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THE  CRIMINAL  LIABILITY  OF  AN  INCITER  OR 
ABETTOR  OF  SUICIDE. 

Each  year  sees  an  increase  in  the  number  of  persons  who,  from  vari- 
ous causes,  seek  relief  from  the  trials  of  this  life  by  suicide.  The  causes 
of  suicide  are  as  varied  as  the  troubles  of  man,  and  the  circumstances 
surrounding  the  death  of  these  unfortunates,  vary  in  almost  every  case. 
Some  seek  death  while  alone  in  the  privacy  of  their  rooms,  while  others 
prefer  to  die  amrid  the  hurry  and  din  of  the  crowded  city  street.  It  is  not 
infrequent  that  several  persons  wishing  to  die,  mutually  agree  that  they 
will  kill  themselves  together,  and  in  many  cases  one  of  the  several  obtains 
the  means  employed  to  produce  death. 

The  Questioiu — It  is  in  cases  of  this  kind,  where  there  is'a  mutual 
agreement  to  die  together,  and  where  for  some  reason  one  of  the  partici- 
pants fails  to  accomplish  his  purpose,  that  an  interesting  and  novel  point 
of  law  arises.  This  point  which  is  interesting  alike  to  both  lawyer  and  lay- 
men is, — what  is  the  criminal  liability  of  the  survivor,  who  has  boon  a 
party  to  the  agreement,  and  an  abettor  of  the  suicide  ? 

At  Common  Law. — At  the  outset  the  investigator  is  mot  by  a  scarcity 
of  adjudicated  cases  upon  this  subject,  but  there  is  no  question  as  to  the 
rule  at  common  law.  By  the  common  law  of  England,  suicide  was  con- 
sidered a  crime  against  the  laws  of  God  and  man,  the  lands  and  chattels  of 
the  criminal  were  forfeited  to  the  King,  his  body  was  interred  in  tho  higli- 
way  with  a  stake  driven  throtigh  the  head,  and  ho  was  doomed  a  murderer 
of  himself,  and  a  felon  felo  do  so  (a).  One  who  persuaded  another  to  kill 
(a)  HaUM  V.  Petit,  Plowd.  253-261  ;  Hale's  V.C.  411-417,  2  id.  62  ;  Hawk.  Ch.  27  ;  4  Bl. 
Com.  95, 189,  190. 
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himself,  and  was  present  when  he  did  so,  was  held  to  be  guilty  of  murder 
as  a  principal  in  the  second  degree  ;  and  where  two  people  mutually  agreed 
to  kill  themselves  together,  and  the  means  em])loyed  to  i)r()duce  deatli 
took  effect  upon  one  only,  the  silrvivor  was  held  to  be  guilty  of  the 
murder  of  the  one  who  died  (h).  In  tho  early  tEnglish  (mses  t\\^  question 
as  to  whether  the  one  who  encouraged  the  suicide,  was  present  when  the 
act  was  done,  was  a  very  important  on?.  If  4ie  were  not  present  at  the 
act  which  caused  the  death,  then  he  would  be  an  accessory  before  the  fact, 
and  at  the  common  law  escape  punishment,  un Jr^r  the  rule  that  the  aider 
or  abettor  could  not  be  tried  until  the  principal  was  first  tried  and  con- 
victed (c).  But  it  seems  that  the  effect  of  this  rule  was,  and  is,  largely 
avoided,  by  treating  the  person  inciting  suicide  as  a  principal,  instead  of 
an  aider  and  abettor  (d). 

The  English  Cases, — ^The  case  of  Rex  v.  Dyson  (e)  was  one  where  a 
man  and  woman  by  agreement  went  to  a  body  of  water,  and  the  woman 
threw  herself  into  the  water  and  wan  drown:^d.  Th:^  C:nirt  held  that  on 
account  of  the  defendant  Dyson  b^ing  present  and  encouraging  the  woman 
to  do  the  act,  that  he  was  a  prin?ip:il  in  the  second  degree,  and  guilty  of 
murder.  In  another  English  case(  /')  the  defendant  handed  the  bottle  con- 
taining laudanum  to  i\\o  deceased,  asking  her  to  drink  of  it,  which  she  did, 
causing  her  death.  Upon  a  trial  of  the  case  the  defendant  was  held  to  bo 
guilty  of  murder.  In  the  case  of  Regina  v.  Stornoutli  ((/)  there  was  an 
agreement  to  commit  suicide  between  on?  Stornauth  and  his  wife  on  ac- 
count of  poverty.  The  agreement  wa.^  mutual,  and  each  purchased  lauda- 
num to  carry  out  the  agreement.  The  woman  took  the  drug  and  died. 
Stornouth  took  a  portion  but  did  not  die,  and  he  left  a  note  in  the  room, 
which  they  botli  had  o^^cupied,  stating  that  they  hirj  made  such  an  agree- 
ment, and  that  the  laudanum  taken  by  the  woman  had  produced  her 
death,  but  that  his  had  not  proven  fatal,  so  that  he  must  resort  to  other 
means.  On  the  discovery  of  the  body  the  defendant  was  arrested.  Upon 
a  trial  for  murder  the  Court  said  :  ''  If  there  was  an  agreement,  in  con- 
sequence of  which  the  woman  destroyed  herself,  the  prisoner  is  guilty,  in 
law,  of  murder,  and  the  fact  that  that  might  have  been  only  a  pretended 
agreement  on  his  part,  or  that  he  might  have  had  some  idea  of  not  carry- 
ing out  his  part  of  the  agreement,  or  have  changed  his  mind,  made  no 
difference  in  law."  It  will  be  noted  that  in  all  the  English  cases,  where 
the  defendant  was  held  guilty  of  murder,  that  he  was  actually  present, 
and  did  some  act  furthering  the  connnis>ion  of  the  suicide. 

,(h)  Bac.  Max.  Reg.  ir>  ;  Ilex  v.  Drwn,  Uuk  .V:  Ry.  r>23  :  nPij'nm  v.  Alhon,  «  Car.  &  \\  418, 

(c)  liuf^srlVi:  Case,    1    Mocdy   3r,()  ;   lien   ^'-  L-'f^Vnrifint,  \)  Car.  k  \\  71).     Tii?sj  eas<v4  are 
citcil  ami  approved  in  Cent.  v.  Mini',  12^  ]Mnss.  422.  25  Am.  Hop.  101). 

(d)  JilacUuni  v.  S,'utr,  23  Ohio  St.  14«». 

(e)  Russ.  &  R.C.C.  523.  •  . 

(f)  Itetj'uin  V.  Jcitmp,  10  Cnm.  L.  Ma^:.  8<>2. 

(g)  neyhu  v.  Stornvuth,  61  J.P.  729  (Q.B.  Div.),  ,  .       j 
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The  American  Cases, — Most  of  tho  states  of  tho  Union  have  adopted 
the  English  common  law,  and  the  Acts  of  the  British  Parliament  in  aid 
thereof,  as  it  existed  up  to  tho  fourth  year  of  the  reign  of  James  I.,  which 
was  the  year  IGOG,  as  fur  a-*  th?  s.une  was  applicahlo  to  the  new  conditions 
anil  institution- ;  but  tho  forfeiture  of  goods,  or  the  dishonourable  burial, 
which  were  elemonts  of  tho  English  law  portaining  to  suicide,  have  never 
boen  adopted  in  this  country,  for  tho  reason  as  one  Court  aptly  says,  "  that 
they  ai*e  not  applicable  to  the  spirit  of  our  institutions."  Probably  the 
initial  case  in  this  country,  in  wliich  the  elemont  of  aiding  and  abetting 
suicide  enters,  was  the  Massachusetts  case  of  Commonwealth  v.  Bowen(h), 
In  that  case,  one  Jewett  was  in  prison  under  sentence  of  death,  and  the 
defendant,  Bowen,  having  an  opportunity  to  talk  with  him,  advised  him 
to  commit  suicide  and  procured  and  brought  to  him  a  rope  for  that  pur- 
pose, and  with  which  Jewott  did  hang  him^olf.  The  indictment,  drawn 
by  Perez  Morton,  Attornoy-Gronoral,  containo  1  two  counts.  The  first 
count  charged  that  tho  defenJmt  ''did  coun-ol,  hire,  persuade,  and  pro- 
cure said  Jewott  to  kill  hiin^olf."  Tho  soeonl  count  charged  directly 
that  Bowen  murdoreJ  Jevvott  by  hanging.  At  tho  trial  bofore  Chief  Jus- 
tice Parker  and  Ju-^ticos  Jackson  and  Putman,  the  Attorn ey-Groneral  put 
in  evidence,  without  objeotion,  the  verdict  of  the  coroner's  jury,  finding 
in  substance,  that  Jewett  was  found  dead  in  prison,  with  a  cord  around  his 
neck  and  around  the  iron  grate,  and  concluding,  in  the  form  prescribod 
by  the  statute  of  1783,  that  he  **  feloniously  and  as  a  felon  of  himself 
killed  and  murdere:!  himself."  (0  The  Chief  Justice,  in  charging  the 
jury,  said  :  '*  You  have  hoard  it  said,  gontlemon,  that  admitting  the  facts 
alleged  in  the  indictmont,  still  thoy  do  not  amount  to  murder ;  for  Jewett 
himself  was  the  immediate  cause  and  perpetrator  of  the  act  which  termi- 
nated in  his  own  destruction.  That  the  act  of  Bowen  was  innocent  no  one 
will  pretend,  but  is  his  offoiico  embraced  by  the  technical  definition  of  a 
principal  in  murder  ?  Self-destruction  is  doubtless  a  criino  of  awful  tur- 
pitude ;  it  is  considered  in  the  eye  of  the  law  of  equal  heinousness  with  tho 
murder  of  one  by  another.  In  this  offoneo,  it  is  truo,  tho  actual  murderer 
escapes  punishment ;  for  the  very  conrnission  of  tho  crime,  which  tho  law 
M-ould  otherwise  punish  with  its  utmost  rigour,  puts  the  offender  beyond 
the  reach  of  its  infliction.  Now,  if  tho  murder  of  one's  self  is  felony,  the 
accessory  is  e(iually  guilty  as  if  ho  had  aided  and  abetted  in  the  murder  ; 
and  I  apprehend  that  if  a  man  murders  himself,  and  one  stands  by,  aiding 
in  and  abetting  tho  doath,  ho  i^  as  guilty  as  if  he  himself  was  the  mur- 
derer." In  tho  caso  of  Cj.nnoniLwdlh  v.  JT-.^.t,  decided  in  1877  by  the 
Supreme  Court  of  Missachu^^tts  (j),  tho  earlier  holding  in  i\iQ  Bowen 

(h)   Cjm,  V.  Jinc^i,  13  Miss.  :r»;». 

CiJ    Bow?ns  TrlitU  12. 

(j)   Com,  V.  2[\nli,  123  Mays.  42I>,  2*)  Am.  Rep.  100. 
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ras^,  placing  suieulo  as  a  felony,  was  modified,  and  the  Court  while  holding 
that  in  that  state  suicide  was  not  technicallv  a  felon,  yet  the  conviction 
was  sustained,  on  the  ground  that  suicide  was  unlawful  and  criminal  as 
niahun  in  se.  In  that  cuso  the  defendant  was  engaged  to  be  married  to 
one  Clmrles  Ricker,  who  expressed  his  intention  of  breaking  the  engage- 
m^nt.  This  anuDuneement  so  exasperated  the  defendant  that  she  detor- 
mined  to  take  her  own  life,  and,  seizing  a  revolver,  made  an  attempt  to 
shoot  herself.  Ricker,  being  present,  seized  her,  and  attempted  to  prevent 
her  carrying  out  her  puri)ose,  and  in  the  struggle  the  pistol  was  accidently 
disclmrgetl,  fatally  wounding  Ricker.  The  defendant  was  indicted  and 
convicted  of  nnn -slaughter.  The  Cjurt  held  that  suicide  was  a  criminal 
act,  and  followed  the  principle  that  if  one  attempts  to  commit  a  criminal 
act,  and  thereby  commits  homicide,  although  no  homicide  was  intended,  the 
crime  will  be  manslaughter. 

In  the  reports  of  the  Supreme  Court  of  Ohio,  we  find  an  interesting 
and  able  opinion,  upon  the  subject  of  the  liability  of  an  abettor  of  suicide 
(/').  In  that  c:ise,  one  Blackburn,  and  a  woman  named  Lowell,  mutually 
agreed  to  commit  suicide.  The  defendant  mixed  strychnine  with  wine, 
and  in  pursuance  of  the  agreement  the  woman  drank  the  mixture.  There 
was  some  evidence  tending  to  show  that  the  defendant,  by  threats,  forced 
the  worn  in  to  take  the  poison.  The  defendant  was  found  guilty  in  the 
lower  Court,  and  appealed,  contending  that,  as  suicide  was  not  punishable, 
there  could  h?  no  conviction  as  an  accessory.  To  this  contention  the 
(.'ourt  said  :  "  Purposely  and  maliciously  to  kill  a  human  being  by  ad- 
ministering to  him  or  her  poison,  is  declared  by  the  law  to  be  murder,  ir- 
respective of  the  wishes  or  the  condition  of  the  [)arty  to  whom  the  poison 
is  administered.  The  fact  that  the  guilty  party  intends  also  to  take  his 
own  life,  and  that  the  administration  of  the  poison  is  in  pursuance  of  an 
agre^mont  that  both  will  commit  suicide,  does  not,  in  a  legal  sense,  vary 
the  case.  If  the  prisoner  furnished  the  poison  to  the  deceased  for  the 
purpose  and  with  the  intent  that  she  should  with  it  commit  suicide,  and 
she  acc'orvlingly  took  and  used  it  for  that  purpose  ;  or  if  he  did  not  furnish 
the  poison,  but  was  present  at  the  taking  thereof  by  the  deceased,  partici- 
pating, by  perflation,  force,  threats,  or  otherwise,  in  the  taking  thereof, 
or  the  introduction  of  it  into  her  stomach  or  body  then,  in  either  of  the 
cases  su])j)ose(l,  he  administered  the  poison  to  her,  within  the  meaning  of 
the  statute."  The  judgment  of  conviction  of  the  lower  Court  was  accord- 
ingly afHrmed. 

The  la-^r  judicial  e\pre^<ion  upon  this  subject  is  to  be  found  in  an 
opinion  of  the  Supreme  Court  of  Illinois,  handed  down  in  the  year  1903 
(/).     Tiie  facts  in  that  case,  briefly   stated,  are  as  follows:     One  Burnett, 

(h  J  Jifiirhhurn  x.  Stutp,  23  Ohio  St.  146. 
(/)  Jiunrtf  V.  S'atc,  204  HI.  208, 
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who  was  defendant  below,  was  a  married  man,  about  28  years  of  age, 
living  with  his  wife  in  the  City  of  Chicago,  Illinois,  and  was  a  dentist  by 
profession.  The  deceased,  Charlotte  S.  Nichol,  was  a  married  woman 
living  with  her  husband  and  children,  in  the  same  city,  and  residing  about 
three  blocks  from  the  defendant's  office.  The  two  became  acquainted,  and 
the  deceased  formed  a  violent  attachment  for  defendant.  Deceased,  fear- 
ing that  she  must  leave  Chicago,  sought  the  defendant,  and  they  spent  the 
night  together  at  a  rooming  house  ;  during  the  night  she  constantly  talked 
about  committing  suicide.  On  the  evening  of  the  death  ot*  deceased  they 
were  again  at  the  hotel,  and  deceased  stated  to  defendant  that  she  would 
not  leave  Chicago,  but  would  commit  suicide,  stating  that  she  had  the; 
morphine,  and  solicited  defendant  to  die  with  her,  which  he  refused  to  do. 
Defendant  then  visited  a  drug  store  and  secured  25  quartergrain  tablets  of 
morphine,  which  ho  brought  to  their  room.  They  then  retired,  and  in  the 
morning  defendant  discovered  that  Mrs.  Nichol  was  dead.  Upon  this  dis- 
covery the  defendant  himself  took  the  morphine  remaining  in  the  bottle, 
but  was  discovered  and .  conducted  to  the  hospital  before  the  drug  took 
effect.  While  at  the  hospital  the  defendant  made  several  confessions  while 
still  under  the  influence  of  the  drug,  which  tended  to  show  that  he  had 
agreed  with  deceased  to  take  the  poison  together.  Burnett  was  tried  and 
convicted  of  murder  in  the  lower  Court.  Upon  appeal  to  the  Supreme 
Court  of  that  State,  Judge  Ricks  in  his  opinion  said  :  "  The  conviction 
of  the  defendant  for  murder  in  this  case  can  only  be  sustained  on  the 
hypothesis  that  there  was  an  agreement  between  him  and  Mrs.  Nichol  to 
commit  suicide  together,  and  that  that  agreement,  in  part,  at  least,  was  the 
inducing  cause  of  the  deceased  taking  the  poison  that  produced  her  death. 
Upon  the  question  whether,  under  the  circumstances,  suicide  is  a  crime, 
we  have  a  paucity  of  decision.  The  general  rule  as  stilted  by  Wharton  is  : 
*  If  two  persons  encourage  each  other  to  commit  suicide  jointly,  and  one 
succeeds  and  the  other  fails  in  the  attempt  upon  himself,  he  is  a  principal 
in  the  murder  of  the  other.'  .  •  .  There  Is  no  evidence,  either  by  thci 
admissions  of  the  defendant  or  any  witness,  that  the  deceased  took  any 
morphine  in  the  presence  of  the  defendant,  or  that  he  gave  her  any,  or 
bought  any  for  her.  The  evidence  rather  tends  tj  show  that  while  the 
defendant  was  gone  to  the  drug  store  to  get  the  morphine  that  \u^  pur- 
chased, the  deceased  took  that  which  sho  had.  .  .  .  We  are  not  dis- 
posed to  go  to  the  extent  of  holding,  as  was  done  in  the  Bowen  case,  that 
suicide  or  self-destruction  is  a  felony,  but  take  tlio  view  that  the  latttM* 
pronouncement  of  the  Massachusetts  Court  in  the  Afink  case,  and  of  the 
Ohio  Court  in  the  Blackburn  case,  more  noarly  announced  the  correct 
role.  •  •  .  In  the  view  that  we  entertain  of  the  case  at  bur  It  is  not 
necessary  that  suicide  be  held  to  be  a  crime.  The  charge  against  the 
e|e{eo4ant  below,  in  both  counts  of  the  indictment,  is  murder.     In  the  fir.^jt 
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he  is  charged  with  murdering  Charlotte  S.  Nichol  hy  adinniirstering  poison 
to  her,  and  in  the  second  count  with  niunlering  her  hy  hiring,  persuading 
and  procuring  her  to  take  poison  ;  and  we  think  i)ro()f  of  either  one  o£ 
these  charges  would  warrant  the  conviction  of  murder."  It  might  he 
stated  further  that  the  Court  gave  as  a  reason  for  the  reversal  of  the  judg- 
ment of  conviction,  that  there  had  heen  an  entire  failure  of  proof  of  any 
agreement  to  commit  suicide  together,  or  that  deceascnl  took  the  poison 
in  the  presence  of  defendant.  The  adnn'ssions  of  the  defendant,  made 
while  he  was  under  the  influence  of  the  drug,  were  held  to  he  incomi)e- 
tent  as  evidence  against  him,  and  the*  (\)urt  stated  that  the  jury  should 
have  heen  instructed  that  such  admissions  should  he  received  with  caution. 
Conclusion, — Several  general  rules  may  he  deducted  from  the  decisions 
which  we  have  reviewed,  as  to  the  liahility  of  the  inciter  or  ahettor  of  sui- 
cide. First,  the  same  strict  requirement  as  to  proof  of  every  element 
which  goes  to  make  up  the  crime,  applicahle  to  criminal  law  in  general, 
applies  to  the  proof  in  suicide  case.  Second,  it  must  he  shown  that  the 
agreement  to  commit  suicide  together  was  in  whole  or  in  i)art  the  inducing 
cause  of  the  deceased  taking  his  or  her  life.  Third,  where  a  person  is 
present  when  the  deceased  takes  the  poison,  with  the  intent  to  take  his  or 
her  life,  and  participates  hy  persuasion,  threats,  or  otherwise,  in  the  taking 
thereof,  such  person  is  guilty  of  administering  the  poison. —  Central  Law 
JournaL 

[The  Indian  Cases, — The  Indian  Penal  (ode  (Act  XLV  of  18(>0)  con- 
tains express  provisions  on  the  suhject.  Section  305  of  tlie  t^ode  enacts  : 
"  If  any  person  under  eighteen  years  of  age,  any  insane  person,  any  deliri- 
ous person,  any  idiot,  or  any  person  in  a  state  of  intoxication  commits 
suicide,  whoever  ahetts  the  commission  of  such  suicide,  shall  he  punished 
with  death  or  transportation  for  life,  or  imprisonment  for  a  term  not  ex- 
ceeding tow  years,  and  shall  also  he  liable  to  fine."  Section  30(5  provides 
more  generally  :  "  If  any  {)erson  connnits  suicide,  whoever  ahetts  the 
commission  of  such  suicide,  shall  he  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  ton  years,  and  shall  also  he 
liable  to  fine."  The  re|)orted  cases  on  these  sections  are  only  a  few.  In 
a  case  of  Suttee^  three  of  the  prisoners  instigated  a  hoy  to  not  fire  to  theinle, 
whilst  another  induced  the  woman  to  return  to  the  pile  when  she  had  left 
it,  after  being  partially  burnt,  and  she  was  immolated.  The  C  alcutta  High 
Court  held  that  the  three  prisoners  were  guilty  of  cul])able  homicide,  and 
the  boy  and  the  other  person  of  abetting  suicide  (m).  The  Court  said  : — 
"  Abetment  of  suicide  is  confined  to  the  case  of  persons  who  aid  and  abet 
the  commission  of  suicide  by  the  hand  of  the  p(M'son  himself  who  commits 
the  suicide."  In  another  case  of  Suttee  the  evidence  showed  that  a  woman 
prepared  herself  for  suicide  in  the  presence  of  the  accused,  that  thev 
(w)  Regina  r.  SuehhlvU  ReethU^  27  Nov.,  1803,  1  H.J.P.  J.  174. 
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followed  her  to  the  pyre  and  stood  bj'  her,  that  her  step-sons  cried  "  Ram, 
Kaui  I  "  and  one  of  the  aecuseil  told  her  to  say  "  Ram,  Ram  I ''  and  she 
would  become  Suttee.  The  Allahabad  Higli  Court  held  that  this  proved 
active  connivance  and  unequivocal  countenance  on  the  [)art  of  the  accused 
and  that  they  had  engaged  with  her  in  a  conspiracy  for  the  commission  of 
the  Suttee  (n),  Mr.  Hamilton  in  his  commentary  on  the  Indian  Penal 
Code  cites  another  case,  decided  by  the  same  High  Court.  Some  persons 
assisted  a  leper  in  ceremonies  connected  with  the  i)erformance  of  the 
sacrificial  act.  The  Higli  Court  found  them  guilty  of  abetment  of  suicide 
(o).  In  an  unreported  case.  A,  a  Hindu  widow  intending  to  commit 
Suttee,  went  out  to  be  burned  with  the  corpse  of  her  husband.  B,  V  and 
D  collected  fuel  and  as  they  were  going  to  set  light  to  the  pile  were  ar- 
rested by  the  Police.  The  Judicial  Commissioner,  Oudh,  held  that  as  the 
woman  was  rescued  before  sustaining  any  hurt,  she  was  guilty  of  attempt 
to  commit  culpable  homicide  not  amounting  to  murder,  and  B,  C  and  D 
were  guilty  of  abetment  of  that  attempt  (j>), — AW.,  Cr.  L.  J.] 


PARENTAL  LIABILITY  FOR  CHILDREN'S  CRIME. 

The  i)arents  of  minors  who  commit  crimes,  whatever  their  moral  res- 
ponsibility may  be,  have  not  hitherto,  at  least  in  most  jurisdictions,  been 
held  to  any  legal  liability  therefor.  In  New  York,  however,  by  chapter 
G55  of  the  Laws  of  1905,  such  legal  liability  is  created  to  a  limited  extent. 
If  any  parent  or  guardian  of  a  child  under  sixteen  yours  of  age  (except  in 
the  city  of  New  Y^ork)  omits  to  exercise  due  diligence  in  the  control  of 
such  child  to  prevent  violation  of  the  law,  such  negligence  constitutes  a 
misdemeanor.  Another  provision  makes  it  also  a  misdemeanor  for  any 
I>erson  to  encourage  or  contribute  to  any  violation  of  the  law  by  such  child. 
This  does  not  go  so  far  as  the  Chinese  law,  by  which  in  some  instances  it 
is  said  parents  are  executed  for  heinous  crimes  of  a  child,  on  the  theory 
that,  if  they  raise  such  a  criminal,  they  must  take  the  consequences.  This 
justice,  if  it  be  justice,  is  somewhiit  crude.  But  nothing  can  be  reasonably 
said  against  the  justice  of  the  provision^  of  the  New  Y'ork  law,  which 
limit  the  liability  of  the  i)arent  or  gu  irdian  to  ca^e.  of  neglect  of  the  duty 
to  u.e  due  diligence  for  the  proper  control  of  the  child.  The  enforcemeiit 
of  this  law  will  undoubtedly  create  a  keener  sense  of  responsibility  on  the 
part  of  some  parents  and  guardians  and  consequently  prevent  much 
juvenile  crime.  The  law  is  so  obviously  just  and  useful  that  one  may 
^vonder  that  it  was  not  long  ago  enacted.  It  may  well  be  adopted  m 
every  state. — Case  and  Comment. 

(«)  Qh^.vi  v.  Mjh'it  Punfhi/,  Sept.  fi,  1871,  3  K.W.P.  H.C.,  316. 

(f»)    (rJCt.  V.   (rjjul,  1  AjJl'A. 

'     Qf)  Il^jifii  Y.  Muhandn  (unreported  case,  Ouaii), 
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RIGHT  OF  A  CONVICT  TO  CONTRACT. 

A  distinction  waf^  early  made  between  the  rights  of  one  under 
attainder  of  treason  or  felony  and  one  civilly  dead.  A  person  attainted 
\vas  at  times  spoken  of  as  "  civiliter  mortuiis "  (Bullock  r.  Dodds,  1819, 
2  B.  &  Al.  258),  but  the  results  of  such  attaint  were  not  the  same  as  the 
results  of  civil  death.  The  latter  term  was  synonymous  to  natural  death, 
and  was  strictly  confined  to  cases  of  persons  banished,  or  adjured  the 
realm,  or  who  had  entered  the  church.  (Platner  r.  Sherwood,  N.  Y., 
1822,  C  Johns,  ('h.  118.)  Certain  proprietary  rights  were  preserved  to  a 
man  attainted.  He  did  not  forfeit  his  freehold  so  long  as  he  lived  until 
office  found  or  entry  by  the  king.  (Doe  r.  Pritchard,  1833,  5  B.  &  A. 
765  ;  cf.  Avery  r.  Everett,  1888,  110  N.  Y.  317.)  Until  this  entry  was 
made  a  grant  by  one  under  attainder  bound  all  persons  but  the  king  and 
the  lord,  of  whom  the  lands  were  held.  (Sheppard's  Touchstone,  231  ; 
Perkins'  Profitable  Book,  62.)  Likewise  where  the  forfeiture  of  the 
estate  was  limited  to  the  lifetime  of  the  one  attainted,  the  remainder  of  the 
estate  could  be  devised  by  the  felon.  (Rankin's  Heirs  r.  Executors,  Ky., 
1828,  6  T.  B.  Mon.  531.) 

It  seems  perfectly  clear  that  the  rights  to  personal  safety  of  the  one 
attainted  were  inviolate.  He  was  not  absolutely  at  the  disposal  of  the 
crown,  for  until  execution  the  creditors  had  an  interest  in  his  persi  n  for 
securing  their  debts,  and  after  pardon  granted  he  could  bring  an  action 
for  personal  injuries  received  during  imprisonment.  (See  Ramsay  r. 
MacDonald  [1748],  Foster's  Crown  Cases,  62,  note.)  Whether  his  con- 
tract rights  were  preserved  is  not  so  clear.  It  is  intimated  that  an  attainted 
))ersoii  could  make  a  valid  contract  of  marriage,  although,  perhaps,  unable 
to  enforce  contracts  at  the  time.  (Kynnaird  r.  Leslie  [1866],  L.  R.,  1 
C.  P.  389.)  This  question  has  recently  been  passed  upon  by  the  Federal 
District  Court  in  Massachusetts  as  one  of  novel  impression.  A  convict 
who  had  escaped  was  allowed  to  recover,  after  his  subsequent  recapture 
and  service  of  sentence,  upon  his  contract  made  during  the  period  of  his 
escape.     (McCarron  r.  Dominion  Atlantic  Ry.  [1905],  134  Fed.  762.) 

In  the  eyes  of  the  law,  a  convict's  disqualifications  attach  the  moment 
sentence  is  passed  and  continue  wherever  he  may  go  by  authority  or  by 
liis  own  escape.  (Miller  r.  Finkle  [N.  Y.,  1853],  1  Park.  Crim.  Rep. 
374  ;  Ruffin's  Case  [1871],  21  Grat.  790.)  No  distinction  can,  therefore, 
be  drawn  between  the  contractual  rights  of  an  escaped  convict  and  one 
who  is  still  incarcerated.  In  the  light  of  the  decision  in  the  princiiwil 
case,  a  convict's  j)osition  to-day  would  seem  to  be  analogous  to  that  of  one 
under  attainder,  rather  than  one  civilly  dead.  In  the  absence  of  a  statute 
expressly  making  his  contracts  void  (cf.  33  and  34  Vict.,  c.  23),  his  right 
to  contract   would   seem  to  survive,  although  his  remedy  is  temporarily 
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suspended,  and,  upon  the  cewstDg  of '  the   disahility,  the   remedy  is  itself 
restored. — Columbia  Law  Review^  IdOSi 


ASSAULT— SURGICAL^  ©PBilATION  UNAUTHORIZED. 

In  the  case  of  Mohr  r.  WilKamg  (Minn.),  104  N.  W.  Rep.  12,  the 
facts  were  as  follows  : 

Plaintiff  consulted  defendant  concerning  a  difficulty  with  her  right 
ear.  Defendant  examined^  the  orffok  and  adv-ised  an  operation,  to  which 
plaintiff  consented.  After  being,  pkeed  under  the  influence  of  anaesthetics, 
and  when  plaintiff  was  unconset^Uft-  therefrom,  defendant  examined  her 
left  ear,  and  found  in  it  a  more  serious  condition  than  her  right,  and  in 
greater  need  of  an  operation.  He-  catted  the  attention  of  plaintiff's  family 
physician  to  the  conditions  he  had  discovered,  who  attended  the  operation 
at  plaintiff's  request,  and  finaJly-  conoluded  that  the  operation  should  be 
performed  upon  the  left  instead  of  the  right  ear,  to  which  the  family 
physician  made  no  objection.  Plaintiff  had  not  previou.^Iy  experienced 
any  difficulty  with  her  left  ear,*  and^wa*  not  informed  prior  to  the  time  she 
was  placed  under  the  inflftence  of  anaesthetics  that  any  difficulty  existed 
with  reference  to  it,  and  she  did.  not  consent  to  an  operation  thereon. 
Subsequently,  on  the  claim  that  the  operation  seriously  impaired  her 
sense  of  hearing  and  wa^  wrongfttLand  unlawful,  she  brought  this  action 
to  recover  damages  for  an.assiFnlt  a«d>battery. 

The  court  found,  thatihe  operatienr  was  consented  to  by  plaintiff  is 
not  sustained  by  the  evidence.  At  leasts  the  evidence  was  such  as  to  take 
the  question  to  the  jury;  Ttiseontwittion  is  based  upon  the  fact  that  she 
was  represented  on  the  occasion  in-  question  by  her  family  physician  ; 
that  the  condition  of  her  left  ear  .wa**  made  known  to  him,  and  the  propriety 
of  an  operation  thereon  suggested^  tor  which  he  made  no  objection.  It  is 
urged  that  by  his  conduct  he  assented  to  it,  and  that  plaintiff  was  bound 
thereby.  It  is  not  claimed  thai  he  gave  his  express  consent.  It  is  not 
disputed  but  that  the  family  physician  of  plaintiff  was  present  on  the 
occasion  of  the  operation,  and  at  her  request.  But  the  purpose  of  his 
presence  was  not  that  he  might  participate  in  the  operation,  nor  does  it 
appear  that  he  was  authorized  to  xBonsent  to  any  change  in  the  one  originally 
proposed  to  be  made.  Plantiff'wa^-naturally  nervous  and  fearful  of  the 
consequences  of  being  placed  under:  the  influence  of  anaesthetics,  and  the 
presence  of  her  family  physician  wa«  requested  under  the  impression  that 
it  would  allay  and  calm  her  fears;  The  evidence  made  the  question  one 
of  fact  for  the  jury  to  determine. 

The  contention  of  defendant  that  the  act  complained  of  did  not  amount 
to  an  assault  and  battery  is  based  upon-  the  theory  that,  as  plaintiff's  left 
^ar  was  iq  fact  diseased,  in  a  condrtron  dangerous  (^nd  threatening  to  her 
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health,  tho  operation  was  nocossarv,  and,  having  boon  skillfully  performed 
at  a  time  when  plaintiff  had  re.piested  a  like  operation  on  the  other  ear, 
the  charge  of  assault  and  hatterv  can  not  be  sustained  ;  that,  in  view  of 
these  conditions,  and  the  claim  that  there  was  no  ne^lioence  on  the  part 
of  def(»ndant,  and  an  entire  absence  of  any  evidence  tondin;2;  to  show  an 
evil  intent,  the  court  should  say,  as  a  matter  of  law,  that  no  assault  and 
battery  was  committetl,  even  th()u;>;h  she  did  not  consent  to  the  operation. 
In  other  words,  that  the  absence  of  a  showing  that  defendant  was  actuated 
by  a  wrongful  intent,  or  guilty  of  negligence,  relieves  tho  act  of  defendant 
from  tlie  charge  of  an  unlawrul  assault  and  battery.  We  are  unable  to 
reach  that  conclusion,  thougli  the  contention  is  not  without  merit.  It 
would  seem  to  follow  from  what  has  been  said  on  the  other  features  of  the 
ease  that  the  act  of  defendant  amounted  at  least  to  a  technical  assault  and 
battery.  If  the  operation  was  performed  without  plaintiff's  consent,  and 
the  circumstances  were  not  such  as  to  justify  its  performance  without,  it 
was  wrongful ;  and,  if  it  was  wrongful,  it  was  unlawful. 

As  remarked  in  1  Jaggard  on  Torts,  437,  every  person  has  a  right  to 
complete  immunity  of  his  person  from  physical  interferenco  of  others, 
except  in  so  far  as  contact  may  be  necessary  under  the  general  doctrine 
of  privilege  ;  and  any  unlawful  or  unauthorized  touching  of  the  person  of 
another,  except  it  be  in  tlie  spirit  of  pleasantry,  constitutes  an  assault  and 
battery.  In  the  case  at  bar,  as  we  have  already  soon,  the  tpiostion  whether 
defendant's  act  in  performing  the  operation  upon  plaintiff  was  authorized 
was  a  question  for  the  jury  to  determine.  If  it  was  unauthorized  then  it 
was  within  what  we  have  said,  unlawful.  It  was  a  violent  assault,  not  a 
mere  pleasantry  ;  and,  even  though  no  negligence  is  shown,  it  was  wrong- 
ful and  unlawful.  The  case  is  unlike  a  criminal  prosecution  for  assault 
and  battery,  for  there  an  unlawful  intent  must  be  shown.  But  that  rule 
does  not  apjdy  to  a  civil  action,  to  maintain  which  it  is  sufficient  to  show 
that  the  assault  complained  of  was  wrongful  and  unlawful  or  the  result  of 
negligence.  1  Addison  on  Torts,  G80  ;  Lander  v.  Seaver,  32  Vt.  114,  7G 
Am.  Dec.  150  ;  Vosburg  v.  Putney,  80  Wis.  523,  50  N.  W.  Kep.  403, 
14  L.  U.  A.  220,  27  Am.  St.  Hep.' 47. 

The  amount  of  plaintiff's  recovery,  if  she  is  entitled  to  recovery  at  all, 
must  depend  upon  the  character  and  extent  of  the  injury  inflicted  upon 
her,  in  determining  which  the  nature  of  the  malady  intended  to  be  healed 
and  the  beneficial  nature  of  the  operation  should  bo  taken  into  considera- 
tion, as  well  as  the  good  faith  of  the  defendant. —  Central  Law  JournaL 


VICTIMS  OF  ACQUITTAL. 
In    JCrevi/hinhfs   Matjazine   Mr.    Frank    W.    Mack,    who,    from    the 
reporter's   table,   has  studied  desperate  and  hopeless  faces  of  many  victims 
driven  into  bankruptcy  on  a  mistaken  charge,  discusses  the  already   much 
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mooted  quo.-tion  of  in(}(Mnnifyiii<x  the  innoeont.  Ono  point  that  ho  hrin;i;s 
out  is  ospoeially  dosorvin/*;  of  montioii,  vi:: :  Contrast  iho  attitude  of  the 
l>ublic  toward  the  man  found  not  ojuilty  and  toward  the  eonvieted  criminal. 
AVhile  any  number  of  philanthropic  institutions  stand  ready  tt)  assist  the 
ex-convict,  for  the  ex-suspect  no  compensatory  measur(\s  have  ever  been 
adopted  or  set  afoot.     A^  he  puts  it  : 

'*  Stripped  and  broken,  bruised  by  foul  handlin^r,  scarred  by  suspicion, 
pallid  from  death's  shadow  and  searinl  as  by  hell-lire,  the  ac(|uitted  man 
stands  dumbly  impotent  of  nu)ral  redre<s  or  physical  indcnmity.  And  the 
public,  having  scour;i;ed  him  as  a  vicarious  sacrifice,  expects  him  to  be 
thankful  because  it  did  not  kill  him. 

"  The  state  bears  alone  one  re.-ult  of  the  false  charge  and  of  the  bootless 
trial.  Tt  takes  over  to  itself  all  the  chagrin  of  its  prosecuting  officials  at 
their  vain  effort  to  convict.  The  victim  of  ac  piittal  is,  however,  com])elled 
to  share  with  the  state  in  the  money  cost  of  hi^  own  trial.  Indeed,  ho  is, 
by  grotes(|ue  anomaly,  a  i)arty  financially  to  both  sides  of  the  action. 

"  A  man  accused  of  murder  confronts  persecutors  who  bring  to  their 
paid  efforts  an  implacalde  puri)ose  to  luiild  or  preserve  a  j)ersonal  reputa* 
tion.  So  horrid  is  the  charge  and  so  keen  is  the  hunt,  that  the  prisoner 
is  driven  to  his  utmost  resource.  lie  may  no  longer  rely  upon  presump- 
tive innocence,  for  innocence  has  been  and  may  again  be  strangleil  bv 
circumstantial  evidence.  He  enters  upon  a  defence  whicli  becomes  prac- 
tically a  deatlly  trial  by  the  accused  to  prove  himself  innocent.  Along 
with  his  name,  his  pride  and  his  life,  he  tosses  in  his  own  fortune  or  pittance, 
and  possibly  the  possessions  of  his  friends. 

"At  the  end  a  jury  foreman  declares  him  '  not  guilty,' and,  financiallv, 
he  stands  stripped.  lie  has  exhausted  his  resources  to  keep  himself  from 
being  killed,  and  he  stands  alone  with  his  rescued  lif(».  Through  taxation 
he  has  borne  part  of  the  expeUv^e  incurred  by  the  state  in  assaulting  it,  and 
the  entire  cost  of  its  defense  against  confessedly  wrongful  attack.*' — Cliica<jo 
Legal  Sews. 

USEFUL  WORK  FOR  CONVKTS. 
SlggEsted  bv  Puofessor  S.  E.  Baldwin  at  the  PENiTEXTrAUY 

('ONUUESS    AT    Bl'DAPKST. 

Judge  Simeon  E.  Baldwin,  of  (  onnecticut,  professor  of  constitutional 
and  international  law  at  Vale  University,  made  a  rei)ort  at  the  international 
penitentiary  congress  at  Budapest  on  the  (piestion  ''  By  what  i»rinciples  and 
in  what  manner  may  convicts  be  given  work  in  the  fields  or  other  useful 
public  work  in  the  open  air?"  h\  opening  his  report  Judge  Baldwin 
asked  whether  society  had  not  puslictl  refinement  too  far  in  its  notions  of 
the  duty  of  society  toward  the  individual,  aiul  whether  the  rights  of  the 
individual  were  not  inferior  to  those  of  the  community.  He  held  that  ho 
Nvho  ofiEended' against  the  laws  should  be  treated  as  the  interests  of  society 
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demand,  and  that  those  charged  with  the  administration  of  the  laws  should 
take  such  steps  toward  the  culpable  as  would  make  a  good  citizen  of  him. 
In  the  beginning  of  law,  he  said,  reparation  by  the  criminal  was  judged 
to  be  more  important  than  punishment,  and  chastisement  was  inflicted  only 
when  the  offender  was  unable  to  make  reparation.  Society,  he  held,  had 
no  less  rights  to-day  than  at  its  origin,  and  even  had  more,  for  the  world 
has  come  to  recognize  that  it  is  necessary  in  the  public  interest  to  regard  a 
crime  first  of  all  as  a  wrong  against  the  community  at  large,  however 
severely  it  may  affect  one  of  the  community  in  particular. 

The  objections  to  the  forced  labour  of  convicts  in  the  open  air,  Judge 
Baldwin  stated  to  be  as  follows : 

1.  It  exposes  the  crimrnal  to  public  humiliation. 

2.  It  degrades  him  in  causing  him  to  fall  into  vile  company. 

3.  It  exposes  him  to  the  abuse  and  tyranny  of  those  who  direct  his 
work. 

4.  It  facilitates  escapes. 

5.  It  makes  an  unjust  competition  with  the  labour  of  free  citizens. 
Taking  up  these  objections  in  order,  Judge  Baldwin  declared  that  the 

criminal's  conviction,  being  a  notorious  fact,  had  already  caused  him  to 
lose  public  esteem,  and  besides  it  was  easy  to  prevent  new  occasions  for 
shame  to  the  convict.  Without  great  expense  the  fields  in  which  the 
prisoners  are  employed  might  be  surrounded  by  walls  to  protect  them  from 
the  public  gaze.  Pointing  out  the  fact  that  most  convicts  come  from  a 
class  of  persons  unfitted  for  any  trade  or  occupation  except  the  most  un- 
skilled labour.  Prof.  Baldwin  suggested  that  the  government  should  buy 
up  vast  tracts  of  poor,  idle  or  wild  land  and  send  its  convicts  there  to  work 
with  shovel  and  pickax,  draining  and  irrigating.  Though  great  expense 
would  be  entailed  in  buying  such  land,  he  maintained  that  the  State  would 
be  able  to  sell  it  at  an  ultimate  profit.  Citing  the  example  of  North  Carolina, 
where  95  per  cent,  of  the  condemned  are  by  natural  occupation  rural 
labourers,  and  where  this  plan  is  in  successful  financial  operation,  the  pro- 
fessor concluded  nevertheless  that  the  new  scheme  is  somewhat  more  expen- 
sive than  the  ordinary  one  of  putting  the  convicts  at  road  labour  and  other 
public  employment  where  he  is  constantly  before  the  public  eye. 

Where  the  latter  kind  of  work  is  found  unavoidable  Prof.  Baldwin 
suggested  that  the  better  class  of  criminals  be  allowed  to  wear  a  mask. 
This  privilege  he  would  make  dependent  on  the  recommendations  of  a 
chapHn  or  other  competent  authority  and  also  on  the  prisoner's  continued 
good  behaviour.  As  a  remedy  for  keeping  prisoners  who  still  have  left  some 
sense  of  shame,  away  from  contact  with  their  more  evil-minded  companions 
it  was  proposed  that  the  number  of  guards  be  increased  so  as  to  enforce  the 
law  of  no  talking,  and  that  the  most  degraded  elements  might  even  be  denied 
outdoor  work  and  kept  in  th^ir  cells  for  the  good  of  the  other   convicts. 
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That  open-oir  work,  where  the  criminal  labourer  is  often  almost  alone  with 
his  guards,  affords  the  maximum  opportunity  for  cruel  treatment  Prof. 
Baldwin  regarded  as  indisputable.  He  proposed  only  two  remedies,  first, 
that  kind  giiards  be  selected  so  far  as  possible,  and,  second,  that  only  the 
State  be  allowed  to  put  convicts  at  outdoor  work.  Convict  employment 
outdoors  in  connection  with  private  enterprises  he  regarded  as  tending  to 
endless  cruel  practices. 

In  considering  the  question  of  escapes  facilitated  by  open-air  work, 
criminals  were  divided  into  two  classes,  the  long  term  and  life  convicts, 
men  who  had  lost  their  right  to  citizenship  in  one  class,  and  short  term 
prisoners,  who  still  might  become  good  men,  in  the  other.  For  the  first 
class  Prof.  Baldwin  advocated  the  ball  and  chain  and  road  work  very  near 
the  prison  cells,  where  the  convicts  could  return  each  night.  But  for  the 
other  class,  who  he  asserted  had  less  temptation  to  escape,  he  declared 
that  the  ball  and  chain  were  harmful  both  mentally  and  physically,  and 
that  a  prison  suit  and  a  place  of  work  far  removed  from  railway  or  water 
transportation  should  be  sufficient  safeguard  against  escape. 

Replying  to  the  implication  that  outdoor  convict  labour  makes  unjust 
competition  with  free  labour,  Prof.  Baldwin  stated  that  indoor  work,  the  only 
alternative  of  outdoor  labour,  Mas  open  to  precisely  the  same  objection. 
Then  he  maintained  that  the  open-air  occupations  competed  less  against 
free  labour  than  indoor  work,  first  because  indoor  products,  being  those  of 
handcraft,  had  a  local  market,  that  is,  a  limited  market,  where  their  disposal 
was  a  hardship  to  free  labour,  whereas  the  outdoor  rural  labour  had  the  world 
as  its  market.  Moreover,  he  asserted  that  nearly  all  products  of  the  outdoor 
work  of  convicts,  living  in  the  colonies  proposed,  would  never  be  thrown 
on  the  market,  but  be  consumed  by  the  criminals  themselves. —  The 
American  Lawyer. 

BOOK   HEV^IEAV^S. 

Wharton  &  Stille's  Medical  Jurisprudence. 

Published  by  the  Lawyers'  Co-Oferative  Publishing  Co., 
Rochester,  N.  Y.  (U.  S.  America).  Fifth  Edition,  1905/ 
Three  Vols.  Eighteen  Dollars  net 

This  work  on  Medico-Legal  Jurisprudence  was  first  published  in  1855. 
Its  second,  third  and  fourth  editions  appeared  in  1860,  1873  and  1884 
respectively.  Since  its  first  publication  the  work  has  been  deservedly 
recognised  as  standard  in  America.  The  present  edition — in  name  a  re- 
vised edition  of  the  old  work — is  a  new  work  altogether.  It  has  been 
artistically  remoulded  and  almost  entirely  re-written  by  the  eminent  exports 
of  the  day. 

Volume  /.—Mental  nnsoundneSB— 1186  pp.     This  volume  is  the 
result  of  the  collaboration  of  Frank  H.  Bowlby,  of  the  Publishers'  Editorial 
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Staff,  and  Dr.   Janios   Hoiulric-  Lloy<l,   neiiFolo^ist  of-  the  Philadelphia- 
Hospital.     The  voluiTie  is  divided  into  two  Books; 

BouK  T,  headed,  "Mi-:ntal  U:>sor::i):N'Ess  Tn  Tts  Legal  Rklattons,'' 
covers  the  first  twenty  chapters  of  the  volume  and  is  the  work  of  Mr. 
Bowlby  alone.  It  presents  exactly  what  the  Courts  have  decided  on  the 
Subject  of  the  Medical  Jurisprudence  of  Insanity.  Mr.  Bowlhy  lias  stated 
the  law  as  represent<Hl  by  tlie  judicial  d:^:Msio!i< ;  and  h:is  ably  considered, 
discussed  and  illu<trate:l,  in'er  a^ia,  th?  eS  ':'t  oE  lun.rjy  in  relation  to 
Contracts,  Marriat^e,  Divorce,  Wills,  Gift^,  Life  Insurance,  Torts,  Trusts, 
Domicil,  Limitation,  Actions,  Judomejits,  Bankruptcy,  and  Evidence. 
Monomania,  Intoxication,  Delusions,  Morphinism  and  other  addictions 
have  been  exhaustively  treated  in  all  their  legal  phases. 

Book  II, headed,  "IxsANiTY — Its  Variois Forms  And  Its  Medic^- 
Legal  Aspects"  covers  the  remaining;  thirty-nine  Ch:ipters  of  the  Volume. 
In.  this  Book  Dr.  Llyod  treats  the  subj(»rt  independently^  from  tho  stand- 
j)oint  of  a  scientific  expert,  and  discus -;cs  iucidentully  st)ine  le^ab  questions, 
from  a  phvsician\s  j)oint  of  view\  After  d(»fining  and  discussing  the  term 
"  Insanity  "  generally,  the  le:irned  Doetor  explains  its  legal,  metajdiysical 
and  scientific  conceptions.  Tiien  he  classifies  his  subject  and  deals  with  it 
masterly  under  the  heads:  Mania,  ]M(dancholia,  Stuporous  Insanity,.  Con-- 
fusional  Insanity,  Chronic  In-^inity,  Dementia,  Periodical  .Lisanity,  Hypo- 
chondria, the  Insanities  associated  with  the  (Jrcat  Neuroses,,  Ei)ileptic. 
Insanity,  General  Paresis,  Syphilitic  In-anity,  Alcoholic  Insinity,  Acute 
Delirium,  Senile  Insanity,  Ai)hasia,  Paranoia,  Dementia  Prrecox,  Idiocy, 
Narcomania,  C\)nnuunicated  Insanity,  Simulated  Insanity  and  Somnamhu- 
lism.  The  last  five  chapters  he  devotes  to  the  legal  aspect  of  Insanity,  but 
discusses  it  as  an  exi)ert  in  medicine  and  not  in  law.  About  5,000  cases 
have  been  cited  in  this  volume. 

]'()hime  7/. — Poisons — ^^.^  pp.  This  volume  has  been  edited  jointly 
by  Dr.  Pobcrt  Amory,  a  noted  authority  on  the  physiological  action  of  drugs, 
and  Dr.  Robert  L.  Emerson,  instructor  in  physiological  chemistry  at  Har-' 
yard.  The  learned  edii-or,s  have  chi^sificd  poisons  in  accordance  with  their 
cliemical  and  physical  relations,  preferentially  to  the  old  method  of  classify- 
ing them  in  groups  indicated  ])y  similar  symptoms  following  their  adminis- 
tration. In  describing  the  physiological  action  of  the  various  poisons,  tho 
best  of  the  teachings  of  the  most  recent  and  reliable  works  published  in 
Europe  and  America  on  Toxicology  have  been  consulted  and  incor[)orated. 
Theresultsof  the  inve-<tigati(ms  of  nohnl  specialists,  for  example,  the  experi- 
ments of  Dr.  P.  M.  Si)alding,  of  Boston,  on  the  poisonous  action  of  wood 
alcohol,  the  researches  of  Dr.  AViley  in  the  field  of  adulterated  food  products, 
have  been  profitably  availed  of.  After  treating  the  poisons  in  general,  the 
Gaseous,  Inorganic  and  Organic  poisons  have   been  treated.     Then  follow 
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the  discussions  of  Alkaloids  and  Ptomain  Poisoning.  The  last  Chapter  of 
the  volume  is  dovotod  to  '^  Examination  of  Blood,  Blood  Stains,  and  Semi- 
nal Stains."  The  Appendix  contains  in  e.rtenso  some  of  the  most  impor- 
tant cases  of  poisoning  decided  by  the  Courts.  The  laws  of  Massachu- 
setts and  Connecticut  arc  also  reproduced  in  the  Appendix. 

Volume  ///.—Physical  Conditions  and  Treatment— 771  [)p. 

This  volume  is  divided  into  four  Books : — 

Book      I. — Questions  Kelating  to  Pregnancy  and  Infanticide. 

Book    II. — Questions  Arising  out  of  the  Difference  of  Sex. 

Book  III. — Physical  Injuries  by  Force. 

Book  IV. — Questions  Distinctively  Legal. 

The  strictly  Medical  part  of  the  volume  has  l)een  written  by  Prof. 
Truman  Ahbe,  M.D.,  of  Georgetown  University  Medical  School  :  and  the 
Legal  ])art  is  the  production  of  Mr.  Bowlby's  ])en.  Several  new  Chapters 
have  been  added,  for  example.  On  the  effects  of  electricity,  On  the 
causes  of  sudden  death.  Right  to  practice  Medicine,  Surgery,  etc.,  Duty 
to  c^ll  a  Physician;  Relation  between  Physician  and  Patient  or  Employer; 
Degree  of  Care  &  Skill  required  ;  ( 'Ompensation  ;  Official  Employment  and 
Duties,  The  important  questions  of  Medical  Books  as  evidence,  of  the 
privileges  of  physicians,  of  Injuries  to  physicians,  and  of  the  Effect  of  their 
acts  upon  the  Rights,  Duties  and  Liabilities  of  third  persons  have  been  ex- 
tensively considered. 

The  work  is  entitled  to  ])e  designated  one  of  the  best  on  Medical  Juri- 
prudence.  The  Lawyer  and  Medical  Practioner  in  India  will  find  in  it 
up-to-date  (1005)  information  on  all  Medico-Legal  questions.  A  Criminal 
Court  Judge  as  well  as  the  Presiding  Official  in  a  Civil  ( Wrt  will  find 
in  it  a  complete  ready  referencer  on  all  C^riminal  and  Civil  (luestion-^  involv- 
ing Medico-Legal  points.  In  India  we  have  several  Text-Books  on  the 
subject,  but  they  are  more  suitel  f  )r  the  student  than  for  the  practical 
Lawyer  or  Surgeon.  We  warmly  rer^ommend  the  work  to  all  concerned. 
No  Lawyer  who  commands  a  Criminal  ])ractice  anil  no  Surgeon  who  has 
to  deal  with  the  Medico-Legal  cases  should  be  without  it.  All  Law  Li- 
braries at  le^ast  should  have  a  copy,  if  the  individuals  cannot  afford  to  go 
in  for  it. 


The  Law  of  Waters  and  Water  Rights,  Inter- 

national,  Xational,  State,  r>ImHci])al  and  Individual,  including 
Irrigation,  Dniinage,  and  ^lunicipal  Water  Siij)j)ly.  By  Henry 
Philip  Farnham,  M.  L.,  (Yale).  Published  by  the  Lawyeiis'  Co- 
T)PKitATivK  PrBLisiiiXG  Co.,  KocuKSTKK,  X.  Y.,  (U.  S.  America); 
Three  Vols.  81G'o  pp.  Eiglitcen  Dollars  net. 

It  has  boon  trulv  romurkod  bv  a    recc^nt    writor    that    this   work    "  is 
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destined  to  become  one  of  the  greater  law  books  of  the  age/*  TkQ 
ordinary  text-books  excepted,  this  is  perhaps  the  only  systematically 
arranged  treatise  in  which  the  Law  QfWat6CT  has  been  treated  in  a 
scientific  manner.  There  is  no  other  wojrk  wkioh  dwils  with  the  general 
subject  of  Waters  in  its  so  innumeraUe  ramifications  and  aspects. 

Mr.  Farnham's  work  is  surpri^ringlyeoniprehensive  and  complete.  It 
contains  an  exhaustive  expositioij  of  the  law  of  everything  with  which 
water  has  an  intimate  or  remote  connection.  About  17,000  cases  have 
been  cited.  "  All  American  Reports,"  we  arc  idd,  "  have  been  examined 
page  by  page,  and  all  English  Cases  ^4ucli  4iave  been  referred  to  by 
Digests,  text  writers,  x>r  Judges  as  imolving  the  question  of  water  rights 
have  been  read,  and  every  case  which  rflirow*  any  light  upon  any  branch  of 
the  subject  of  wateri  is  referred  io  in  ^hese  A!olumes."  Twelve  years, 
which  the  author  is  said  to  have  devoted,  'in  collecting,  arranging,  sifting 
examining  and  reproducing  the  materials  for  im  monumental  production, 
is  a  surprisingly  short  period  for  any.«ie«wn"to.ftecomplish  such  a  wonder- 
ful work.  But  Mr.  Farnham  has  A&ne  yil  tbis  mwI  more.  He  has  been 
editing,  besides,  the  well-known  Lawyjeaa'  Reports  Annotated  as  an  associate 
editor.  A  more  exhaustive  and  alUeeabraci«g  treatise  on  the  subject  of 
waters  does  not  exist  in  the  Englisb^peakiog  world. 

The  First  Part  covers  the  "Bights  of  Slates  and  Nations,'' 
the  Second  Part  embraces  the  ^BigMs  between  Public  and 
Individual,"  while  the  Third  Part  contains  the  "  Rights  between 

individuals/'  The  whole  work  w  divided  into  XXXII  Chapters  treat- 
ing of :  International  Rights ;  Constitutional  and  Statutory  Rights ; 
Rights  of  Navigation  ;  Title  to  Bod  and  Shores  of  Water  Ways  ;  Rights 
of  Riparian  Owners  ;  Alteration,  Improvement  and  Destruction  of  Water 
Way  ;  Canals  ;  Harbours,  Wharves  and  Docks;  Public  Use  of  Water,  Banks 
and  Shores  ;  Municipal  Water  Supply  ;  Drainage  ;  Ferries  ;  Bridges, 
Fords,  Levees  and  other  Public  Improvements  ;  Fisheries  ;  Boundary 
of  Public  Grants;  Artificial  Bodies  of  Water  and  Taxation  ;  Unsafe  Streets 
and  Premises  ;  Nuisances  and  Offences  ;  Rights  in  Watercourse  ;  Dam- 
ming Back  Water  of  Stream  ;  Irrigation  ;  Appropriation  ;  Mill  Rights  ; 
Grants  and  Contracts ;  Licences,  Easements  and  Artificial  Conditions ; 
Ownership  of  Bed  and  Water  Front ;  Water  as  a  Boundary  or  Monument ; 
Structures  on  Bed  ;  Surface  Water  and  Drainage  ;  Subterranean  Waters, 
Springs  and  Wells  ;  Rights  between  Landlordjand  Tenant ;  and.  Negligent 
and  Wrongful  Acts.  It  is  difficult  to  concieve  what  more  should  a  treatise 
on  the  Law  OfWaters  contain?  It  is  but  just  to  remark  that  at 
present  the  work  is  unrivalled  and  well  deserves  to  rank  as  the  best  ex- 
position of  the  Law  of  Waters* 
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THE  BEN€H  AND  BAR  OF  TO-DAY.     ,  ; 

BY   A  LAYMAN. 

The  cliange.s  wliich  have  taken  place  during  the  last  fifty  years  in  the 
economical,  social,  and  political  conditions  of  this  country —  the  incr^^ase  of 
wealth,  and  its  distribution — the  growth  of  population,  and  thje  many  new 
elements  introduced — the  rise  of  great  corporations,  rich  and  correspond- 
ingly influential — ^the  larger  national  issues  occupying  the  public  mind-:^ 
have  not  failed  to  produce  a  change  in  the  position  which  the  legal  pro- 
ftefdon  now  occupies  as  compared  to  that  which  it  held  in  our  early  history. 
Then  it  gave,  almost,  the  only  road  to  social  eminence,  and  political  advance- 
ment—now it  has  competition  in  every  direction.  Men  engaged  in  trade 
and  commerce— managers  of  great  corporations — captains  of  great  indus- 
tries— occupy  a  larger  space  in  the  public  view  than  was  possible  when  the 
•great  developments  of  late  years  had  not  begun.  Higher  education  is  n>6ne 
widely  diffused,  and  not,  as  formerly,  confined  to  memlx?rs  of  the  learned 
professions. 

Besides  these  there  are  many  reasons  for  the  apparent  relative  decline 
in  the  importance  and  influence  of  the  judges  of  our  (Courts.  It  is  no  d'n^ 
paragement  to  those  who  now  sit  on  the  Bench  to  .«!ay  that  among  their  pr(v 
decessors  were  men  who  had  taken  a  great  part  in  the  public  events  of  those 
early  days  of  our  struggle  for  existence,  and  that  their  names  are  associated 
with  that  part  of  our  history  in  which  we  take  most  pride.  And  in  making 
any  comparisan  between  the  past  and  present  it  must  be  remembered  that 
then  there  were  not  the  facilities  for  earning  large  incomes  outside  of  the 
profession  which  now  exist^— that  the  salaries  of  the  judges  were  more  in  pro^ 
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portion  to  the  cost  of  living,  and  to  the  incomes  earned  at  the  Bar,  than  has 
been  the  case  for  many  years.  From  every  point  of  view  a  seat  on  the  Bench 
was  then  a  prize  worth  accepting  for  its  own  sake — not  as  now  thought  of 
as  beneath  the  consideration  of  men  of  eminence  in  the  profession,  or  only 
tp  be  regarded  as  a  dernier  resort,  or  as  a  position  useful  for  some  temporary 
purpose  to  be  put  aside  when  anything  better  presented  itself.  Then  the 
position  of  a  judge,  being  both  lucrative  and  honourable,  and  attracting 
men  of  distinction,  those  who  held  it,  were  looked  upon  with  the  respect 
which  its  actual  status  demanded,  and  the  prestige  attaching  to  it  from  old 
association  freely  accorded.  When  the  advantages  of  the  position,  either 
relative  or  positive,  became  less,  and  no  longer  attracted  the  highest  class 
of  those  qualified  to  fill  it,  then  both  positively  and  relatively  the  Bench 
declined  in  public  estimation. .   . 

Another  cause  acting  in  the  same  direction  is  the  general  falling  oflE 
of  litigfttioit,  mmI  especially  in  country  districts.  In  former  days  the  assizes 
were  among  the  great  events  of  the  year — the  judges  were  met  with  a 
certain  degree  of  state — ^the  great  lawyers  who  came  to  take  part  in  the 
trials  were  looked  upon  with  interest^ — ^the  cases  entered  for  trial  were 
numerous  and-  important — in  some  of  them  the  whole  country-side  would 
be  concerned  and  opposing  factions  arrayed  to  support  the  parties  to 
the  suit.  In  the  trials  themselves  the  greatest  interest  would  be  felt — the 
evidence,  the  deportment  of  the  witnesses — the  arguments  oiceimsel  keenly 
criticised — the  faces  of  the  jury  closely  watched  for  tokens  of  sympatiiy 
with  one  side  or  the  other — the  judge's  charge  listened  to  with  the  respect 
due  to  the  words  of  one  so  highly  exalted — and  lastly  the  finding  of  the 
jury  waited  for  with  anxiety.  All  this  glory  has  now  departed.  In  the 
country  the  spirit  of  litigation  is  dead,  or  the  occasions  for  it  no  longer 
arise.  The  sittings  of  the  Courts  pass  unnMieed — ^judges  come  and  go  with 
no  more  pomp  than  commercial  travellers — lawyers  are  few,  there  being  no 
occasion  for  their  services.  Of  the  cases  tried  many  are  withdrawn  from 
the  jury,  and,  therefore,  attract  no  attention.  Thus  everything  conspires  to 
diminish  in  public  estimation  the  importance  of  the  Court  and  its  officers. 
Its  proceedings  no  longer  excite  interest.  The  counsel  at  the  close  of  a 
long-contested  case,  in  which  every  emotion  has  been  excited,  every  faculty 
exerted,  from  the  passionate  appeal  to  the  jury  to  the  calm,  dispassionate 
summing  up  of  the  judge,  is  no  longer  the  foremost  figure  in  the  sight  of  a 
wondering  and  admiring  multitude,  and  his  fame  held  in  renown  from  one 
Court  to  another. 

But  if  it  is  true,  as  here  contended,  that  the  changed  conditions  of  the 
times  has  altered  the  relative  position  of  both  Bench  and  Bar,  how  much 
more  necessary  is  it  for  those  who  are  professionally  concerned,  and  for 
those  outside  of  the  profession  who  regard  its  dignity  and  integrity,  and 
especially  the   dignity  and  integrity  of  the  Bench  as  most  important  for 
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the  well-being  of  the  country,  to  do  everything  that  can  be  done  to  uphold 
them,  and  to  oppose  eveirything  that  may  tend  to  degrade  them. 

As  regards  the  former  the  rai.sing  of  the  salaries  of  the  judges  was  a 
step  in  the  right  direction,  but  too  small  to  be  of  any  use  in  the  i)remises. 
-It  is,  however,  in  the  nature  of  the  appointments  made  that  the  most  effec- 
tive work  can  be  done.  Political  service  need  not  be  overlooked,  but 
other  qualifications  are  more  essential,  and  no  respect  can  a  government  so 
easily  secure  the  good-will  of  the  reflective  portion  of  the  community  as 
by  wise  selection  of  men  for  offices  of  state,  and  especially  for  positions 
on  the  Bench.  Needless  to  say  that  when  appointed  the  judges  have  the 
reputation  of  the  Bench  in  their  own  hands.  None  are  so. much  interested 
in  upholding  it,  and  none  can  do  so  much  to  accomplish  .«»tlmt  object.  No 
man  should  accept  the  office  of  a  judge  in  any  of  our  (^ourts  who  does  not 
feel  himself  competent  to  discharge  its  duties,  and  who  dpes  not  feel  the 
great  responsibilities  which  attach  to  it. 

A  step  in  the  direction  of  lowering  the  dignity,  and  perilling  the  re- 
putation of  the  Bench,  was  taken  when  men  in  high  position  uj)on  it  left 
their  seats  to  re-engage  in  jwlitical  life,  and,  of  course,  in  political  strife. 
It  is  much  to  be  regretted  that  men  of  the  eminence  of  Sir  Oliver  Mowat 
and  Sir  John  Thompson  should  have  set  such  an  example,  the  blame  for 
which  reflects  not  only  upon  themselves,  but  also  upon  the  politic^il  leaders 
in  whose  interest  they  acted.  No  party  exigency  should  have  influenced 
any  statesman  to  take  such  a  course — least  of  all  those  by  whom  it  was 
taken.  It  is  earnestly  to  be  hoped  that  there  will  be  no  repetition  of  this 
abuse,  for  abuse  it  certainly  is.  No  judges  will  be  held  in  respect  if  they 
are  supposed,  while  having  one  eye  upon  the  pleadings  before  them,  to 
have  the  other  upon  aflfairs  of  partj-  or  politics,  watching  for  a  favour- 
able opportunity  of  leaving  the  Bench  for  the  hustings,  or  the  courts  of 
law  for  the  court  of  Parliament.  It  has  long  been  the  boast  of  our  system 
of  jurisprudence  that  our  judges  were  entirely  removed  from,  and  above, 
political  influences  of  every  kind.  Such  can  not  be  the  case  if  a  maji 
may  be  a  judge  to-day  and  a  party  leader  to-morrow.  The  two  positions 
are  entirely  different,  and  no  man  can  properly  fill  the  one  if  he  has  in 
contemplation  the  prospect  of  the  other. 

Having  been  brought  up  with  ^  feeling  of  deep  respect  for  the 
dignity,  importance,  and  responsibility  of  the  Bench,  the  layman,  looks 
upon  elevation  to  it  as  the  most  honourable  position  to  which  any  of  his 
fellow  subjects  can  attain.  The  idea,  therefore,  that  one  who  has  been 
called  to  such  a  place  of  honour  and  usefulness,  can  bo  willing  to  desert  it 
.  for  the  sake  of  political  advancement,  or  personal  gain,  at  once  creates 
a  feeling  that  after  all  the  Bench  is  not  entitled  to  the  respect  with  which 
it  has  hitherto  been  regarded  and  of  which  it  will  be  no  longer  the  object. 
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The  legal  profei^ion  U  no  doubt  able  to  take  care  of  itself  ;  yet, 
being  a  clow  earporatioa  and  a  strict  monopoly,  it  may  be  ae  well  for  it, 
in  tbeae  ieonoclastie  days,  to  take  heed  to  it«  ways,  and  be  wise.  It  is 
i^iberwke  with  the  Bemch,  In  it  the  interest  of  the  profession  is  seeondmry 
to  tiiat  of  the  paWie  whose  welfare  it  so  largely  controls,  and  who,  there- 
Cofe,  have  the  lar/^est  concern  in  seeing  that  its  dignity,  its  independenee, 
w4  its  integrity  are  maintained. —  The  Canada  Law  Journal. 


FKOM  BENCH  TO  BAR. 

The  Benchers  of  the  Law  Society  e£  Upper  Canada  recently  adoptoil 
a  report  of  their  Discipline  Committee,  dated  June  16th  last,  concerning 
tlie  retirement  of  judges  to  resume  private  practice.  This,  it  may 
be  remarked  in  |»assiag,  was  long  before  Mr.  Justice  Nesbitt  left  the 
Supreme  Court  Bench.  That  event,  however,  lias  again  called  attention 
to  a  subject  which  has  on  previous  occasions  come  up  for  discussion  in 
legal  circles.  We  also  publish  in  another  place  a  communication  on  the 
same  subject  (see  post,  p.  17),  from  a  layman,  which  probably  represent^ 
iu  a  large  measure  the  thought  of  the  lay  mind. 

Several  years  ago  we  expressed  our  view  on  this  question,  and  have 
nothing  much  to  add  to  what  was  then  said,  except  this,  that  if  the  public 
want  the  best  men  at  the  Bar  as  judges,  and  desire  that  they  should  stay 
there  until  they  retire  on  a  pension  they  must  provide  such  salaries  as  will 
make  the  Bench  a  pria5e,  even  to  the  leaders  of  the  Bar,  and  enable  retir- 
ing judges  to  live  comfortably  without  having  to  add  to  their  income  by 
again  going  into  business.  Such  a  proper  and  necessary  provision  is  made 
in  England  (though  even  there  and  in  several  of  the  colonies  there  are 
instances  of  judges  leaving  the  Bench  and  going  back  to  practice),  but  is 
not  adequately  made  in  this  country.  It  is,  therefore,  idle  to  expect  the 
same  results  when  the  conditions  are  so  entirely  different,  and  it  must  be 
remembered  that  that  which  was  a  reasonable  salary  half  a  century  ago, 
when  the  Bench  occupied  relatively  a  much  higher  position  than  it  does 
now,  is  ridiculously  inadequate  in  these  days.  These  are  times  when  one's 
social  position  is  (grievous  pity  though  it  may  be)  largely  dependent  on 
wealth  ;  and,  if  a  judge  of  any  Superior  Court  is  to  occupy  the  position  of 
honour  he  should,  it  is  necessary  he  should,  be  paid  a  salary  sufficient  to 
keep  up  the  dignity  of  that  position. 

A«  to  the  voluntary  retirement  of  judges  it  is  easy  to  imagine  a 
twiety  of  circumstances  which  would  disarm  criticism  as  to  any  individual 
in  that  regard  ;  and  so,  whilst  we  regret  the  retirement  of  the  learned 
jwlge  referred  to  (now  plain  Mr.  Nesbitt,  K.C.),  both  on  account  of  the 
principle  invcJved  as  well  as  because  it  is  a  loss  to  the  Bench,  we  have  no 
deobt  there  were  good  and  sufficient  reasons  for  his  action.  There  have 
Imw  in  the  p^^  and  will  be  in  the  future,  occasional  awkwardnesses  and 
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unpleasantnesses,  and  possibly  unkind  comments  by  litigants,  owing  to  the 
change  of  position,  but  these  cannot  be  avoided,  and  must  be  endared  and 
lived  down. 

The  general  principles  covered  by  the  resolution  and  the  riews  o£  oar 
correspondent  are  doubtless  sound,  but  they  must  be  considered  in  tbe 
light  of  attendant  circumstances  ;  and,  after  all,  we  are  glad  to  think  the 
discussion  is  academic  rather  than  practical. — The  Canada  Lavs  Joum^^ 


THE  HUMAN  INTEREST  OP  THE  LAW. 

Mr.  T.  R.  Hughs,  K.  C,  delivered  the  following  address  at  the  annual 
meeting  of  the  Liverpool  Board  of  Studios  : 

It  has  been  the  custom  of  many  persons,  and  in  particular  of  play- 
wrights and  novelists,  from  very  ancient  times,  to  represent  the  practice  of 
the  law  as  a  dry  and  dreary  occupation,  and  to  look  upon  the  lawyer  as  a 
person  devoid  of  human  feelings  and  sympathies,  with  no  concern  but  to 
make  a  living  out  of  the  quarrels  of  his  neighbours.  This  idea  is,  I  trusty 
dying  out,  but  it  is  by  no  means  dead.  Possibly  w^e  lawyers  ourselves  are 
partly  responsible  for  its  continuance.  But  I  hope  the  younger  genera* 
tion  will  tlo  much  to  de^^troy  any  such  ignoble  view.  Remember  this^  and 
keep  it  firmly  in  mind,  that  if  you  regard  the  law  as  a  mere  means  of 
making  a  living,  you  will  find  it  a  mean  and  sordid  occupation  that  will 
never  repay  the  expenditure  of  time  and  trouble  that  must  bo  spent  upon  it. 
Rightly  regarded,  both  the  study  and  the  practice  of  the  law  are  of  intense 
interest.  The  lawyer  may  say — perhaps  more  truly  than  any  other  man— ^ 
yUtil  humani  a  me  alienumputo.  No  part  of  human  aflFairs,  indeed,  is  foreign 
to  him.  The  physician  cares  for  men's  bodies  ;  the  minister  of  religion  cares 
for  their  souls  ;  but  all  the  relations  of  man  to  man  are  the  subject  of  the  law- 
yer's art,  the  material  on  which  he  has  to  exercise  his  skill  and  knowledge. 

The  family  relations,  husband  and  wife,  parent  and  child,  and  all  the 
numerous  relations  in  which  persons  stand  to  one  another,  either  by  blood 
or  marriage  ;  the  relation  of  guardian  and  ward,  trustee  and  cestui  que 
trustj  solicitor  and  client,  principal  and  agent,  the  relation  of  partners  to 
one  another,  that  of  neighbours  occupying  adjoining  estates  or  houaes  ; 
even  the  doctrines  of  contending  churches  (as  we  have  recently  seen) 
may  come  to  be  considered  and  adjudicated  upon  by  a  tribunal  of  lawyers. 
All  those  relationships  may,  and  indeed  do,  give  rise  to  questions  whidi 
require  the  aid  of  the  lawyer  to  adjust,  and  for  such  adjustment  there  is 
required  not  merely  a  knowledge  of  law,  such  as  can  be  acquired  from 
books,  but  a  wide  and  sympathetic  experience  of  human  nature,  and  ol 
the  springs  of  human  actions.  Out  of  them  arise  many  dramas,,  some 
tragic,  some  comic,  some,  it  may  l)e,  almost  farcical. 

I  am  not  speaking  only  of  the  cases  which  appear  in  the  nowspapem 
with   startling   headlines,  and   which   form  a  nine  day's  wonder,  but  ti|9 
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ordinary  ca.Hos  that  como  under  one's  notice  in  every-day  practice.  Take 
a  few  examples.  Think  for  a  moment  of  what  lies  beneath  an  ordinary 
probate  suit,  a  contest  perhaps  over  the  will  of  some  man  who  has  lived 
for  years  /with  greedy  relatives  about  him,  each  striving  to  ^et  the  lion's 
share  for  himself  or  herself,  such  as  Dickens  pictured  in  "  Martin  Chuz- 
zlewit  ;  "  perhaf>s  at  last  all  of  them  defeated  by  a  "'  charitable  "  bequest, 
which  rouses  anything  but  charitable  feelings  in  disappointed  breasts. 
And  this  suggests  to  the  careful  observer  that  wills  form  a  most  interest- 
ing and  curious  subject  of  study.  I  do  not  mean  the  construction  of  wills, 
w  hich,  to  say  the  truth,  is  generally  rather  dull,  "  Jarman  on  Wills  "  is 
one  of  the  dreariest  of  books.  But  wills  throw  a  curious  light  on  human 
character.  So  juany  i)eople  are  anxious  to  control  their  pro])erty  after 
they  have  left  this  world,  and  to  manage  the  affairs  of  their  children  and 
even  their  grandchildren.  I  have  heard  and  experienced  chancery  practi- 
tioner exj)ress  the  opinion  that  few  men  ought  to  be  allowed  to  make 
wills,  and  no  women.  This  is  an  exaggerated  view,  but  true  it  is  that 
persons  re{)uted  to  be  of  ordinary  sense  frequently  display  extraordinary 
eccentricity  in  their  testamentary  dispositions.  Perhaps  the  testator  feels 
that  before  his  folly  is  discovered  he  will  be  beyond  the  reach  of  criticism. 
.  I  have  for  some  time  thought  that  it  is  somewhat  of  a  defect  in  Eng- 
lish law  that  no  limit  is  set  to  the  caprice  of  testators,  and  that  a  man  may, 
if  he  choose,  in  a  fit  of  anger  or  from  perverseness  or  mere  whim,  leave 
any  member  of  his  family  destitute.  There  is  much  to  be  said  for  the 
system  under  which  the  j)ower  of  a  man  to  leave  his  property  away  from 
his  family  is  limited.  Some  of  you  may,  in  due  course,  become  legis- 
lators, and  may  think  it  worth  while  to  consider  this  subject  from  the 
legislator's  point  of  view.     But  this  is  by  the  way. 

Probably  most  ])ersons,  if  asked  whether  any  human  interest  or  ro- 
mance could  be  found  in  ( 'hancery,  would  without  hesitation  answer  in  the 
negative.  But  they  would  be  much  mistaken.  Cliancery  practice  offers 
very  much  of  human  interest.  As  I  said  before,  it  may  involve  almost 
all  the  relations  in  which  human  beings  stand  to  one  another.  It  begins, 
indeed,  at  a  very  early  age— with  the  guardianship  of  infants.  A  chancery 
judge  has  to  look  after  a  very  large  family,  both  of  sons  and  daughters, 
and  a  great  deal  of  trouble  they  give  him  sometimes.  He  has  to  select 
guardians  for  them,  to  decide  what  schools  they  are  to  be  sent  to  ;  he  has 
to  perform  the  delicate  task  of  determining  whether  a  proposed  marriage 
is  suitable  or  not,  and  (what  is  perhaps  even  more  troublesome)  sometimes 
to  decide  in  what  religion  they  are  to  be  brought  up.  From  the  point  of 
view  that  we  are  considering,  one  of  the  most  interesting  branches  of 
chancery  jurisprudence  is  that  which  embraces  the  cases  which  are  classed 
under  the  name  of  "  undue  influence.*"  These  cases  often  involve  very 
interesting   psychological    problems  as  to  the  influence  or  control  that  one 


Digitized  by 


Google 


Vol.  Ill]  Thb  Criminal  Law  Journal,  23 

mind  has  over  another,  and  the  court  in  dealing  with  snch  cases  acts  rather 
as  a  court  of  conscience  than  as  a  court  of  law. 

The  barrister  does  not  come  into  the  same  intinuite  connection  D?ith 
the  human  aspect  of  the  law  as  the  solicitor  does.  It  is  rather  like  the 
difference  between  reading  a  novel  and  seeing  the  same  story  on  the  stage 
in  the  form  of  a  drama.  It  is  the  solicitor,  of  course,  who  has  to  interview 
the  client  personally,  who  has  to  calm  down  his  excitement  and  induce 
him  to  take  a  reasonable  view  of  his  rights  and  duties  ;  and  it  is  his  funo* 
tion  to  explain  to  the  defeated  client  why  it  is  that,  though  his  case  is  so 
obviously  righteous,  yet  the  judge  has  perversely  taken  the  contrary  view. 
When  the  client  is  a  lady  the  difficulty  is,  I  apprehend,  much  increased. 
It  has  always  occurred  to  me  that  this  is  the  most  unpleasant  part  of  a 
solicitor's  duty.  The  barrister  (as  I  said)  does  not  come  into  such  intimate 
contact  with  the  personal  element  in  a  case  ;  when  the  facts  are  written 
down  by  a  law  stationer  on  brief  paper  it  requires  rather  more  imagina- 
tion to  put  oneself  in  the  place  of  the  client,  the  matter  becomes  to  some 
extent  impersonal. 

I  suppose  the  majority  of  the  students  here  intend  to  be  solicitors, 
and  what  I  have  been  saying  has  more  practical  application  to  them  than 
to  the  bar.  As  a  rule,  counsel  is  not  asked  to  advise  clients  what  they 
ought  to  do,  but  what  their  rights  or  duties  are  if  taken  according  to  the 
strict  letter  of  the  law.  Though,  of  course,  the  barrister  finds  cases  where 
he  feels  that  he  must  tell  a  client  plainly  what  he  ought  to  do  indepen- 
dently  of  legal  rights,  this  is  comparatively  rare  ;  as  a  general  rule,  by  the 
time  a  case  comes  into  court,  matters  have  got  beyond  that  stage  ;  the 
client  will  say  to  counsel,  more  or  less  politely,  that  his  only  business  is 
to  fight  the  case  and  not  to  offer  advice  on  moral  obligations.  The  solici- 
tor in  this  respect  is  under  a  more  serious  responsibility  than  counsel. 
He  generally  comes  into  the  matter  at  a  stage  where  a  word  of  judicious 
counsel  will  have  weight.  The  power  of  a  solicitor  in  this  respect  can 
hardly  be  exaggerated.  On  his  conduct  frequently  depends  the  question 
whether  a  client  will  act  on  a  just  and  reasonable  view  of  his  rights  or 
adopt  a  hostile  and  unbending  position  which  may  cause  endless  trouble 
and  expense  both  to  himself  and  his  opponent.  The  character  of  the 
solicitor  is  reflected  in  the  client,  and  no  doubt  this  is  the  reason  why  one 
finds  in  practice  that  some  solicitors  generally  have  reasonable  clients,  who 
take  a  fair  view  of  their  rights,  and  are  willing  to  give  and  take,  while 
others  almost  invariably  have  the  misfortune  to  have  unreasonable  and 
obstinate  clients. 

The  witnesses  called  in  courts  of  justice  form  another  most  interesting 
opportunity  for  the  study  of  character.  Coming  as  of  course  they  do, 
from  every  part,  from  every  class  in  life,  of  both  sexes  and  of  almost 
every  age,  they  necessarily  afford  infinite   variety.     Perhaps   one  of  the 
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most  picturesque  incidents  of  tins  kind  occurred  in  a  recent  case  (which 
many  of  you  may  have  heard  of)  where  a  Chinese  mandarin  of  high  rank 
Appeared  as  a  witness  in  an  English  court  of  justice.  The  contrast  of 
East  an(t  West  was  strikingly  exemplified.  One  incident  in  the  case  I 
might  relate  to  you  as  throwing  a  vivid  light  on  Oriental  character.  The 
mandarin  was  asked  whether  he  had  had  certain  business  interviews  dur- 
ing a  particular  period.  He  replied,  "  No."  After  further  pressure  ho 
said  he  could  not  remember  them  at  all,  as  he  was  then  doing  a  hundred 
days  mourning  for  his  mother.  The  interpreter,  who  was  very  familiar 
with  Chinese  customs,  said  he  wa^  quite  sure  the  witness  would  never  ad- 
vMt  that  he  remembers  these  interviews,  because  it  was  the  etiq.uette  in 
China  not  to  have  the  faintest  recollection  of  anything  that  occurs  during 
the  ])erioil  of  mourning.  The  mere  lawyer  is  apt  to  regard  all  witnesses 
simply  as  "  witnesses,"  but,  the  man  who  really  cares  for  his  work  will 
st\idy  their  diflFerences,  their  strong  points  and  their  weak  ]>oints,  their 
prejudices  and  their  idiosyncrasies.  The  judicious  solicitor  will  take  the 
trouble  to  find  out  these  things,  but  it  is  curious  how  seldom  it  is  thought 
worth  while  to  give  any  careful  information  to  counsel  on  these  points. 

Judges  and  counsel,  of  course,  have  to  form  very  rapid  judgments  as 
to  character,  and  on  very  scanty  materials.  Yet,  how  much  may  depend 
on  a  prompt  and  accunite  diagnosis  of  character.  The  most  serious  res- 
ponsibility, of  course,  in  this  matter,  rests  upon  the  judges,  and  a  sound 
judgment  of  character  is  one  of  the  most  valuable  qualities  in  a  judge. 
The  resj)onsibility  on  counsel,  though  less  obvious,  is  still  serious  enough. 
He  has  gradually  to  feel  his  way  to  a  true  understanding  of  the  witness' 
character  before  finally  deciding  on  his  line  of  action,  and  has  also  to 
endeavour  to  know  how  far  the  judge's  view  coincides  with  his  own.  For 
example,  no  more  fatal  mistake  can  be  made  than  treating  a  witness  as 
dishonest  when  the  judge  considers  him  straightforward  and  truthful. 
This  observation  applies  perhaps  even  more  strongly  when  the  tribunal  is 
a  jury.  The  study  of  juries  is  one  on  which  my  very  small  experience 
hardly  entitles  me  to  offer  an  opinion.  This  much,  however,  one  may 
safely  say,  that  the  study  of  the  jury  is  not  the  least  important  study,  and 
is  beset  by  this  peculiar  difficulty  :  that  you  have  to  judge  entirely  by 
appearances,  and  have  (generally  speaking)  no  words  or  tones  to  help  you. 
A  judge  generally  indicates  his  view  in  words,  but  with  a  jurjTnan  you 
have  to  ascertain  his  views  by  the  expression  of  his  countenance  and  some 
slight  (perhaps  almost  imperceptible)  movements  indicating  approval  or 
disapproval. 

My  observations  this  evening  have  been  rather  discursive.  I  do  not 
apologize  for  it  ;  they  were  meant  to  l)e  so.  I  wished  to  call  the  attention 
of  you  gentlemen,  the  law  students  of  Liverpool,  to  the  wide  and  \'aried 
opportunities    that  the  law   gives  for  the  study  of  human  character.     The 
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proper  study  of  mankind  is  man.  It  may  be  said  that  the  phases  of  cha- 
racter that  one  comes  jlcross  in  this  way  are  not  the  most  pleasing  or  at- 
tipketive.  There  is  some  truth  in  this,  and  for  a  very  obvious  reason. 
Litigation  iViostly- arises  from  the  follies  or  \dces  of  mankind.  If  everyone 
were  perfectly  wise  and  entirely  honest  there  would  be  little  litigation » 
and  the  practice  of  the  law  would  be  reduced  to  conveyancing.  Perhaps 
the  greatest  number  of  law-suits  arise  from  stupidity  ;  next  to  that,  I  daro 
say,  among  the  causes  of  law-suits  comes  misunderstanding  ;  and,  thirdly, 
perhaps  aVarice. 

But  though  one  may  in  the  practice  of  the  law  see  somewhat  ihore  of 
the  bad  or  weak  side  of  human  character,  one  sees  also  a  great  deal  of  the 
good  and  generous  and  unselfish  ;  and  even  follies  and  weaknesses,  if 
rightly  viewed,,  will  excite  kindliness  and  sympathy  rather  than  cynicism. 
In  proof  of  this,  many  of  the  kindliest  men  are  men  who  have  had  much 
to  do  with  crime— such  as  judges  who  have  had  long  experience  of  Crown 
courts,  police  magistrates,  and  so  forth.  Do  not  imagine  that  cynicism 
and  gefnei^l  distrust  ol  men  indicate  a  knowle<lge  of  ihe  world  ;  they  in- 
dicate a  vety  shallow  and  partial  experience,  and  unfit  a  man  for  taking  a 
just  view  of  life  almost  more  than  undue  credulity. 

Whether  you  are  intending  to. practice  at  the  Bar  or  as  a  solicitor,  I 
feel  sure  of  this,  that  you  will  find  it  worth  your  while  to  cultivate  what 
I  have  called  the  "  human  interest  of  the  law,"  and  this  for  two  reasons. 
In  the  first  place  you  will  be  better  practitioners,  and  more  successful  in 
youi- profession-;  in  the  second  place  (and  this  is  perhaps  the  more  im- 
portant)-it  will  make  the  dry  bones  to  live,  will  make  you  men  instead  of 
mere  lawyers,  and  will  make  the  study  and  practice  of  the  law  an  occupa- 
tion of  surpassing  interest.^ — Chicago  Letjal  Seics.  • 


CRIMINAL  SPORT. 

■  Crime  and  sport  are  so  opposite  in  nature  that  it  would  seem  a  misno- 
mer to  speak  of  criminal  sport.  But  a  list  of  the  crimes  committed  in 
fun,  or  in  the  name  of  sport,  every  year,  would  be  astonishing,  not  only 
for  its  length,  but  for  the  wide  variety  of  criminal  offences  included  in  it, 
ranging  from  petty  larcenies  and  heedless  mischief  up  to  serious,  and  even 
heinous/feionies,  like  mayhem  and  homicide.  The  surprising  and  almost 
incredible  tolerance  of  the  American  public  for  crime  of  every  sort,  com- 
mitted in  sport  or  in  the  guise  of  sport,  shows  that  the  public  needs  to  see 
more  cleariy  where  sport  stops  and  crime  begins,  and  to  feel  far  more 
keenly  the  dishonour  to  the  nation  from  any  toleration  of  injustice,  especi- 
ally when  it  is  in  the  form  of  wanton  aggressions  on  person  or'  property. 
The  unenviable  position  of  the  United  States  in  respect  of  lawlessness  has 
,  hitherto  been  exhibited  at  the  worst  in  an  annual  record    of  violence  and 
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murder  tliat  shocks  the  civilized  world.  Much  twaddle  about  our  igiH 
Grant  foreign  popnlation  has  been  offered  to  excuse  it ;  but  let  us  honestly 
faoe  the  criminal  records  of  our  native  Americans,  and  particularly  of 
those  who  have  social,  financial,  or  political  prominence.  The  sickening 
revelations  of  corruption  in  high  political  and  financial  positions  make  it 
as  futile  as  it  is  dishonest  to  charge  the  blame  of  our  crimim^I  record  upon 
our  ignorant  alien  population. 

The  essence  and  spirit  of  all  crime  is  a  disregar4  <)f  the  rights  o£ 
others.  The  first  and  greatest  characteristic  of  a  gentl^nian  or  good 
citizen  is  a  scrupulous  regard  for  the  rights  of  other  peonlj^ ;  yet  among 
the  boys  and  young  men  who  come  from  homes  of  resbfctability  and 
refinement  there  are r multitudes  who,  in  a  variety  pf  i^fiys,  habitually, 
wantonly,  and  criminally  wrong  other  people  ;  and,  although  they  usually 
do  it  sneakingly,  showing  a  consciousness  of  wrongdqfRg,  ^hey  seem  to 
have,  nevertheless,  a  half-formed  notion  that  they  are  exeroiaing  a  privi- 
lege of  which  no  one  ought  to  complain.  Moreover,  th^rp  ||  an  easygoing 
tolerance  of  their  crimes  by  the  community  at  large,  or  at  bast,  by  the 
officers  of  justice.  By  these  practices  and  their  toleramn  these  future 
citizens  are  encouraged  to  despise  and  trample  upon  ihfi  fundamental 
principle  of  citizenship  and  social  order.  Some  of  these  ^fiq^inal  acts  are 
comparatively  trivial.  Others  are  more  serious.  But  all  of  them  breed 
in  those  who  practise  them  a  disregard  of  justice  and  qI  law.  Is  it 
strange  that  the  record  of  this  country  for  lawlessness  is  wpi^gp  than  that 
of  any  other  civilized  nation,  when  in  their  formative  years  hoodlumism, 
vandalism,  and  theft  are  among  the  half-privileged  sports  pf  the  future 
citizens  ? 

The  instances  of  crinle  committed  in  the  guise  of  sport,  or  of  fun,  are 
familiar  to  everybody.  It  is  a  rare  city  or  town  in  which  a  home  with 
garden  or  fruit  is  at  all  secure  in  its  enjoyment.  Boys,  often  from  res- 
pectable families,  not  only  steal  all  the  fruit,  but  wantonly  damage,  and 
very  likely  ruin,  the  trees.  For  bonfires  on  the  Fourth  of  July,  eleotion 
day,  or  some  other  holiday,  the  same  class  of  "  respectable"  hoodlums 
steal  every  barrel,  box,  or  wooden  article  of  any  nature  that  is  portable, 
with  P^  ^^^  to  discriminate  between  what  is  valuable  and  what  is  not. 
Halloween  parties  going  in  fun  to  litter  and  bespatter  porches  and  entr- 
ances of  dwellings  with  dirty  and  decayed  vegetable  sometime  break 
windows  and  mutilate  woodwork.  Students  of  various  grades  think  it  a 
lark  to  carry  off  and  sometimes  to  destroy  front  gates ;  to  bum  down 
fences  or  old  buildings  that  do  not  please  them  ;  to  smash  windows  and 
doors  of  a  schoolhouse,  academy,  or  college  building  ;  to  bedaub  offen- 
sively such  buildings,  or  even  private  residences,  with  paint ;  to  mutilate 
statues  or  other  art  treasures  ;  or  in  any  one  of  a  thousand  similar  ways 
demonstrate  their  superior  culture  by  ruining  or  injuring  property   which 


Digitized  by 


Google 


Vol.  in]  The  Criminal  Law  JouRiiAt.  27 

does  not  belong  to  them.  It  is  in  these  ways  that  the  education  oE  our 
boys  and  young  men  is  extended  to  include  facetious  crimes  of  various 
kinds,  such  as  theft,  malicious  mischief,  and  arson.  The  seeds  are  planted 
arid  the  sprouts  watered  from  which  in  later  days  comes  a  goodly  crop  of 
those  crimes  by  which  men  of  education,  good  family,  and  business  or 
political  prominence  surprise  the  public. 

Aggressions  upon  persons,  also,  are  frequently  carried  to  a  criminal 
point  in  the  name  of  sport.  In  hazing,  for  example,  when,  without  any 
agreed  contest  or  consent  of  the  party  attacked,  a  gang  of  fellows  lie  in 
ambush  or  otherwise  secretly  catch  their  victim  at  a  disadvantage  and 
maltreat  him,  sometimes  seriously,  they  are  guilty  of  criminal  assault 
as  well  as  of  contemptible  cowardice  and  meanness.  xKey  have  a  pleasant 
tlieory  that  it  is  done  because  the  freshman  needs  it.  But  even  if  that 
were  true,  and  if  he  were  benefited  by  it,  it  is  more  than  offset  by  the 
cultivation  in  themselves  of  an  insolent  disregard  of  the  personal  rights 
of  a  fellowman  as  well  as  of  a  spirit  of  lawlessness  and  a  tendency  to  take 
a  mean  and  cowardly  advantage  of  an  opponent.  In  the  view  of  the  law, 
the  attack  not  only  constitutes  a  criminal  assault,  but  in  those  extreme 
cases  in  which  the  death  of  the  victim  results,  the  offenders  are  guilty  of 
homicide,  varying  in  degree  according  to  the  circumstances  of  the  killing. 
Even  without  any  intent  to  kill,  it  may  become  murder  in  the  first  degree, 
(See  note  to  New  York  r.  Sullivan,  63  L.  R.  A.  353.)  Yet  it  is  all  sport 
in  the  complacent  \new  of  those  who  perpetrate  the  crime.  Causing  the 
death  of  a  person  by  reckless  treatment  of  him  in  the  course  of  initiation 
into  a  fraternity,  which  has  happened  in  a  considerable  number  of  cases 
in  this  country,  is,  of  course,  usually  free  from  any  malicious  purpose, 
but,*  if  reckless  or  grossly  negligent,  it  is  undeniably  criminal,  and  consti- 
tutes manslaughter  under  nearly  all  the  authorites,  (See  note  to  Johnson 
r.  Ohio,  61  L.  R.  A.  277.)  A  far  more  infamous  crime  is  committed 
it  the  course  of  games,  such  as  football,  when  one  or  more  players  secret- 
ly, but  deliberately,  disable  an  opposing  player.  The  mere  suggestion 
that  such  a  thing  as  this  could  be  done  in  a  game  among  the  gentlemen 
who  constitute  the  opposing  college  teams  seems  incredible.  Yet  that 
it  has  been  done  repeatedly,  until  it  has  become  almost  customary,  with 
some  teams  at  least,  is  well-nigh  universally  admitted,  even  by  the  most 
enthusiastic  supporters  of  the  game,  except  when  they  are  put  on  its  de- 
fence. Somethiilg  very  like  an  admission  also  appears  in  the  annoupce- 
ment  recently  made  by  the  managements  of  several  teams,  that  foul  play 
will  not  be  tolerated  hereafter.  Only  a  tremendous  pressure  of  public 
condemnation  has  been  able  to  force  these  young  gentlemen  and  scholars 
to  forego  the  practices  of  thigs.  When  a  person  is  killed  in  such  a  game 
by  pure  accident  it  is,  of  course,  no  crime.  If  the  accident  involve 
negligence,  it  may  constitute  manslaughter.     If  the  fatal  injury  was^given 
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deliberately,  for  the  purpa«ie  of  disabling  the  player  by  breaking  an  arm  or 
leg,  or  other  serious  hurt,  it  constitutes  murder  in  the  first  degree.  (Seo 
note  to  New  York  r.  Sullivan,  above  cited.)  In  Reg.  r.  Bradshaw,  14  Cox 
C.  C.  83,  homicide  in  football  caused  by  recklessness  was  held  to  be 
manslaughter.  But,  even  when  death  does  not  result,  the  maiming  of  a 
person  by  deliberate  injury  is  in  ii*<elf  a  crime  so  heinous  as  to  be  paralleled 
only  by  the  ancient  brutalities  of  gouging  out  eyes  in  the  lower  order  o£ 
prize  fights. 

The  toleration  of  all  these  criminal  sports  by  the  public  is  an  evil  great 
enough  to  require  serious  consideration.  It  is  not  simply  the  petty  an- 
noyance which  is  suffered  by  peaceful  citizens  in  the  robbing  of  their 
fruit  trees,  and  other'petty  thefts,  or  injuries  to  other  property,  not  the  more 
serious  mutilations  and  injuries  that  sometimes  result  to  private  and  public 
property  ;  not  the  nuisance  and  demoralizing  influence  of  lawless  gangs 
of  students  who  engage  in  riots  and  brutal  public  fights  ;  nor  even  the  very 
serious  and  grave  personal  injuries  that  may  be  caused  by  criminal  aggres- 
sions in  the  name  of  sport.  But  the  most  serious  side  of  it  all  is  in  the 
widely  diffused  education  of  the  youth,  and  even  of  the  public  at  large, 
to  disregard  justice,  and  condone  criminal  acts  committed  by  the  higher 
classes,  when  the  same  acts  would  be  rigidly  punished  if  committed  by 
ordinary  criminals.  One  instance  of  punishment  for  robbing  fruit  trees  was 
recently  reported,  but,  as  one  might  susppct,  the  offenders  were  ignorant 
Italians.  Innumerable  thefts  of  the  same  sort  in  the  same  city  go  on  con- 
stantly ;  and  any  attempt  to  get  the  police  or  authorities  to  interfere  would 
simply  cause  added  humiliation  to  the  victim,  because  the  thieves  belong 
to  good  families.  The  vandalism  which  destroys  college  property  witK 
practical  impunity  when  committed  by  students  would  create  great  excite- 
ment and  stern  prosecution  if  committed  by  other  hoodlums  who  had  not 
the  advantages  of  a  liberal  education.  The  fostering  of  a  lawless  spirit, 
(ind  the  education  in  criminal  ways  of  well-dressed  and  well-educated  young 
fellows,  is  thus  accompanied  by  favouritism  in  the  enforcement  of  the  laws. 
This  favouritism  feeds  the  bitter  and  dangerous  belief  among  the  poor  and 
unfortunate  in  their  maxim  that  "  there  is  one  law  for  the  rich  and  another 
for  the  poor."  It  is  time  for  American  justice  to  eliminate  theft,  arson, 
assault,  mayhem,  and  manslaughter  from  the  curriculum  of  boyish  and  manly 
sports,  and  to  stop  tolerating  hoodlums  and  vandals  because  they  are  well 
born  or  liberally  educated. 

Aside  from  the  vicious  element  of  class  favouritism,  there  is  the  far- 
reaching  evil  of  criminal  training.  What  standards  of  business  honesty  or 
professional  honour  can  be  expected  of  those  who,  through  boyhood  and  early 
manhood,  have  indulged  in  crime  for  sport,  have  learned  disrespect  for 
ihc  rights  of  others  either  in  property  or  person,  and  have  come  to  think 
of  the  restraints  of  law  as  intended  chiefly  for  the  lower  classes  ?   If,  in  a 
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game  among  gentlemen,  and  merely  for  the  honours  of  victory,  young  men 
learn  not  only  to  cheat  at  the  game  by  secret  violation  of  the  rules,  biit 
al»o  to  use  foul  and  criminal  means  by  stealth  to  disable  an  opponent,  what 
restraints  of  honour,  of  fairness,  or  even  of  law  may  they  be  expected  to 
observe  when  all  their  fortunes  are  at  stake  in  the  supreme  struggles  of 
professional,  business,  and  political  life  ? — The  Case  ami  Comment. 


CONSTRUCTIVE  MURDER. 

There  is  perhaps  no  branch  of  our  criminal  law  more  obscure  to  the 
ordinary  individual,  or  less  understood  by  the  average  juryman,  than  the 
law  of  homicide.  There  is,  perhaps,  no  portion  of  the  criminal  system 
which  stands  in  more  urgent  need  of  revision  and  amendment  to  bring  it 
into  harmony  with  modern  views. 

The  distinction  between  murder  and  manslaughter,  simple  though  it 
is  generally  understood  to  be,  is  probably  rarely  gra-^ped  by  any  save  the 
jurist  and  it  is  difficult,  indeed,  even  for  the  trained  lawyer  to  acquire  an 
accurate  conception  of  the  technicality  of  the  subject  in  it<  entirety.  The 
difficulty  of  the  subject  is  due  to  the  gradual  historical  growth  and  develop- 
ment of  our  criminal  jurisprudence. 

In  his  Digest  of  CAminal  Laic^  the  late  judge,  Sir  James  Stephen^  a 
master  of  this  branch  of  the  law,  in  defining  manslaughter  and  murder, 
states  that  "  manslaughter  is  unlawful  homicide  without  malice  afore- 
thought ;  murder  is  unlawful  homicide  with  malice  aforethouglit."  Tlie 
very  simplicity  of  these  definitions  is  misleading.  Without  a  precise  appre- 
hension of  the  meaning  of  the  expression  "  malice  aforethought  "  these 
definitions  convey  no  meaning  whatever,  or  at  any  rate  a  fallacious 
meaning.  The  learned  judge  met  the  difficulty  by  proceeding  to  define 
**  maliee  aforethought  "  as  meaning  any  one  of  four  specific  states  of  mind 
co-existing  with  the  act  or  omission  by  which  death  is  caused,  and  then 
pointing  out  that  it  may  exist  where  that  act  is  unprenioditutod.  Tliese 
statements  or  definitions  represented,  as  he  said,  the  solution  at  whicli  ha 
had  arrived  after  much  consideration  of  one  of  the  most  difficult  problems 
presented  by  the  criminal  law — the  problem  of  giving  in  a  short  com- 
pass the  result  of  a  great  number  of  decisions  and  statements  by  authorita- 
tive writers  upon  the  subject  of  murder. 

It  is  not  our  purpose  here  to  enter  upon  a  review  of  the  history  of 
this  interesting  but  complex  subject.  The  unsatisfactory  condition  of 
the  law  has  recently  received  illustration  in  the  case  of  Rex  v.  Seddon, 
a  case  which  attracted  considerable  public  attention.  Mrs.  Seddon  was 
in  October  last  sentenced  to  death  at  the  Central  Criminal  Court  for  the 
murder  of  her  husband.  The  pathetic  facts  disclosed  at  the  trial  were 
that  Mrs.  Seddon  and  her  husband  had  formerly  carried  on  a  business 
as  confectioners  at  Mortlake,  but  owing  to  bad  trade   they  were  reduced 
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almost  to  starvation.  They  determined  to  end  their  misery,  and  agreed 
together  to  take  poison.  The  wife  handed  the  poison  to  her  husband  an4 
he  died  ;  she  survived.  This,  in  the  present  stat^  of  our  law,  undoubtedly 
amounts  to  murder.  The  old  authorities  .on  the  criminal '  law  agree  that 
suicide  is  to  be  regarded  as  a  murder  committed  by  a  man  on  himselC 
So  fully  is  suicide  held  to  be  murder  that  every  one  who  aids  or  abets 
suicide  is  guilty  of  murder.  Sir  James  Stephen  illustrated  this  by  saying 
that  if,  for  instance,  two  lovers  try  to  drown  themselves  together  and  one  is 
drowned  and  the  other  escapes,  the  survivor  is  guilty  of  murder.  Though 
this  without  doubt  is  the  law,  it  is  almost  a  foregone  conclusion  that  the 
humanitariim  view  so  boasted  in  our  twentieth  century  civilisation  will 
preclude  the  possibility  of  the  surviVor  suffering  the  extreme  penalty  of  the 
law.  Our  criminal  procedure,  in  murder  cases,  however,  admits  of  no  excei> 
tions.  Mrs.  Seddon  underwent  the  misery  of  a  trial  for  murder,  was,  under 
the  proper  legal  direction  of  the  presiding  judge,  found  guilty  of  murder, 
and  the  formal  death  sentence  was  duly  passed  upon  her  with  all  the  solem- 
nity of  its  accompaniments.  As  might  have  been  foreseen,  the  represen- 
tation of  the  circumstances  to  the  Homo  Office  resulted  in  an  immediate 
commutation  of  the  capital  sentence  to  that  of  penal  servitude  for  life.  With- 
in the  last  few  days  the  further  intervention  of  the  Home  Secretary  has 
been  announced  by  the  press,  and  Mrs.  Seddon  has  regained  her  freedom. 

A  bare  statement  of  the  facts  suffices  to  convince  one  of  the 
unsatisfactory,  and,  we  venture  to  say,  even  the  inhumane,  state  of  the 
law  and  legal  machinery  which  requires  a  poor  woman  to  undergo  what 
might  be  termed  the  solemn  farce,  were  it  not  a  tragedy,  of  a  trial  for 
murder  and  the  death  sentence  under  circumstances  which,  when  known 
to  the  Home  Office,  must  almost  inevitably  lead  to  her   release. 

In  cases  of  murder,  as  contrasted  with  nearly  all  other  classes  of  crime-, 
the  judge  has  no  discretion  whatever  in  respect  of  the  sentence.  The  pre- 
rogative of  pardon  exercised  on  the  advice  of  the  Home  Secretary  fulfils 
in  the  case  of  capital  sentences  for  murder  the  purposes  effected  in  other 
cases  by  the  discretionary  power  of  punishment  vested  in  the  judge.  Mr. 
Justice  Steplien  was  strongly  convinced  that  in  regard  to  capital  cases  the 
judge  ought  to  have  a  discretion  analogous  to  that  which  he  has  in  cases  not 
capital,  for  the  fact  that  the  punishment  of  death  is  not  inflicted  in  every  case 
in  which  the  death  sentence  is  passed  demonstrates  that  murder,  as  well  as 
other  crimes,  has  its  degrees.  Moreover,  an  improved  statutory  definition 
of  the  crime  of  murder  would  teiid  to  a  diminution  of  the  number  of  cases 
in  which  interference  with  the  law  becomes  necessary  to  satisfy  an  enlighteur- 
ed  perception  of  what  is  humane  and  just.  In  any  event  it  should  not 
be  difficult  for  the  Legislature  to  prevent  the  recurrence  of  cases  of  the 
type  to  which  we  have  referred.— iT/j^  Justice  of  the  Peace. 
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BOOK   REVIET^S. 

WhartpH   on  Conflict  of  Laws.     Edited  by 

George  H.  Parmele.  Published  by  the  Lawyers'  Co-operative 
Publishing  Co.,  Rochester,  N.  Y.  (U.  S,  America).  Third 
Edition,  1905,     Two  Vols.  2081  pp.  Twelve  Dollars  net. 

Pablished  origiiffdly  in  1870,  Dr.  Wharton's  work  on  the  "  Conflict 
of  Laws'*  has  held  it*  own  as  a  work  o£  some  authority  in  the  United 
•  States.  Its  second  edition— ^vised  by  the  eminent  author  himself — was 
published  in  1881^  Xhe  present  edition  has  been  presented  to  the  public 
by  Mr.  Greorge  H.  F^rmele,  ^me  of  the  able  and  learned  members  of  the 
Publishers'  editorial  staff.  •    ui  ' 

During  the  tweqty-four  years,  which  had  elapsed  since  the  publication 
of  the  second  edition, 'the  English  and  American  decisions  oh  many  impor- 
.  iant  questions  of  interstate  commerce  had  vastly  enriched  the  interstate 
law.  Xhe  editor  of  the  present  edition  has  incorporated  all  these  decisions, 
and  broi\|||bt  the  citations  up-to-date  (1905).  These  decisions  serve  as 
apposite  illustrations  ^f  the  abstract  principles  masterly  discussed  by  Dr. 
Wharton*  Jii  its  present  form  the  work  presents  the  theoretical  as 
well  as  th^  practical  uhases  of  the  specific  questions  of  private  interna* 
tional  law.  Jt  is  (fivi^d  into  XIV  Chapters  which  cover  seriatum : 
the  Preliminary  Principliw  ;  Personal  Capacity  ;  Marriage  ;  Parental  Re- 
lations ;  Gi]|flird^Qship ;  Law  of  Things  ;  OUigations  and  Contracts ; 
Succession,  WilU  and  Administration  ;  Foreign  Judgments ;  Practice ; 
Bankruptcy  ;  Criminal  Jurisdiction  and  Extradition. 

A  recent  reviewer,  in  the  Harvard  Law  Review,  is  of  opinion  that  on 
several  questions  the  statements  of  law  as  given  in  the  Text  and  Notes  are 
faulty  and  inaccurate.  This  is,  perhaps,  going  too  far.  On  many  a  point 
of  Private  International  Law,  as  on  many  other  branches  of  Jurisprudence, 
there  is  and  shall  always  remain  a  difference  of  opinion.  Among  Jurists  a 
consensus  of  opinion  on  all  points  has  never  existed.  Dr.  Wharton  and  the 
zealous  editor  of  his  standard  work  have  their  own  independent  views,  and 
they  fully  knew  and  well-understood  what  they  have  written  or  said. 
Opinions  shall  always  differ.  It  is  no  wonder,  therefore,  if  a  critic,  not 
thinking  with  the  author  and  editor,  characterises  certain  propositions  as 
inaccurate.  We  have  no  hesitation  in  saying  that  the  work  is  one  of  the 
best,  if  not  the  best,  on  the  subject  it  embraces.  The  editor  has  done  his 
work  very  ably  and  conscientiously  and  well  deserves  to  be  congratulated 
w  his  invaluable  production. 
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May'6  Criminal.  Law.  Eciited  by  H^rry  Augustus 
Bigelow.  Published  by  Little,  Brown,  and  Company,  Boston. 
Third  Edition,  1905  ;  420  pp.  Three  Dollar.  -  •    •     -      •  / 

This  handy  volume  on  the  Law  of  Crimes  is  intended  liotli  for  the 
student  "and  profession.  It  contains  a  terse  and  liicid  exposition  of  the 
general  principles  of  (Viminal  Law  as  administered  in  the  United  States. 
A  (^haiTter  on  procedure  law  covers,  inter  atiuy  brief  statements"  of  the 
Rules  of  Evidence,  Joinder  of  Charges  and  Criminal  Pleading.  He 
rest  of  the  book  is  devoted  to  a  discussion  of  the  substantive  tVii|nnMl  Law, 
Barratry,  Champerty,  Maintenaace,  Eavesdropping,  Engrossing,;  Forestal- 
ling, Regrating,  Apostasy  and  Blasphemy  are  tiie  names  given  to  se^e  of 
the  ofEences.  Most  o£  these  are  not  treated  as  o.ffence»  in  I;idia,  though 
they  give  rise  to  civil  liabilities. 

Like  Wharton^s  all-containing  treatise  on  Criminal'  Law,  tki«  Itandk' 
book  does  not  pretend  to  ho  exhaustive;  but  it  is  not  a  mei'e  synopsffi. 
It  is  an  accurate  and  interesting  discussion,  more  suited  and  useful  to  ii 
student  than  to  a  practitioner.  Tlie  latter,  however,  would  find  it  suffici- 
ently minute  and  comprehensive  for  all  ordinary  i>ar|)oses. 


Law  of  the  Domestic  Relations.    By  Dr.  Jame^ 

Schouler.     Published  by  Little,  Brown,  and  Companv,  BoSton, 
1905.     460  pp.  Three  Dollars. 

This  is  a  well-written  elementary  treatise  on'  several  important 
branches  of  the  private  law.  AVe  are  told  that  "it  is  abridged  from  the 
author's  larger  work  on  this  subject."  We  have  not  had  tlie  i)leasure  of 
seeing  this  larger  work,  but  judging  it  from  its  abridgment  before  us  we 
can  confidently  say  that  it  must  be  a  work  of  great  merit.  . 

The  main  purpose  of  the  hand-book  is  to  supply  the  student  and  pro^ 
fessional  lawyer  alike  with  an  elementary  text-book  which  may  serve 
equally  for  study  and  practical  use.  The  arduous  duty  of  abridgment  has 
been  done  by  the  learned  author  himself.  After  giving  us  an  introductory 
description  of  the  nature  and  scojkj  of  the  subject,  Dr.  Soliouler  takes  us 
to  a  well-considered  discussion  of  the  happy  relation  of  **  Husband  and 
Wife."  The  natural  relation  of  "  Parent  and  VhM  "  i*  treated  next  in  all 
its  importiint  aspects.  Next  in  order  is  the.topic  of  "  Guardian  and  Ward." 
This  is  followed  by  an  able  but  brief  treatment  of  the  law  of  "  Infancy." 
Last  of  all  is  given  a  concise  but  clear  statement  of  the  rudimentary 
principles  governing  the  contractual  relation  of  "  Mastet  and  Servant." 

As  an  elementary  work,  the  book  is  unrivalled.  Its  style  is  homely 
and  attractive.  The  principles  are  stated  briefly  but  lucidly  and  accur- 
ately.   The  references  in  the  foot-notes  are  copious. 
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THE  BOORN  MURDER  CASE. 
By  Russell  W.  Taft. 

"  So  Justice,  while  h\iq  winks  at  crimes, 

Stumbles  on  itniocencc  sometimes/' 

— lindlhraa. 

In  September,  1819,  the  grand  jury  of  B?nninxton  County,  Vermont, 
indicted  Stephen  and  Jesse  Boom  for  the  murder  of  Russell  Cdvin, 
alleged  to  have  been  committed  on  the  tenth  day  of  May,  1812.  The 
Boorn  ho«fiehold,  consisting  of  Barney  Boorn  and  his  wife,  their  two  sons, 
Stephen  and  Jesse,  their  daughter,  Sally,  wife  of  Colvin,  and  her  twa 
children,  lived  near  the  Battenkill  River  in  Manchester,  Vermont.  Barney 
Boorn  and  his  wife  seem  to  have  stood  well  in  the  community,  but  the 
reputatiOTi  borne  by  their  sons  was  that  of  reckless  and  turbulent  spirits. 
Colvin,  their  son-in-law,  was  weak  in  intellect,  at  times  mentally  unbalanced,- 
and  would  periodically  absent  him-jclf  from  home,  giving  no  account  of 
himself  on  his  return. 

In  the  month  of  May,  1812,  while  his  wife  was  on  a  brief  visit  in  a 
iieighbourhig  town,  Colvin  suddenly  disappeared.  The  Boorns  reported  him 
to  have  gone  on  orie  of  his  periodical  trips.  He  did  not  return,  and  as  time 
went  on  public  curiosity  gave  rise  to  inquiry  ;  suspicions  of  foul  play,  based 
on  circumstances,  trivial  in  themselves,  but  pregnant  with  meaning  to  a 
credulous  rural  community,  agape  for  mysteries,  speedily  gained  grounds 
Near  the  time  of  tbe  ^li^ppearance  one  of  the  Boorn  brothers  had  stated 
that  Colvin  was  dead,  the  other  that  they  "  had  put  him  where  potatoes 
would  not  freeze  "  ;  the  hat  Colvin  wore  at  the  time  of  his  disappearance 

NoTB.— Upjn  this^euiAiUUe  casj  Wilkle  Cjllius  foumlcd  his  well-knowu  talo  "  The 
Dejkl  Alive," 
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was  found,  in  a  mouldy  and  dila})iditod  ct)ndition,  noar  the  i^oorn  place  ; 
Amos  Boorn,  an  uncle  of  the  brothers,  thrice  dreamed  that  Colvin  came  to 
his  bedside  and  told  him  that  he  luid  bli^'ii  murdered  and  buried  in  a  cellar 
hole  about  four  feet  sijuare,  over  which  a  house  had  once  stood,  and  used 
at  the  time  of  Colvin.V  disappearance  jvs  a  ])lace  for  burying  potatoe^s  ;  a 
barn  on  the  BoOrn.])hice  burned,  ti;i>in*jj  rise  to  the  suspicion  that  the  body 
Height  have  been  concftiled  btHxeath  it  ;^and  some  bones  were  dug  out-by  a 
dog  from  beneath  a  hollow  stump,  which,  upon  examination,  were  pro- 
nounced human.  "'''' 

This  was  the  last  straw.  Suspicion  became  a  certainty,  and,  as  Stephen 
Boorn  had  recently  removed*to  New^'ork  State,  Jesse  was  arrested  on 
complaint  of  Truman  Hill,  town  (IramL  Juror,  and  examined  before  Joel 
Pratt,  justice  of  the  p?:ice,  q]\  Tuosdiy,^  April  27,  1811>.  The  examination 
lasted  three  days.  A  large  knife;  a  |)lTiiknife,  and  a  button,  the  button  and 
large  knife  being  shown  to  have  been  C^olvin's,  were  found  in  the  old  cellar 
hole  and  produced,  and  the  bones  found  in  the  stump  were  pronounced  hy 
four  physicians  to  be  tliose  of  a  human  foot,  together  with  some,  toe  naife 
and  perhaps  a  thumb  nail.  However,  one  of  the  physicians,  on  later 
examining  a  skeleton  at  his  hom(^,  concluded  that  he  had  erred,  and  next 
day  retracted  his  statement.  '  His  bretln^en  were  dissatisfied  and  caused  a  leg 
that  had  been  amputated  and  buried  to  be  e^hltnt^d  and  brought  into  court, 
when,  upon  co^nparison,  it'was  api):irenl  that  the  bones  were  not  human. 

At  this,  public  sentiin3nt  against' jthe  ac^'Uicrl  abated,  .afnd  in  all  likeli- 
hood Jes$e  would  have  heeij  released  had  he -not,  tirged  thereto  by  his 
jailers, Lon  Saturday  night  confessed  that,  during  a  quarrel  that  arose  wWle 
tljcy  weredioeing  in  the  *'.Gla»ier"  lot,  his  brother  Stephen  struck  Golvm 
fvithaitlo^bor  sto^e  ;  that  Col  vin's-i^kuH  .was  fractured  and  that  hcy  Jesse", 
beliovijd  Oolvin  to  be  dead,  but  coiild  not  tell  what  became  of  the  body. 
Sitepheh  was  at  OJic^  arrested  at  Denmark,  Lnwis  County,  New  York,  and 
on  May  15  was  brought  to  Manchester,  where  both  brothers  were  promptly 
bound  over  to  await  the  a(*tion  of  .the  graml  jury.  •    . 

Upon  his  arrest  ;Stej)hen  stoutly  mxlntainetl  his  innocence,  even  wlieri 
confronted  by  his  brother,  but  after  both  had  been  indicted  so'rtiany  persons 
of  character  and  influence  told  them  that  the  case  against  them*  was  hope- 
less, and  urged  them  to  confess  that  St<^j)fet^n  made  the  followiilg'Hvi^itt^h 
confession  :  »•    :  ? 

"  May  the  iOth,  1812,  T,  about  0  or  10  oVlock,  went  down  to  David 
Glazier's  bridge  and  fished  down  below  Uncle  Nathaniel  Boorn's,  and  theft 
w(^ntup  across  their  fUllrtis,  where  l{ussell  and  Lewis  wc^fb,  being  the  nighest 
^vay,  and  sat  down  and  began  to  talk,  and  liu^ist^H'told  me  how  many  dollars 
benefit  he  had  been  to  father,"  and  1  told  him  he  was  a  damned  fool,  and  he 
was  mad  and  jumped-up,  and  we  sat  close  together,  and  T  told  him  to  sit 
down,  you  little  tory,  and  there  was  a  piece  of  beech  limb  about  two  fe^t 
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long,  and  he  catchod  it  up  and  it  struck  at  my  head  as  I  sat  down,  and  I 
junfjlc'd  up  and  it  struck  nio  on  one  sliouldcr,  and  I  catched  it  out  of  his  hand 
sirtd  ^Iruck  him  a  back-handed  blow,  I  being  on  the  north  side  of  him,  and 
fhbre  was  ii  knot  oh  it  about  one  inch  long.   As  I  struck  him  I  did  think  I  hit 
Win  on  the  back,  and  he  stooped  down,  and  that  knot  was  broken  off  sharp, 
airtd'ifliit'him  on  the  back  of  the  neck,  close  in  hishair,  audit  went  in  about 
d'lfdlf*  of  an  inch  on  that  great  cord,  and  he  fell  down,  and  then  I  told   the 
bdy  to-go  down  and  come  up  with  his  Uncle  John,  and  he  asked  me,  if  I  had 
killed  Russell,  and  I  told  him  no,  but  he  must  not  tell  that  we  struck  one 
another.     And  I  told  him  when  he  got  away  down  Russell  was  gone  away, 
^d  I  went  back  and  he  was  dead,  and  then  I  went  and  took  him  and  put 
hiuiin  the  corner  of  the  fence  by  the  cellar  hole,  and  put   briars  over  him 
aild  Went  home,  and  went  down  to  the  barn  and  got  some  boards,  and  when 
it  w^K  dark  I  went  down  and  took  a  hoc  and  boards  and  dug  a  grave  as  well 
H^'l  could,   and  took  out  of  his   pocket  a  little  barlow  knife,  with  about  a 
half  of  a  bliide,  and  cut  some  bushes  and  ])ut  on  his  face  and  the  boards, 
and  put  in  the  grave,  and  put  him  in  four  boards  on  the  bottom  and  on  the 
top,  and  <j*other  two  on  the  sides,  and  then  covered  him  up  and  went  home 
(trying  along,  but  I  wan't  afraid  as  I  know  on.  And  when  I  lived  at  Wm. 
Boorn's  I  planted  some  potatoes,  and  when  I  dug  them  I  went  there,  and 
^mething,  I  thought,  had  beenthere,  and  I  took  up  his  bones  and  put  them 
m  a  basket,  an d^  took  the  boards  and  put  on  the  potato  hole,  and   when .  it 
5tll^  night  took  the  basket  and  my  hoc?  and  went  down  and  pulled  a  plank 
mth^' stable  floor,  and  then  dug  a  hole,  and  then  covered  him   up,    went 
ia  the  house  and  told  them  I  had  done  with  the  basket,  and  took  back  the 
shovel,  and  covered  up  my  potatoes  that  evening,  and  then  when  I  lived 
under  the  west  mountain,  Lewis  came  and  told  me  that  father's  barn  was 
burnt  up   the   next   day,   or  the  next  day  but  one,  I  came  down  and  went 
to  the  barn,  and  there   were  a  few  bone^,  and  when  they  were  at   dinner 
,  1  told  them  I  did  not  want  my  dinner,  and  went  and  took  them,  and  there 
wore  only  a  few  of  the  biggest  of  the  bones,  and  throwed  them  in  the  river 
above  Wyman's,  and  then  went  back,  and  it  was  done  quick,  too,  and  then 
was  hungry  by  that  time,  and  then   went  home,  and  the   next   Sunday   I 
came  down  after  money  to  pay  the  boot  that  I  give  between  oxen,  and  went 
out  there  and  scraped  up  them  little  things   that   were   under   the   stump 
there,  and  told  them  I  was  going   out   fishing,  and  went,  and  there  was  a 
hole,  and  I  dropped  them  in   and   kicked   over   the   stuff,  and  that  is  the 
first   anybody   knew  it,  either  friends  or  foes,  even  my  wife.     All  these  I 
acknowledge  before  the  world.  Stephen  Boorn." 

The  trial  commenced  on  Tuesday,  October  27,  and  closed  the  following 
Saturday  night.  The  court  were  Dudley  Chase,  Chief  Judge,  uncle  to 
Salmon  P.  Chase,  later  Chief  Justice  of  the  United  States  Supreme  Court, 
and  Joel  Doolittle  and  William  Brayton,  Assistant  Judges,    Owing  to  lack 
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of  space  to  aecoinniodat(»  the  audieiico  the  trial  was  held  in  the  Congrega- 
tional Church.  The  ovidoncc,  aside  from  the  written  confession  of 
Stephen  and  the  testimony  of  Silas  Merrill  and  Lewis  Colvin,  was  mainly 
circumstantial.  Steidien's  writtcm  confession,  having  heen  excluded  when 
offered  hy  the  stute,  was  offered  hy  the  defence,  and  admitted.  Lewis 
Colvin,  son  of  Uussell,  whose  testimony  was  in  part  corroborated  by  that 
of  Thomas  Johnson,  testified  that  the  last  time  he  saw  his  father  was 
during  a  quarrel  with  Stephen,  in  the  course  of  which  Stephen  knocked  his 
father  down  with  a  club.  The  witness,  being  frightened,  then  ran  away 
to  the  house  antl  was  later  threatened  with  being  killed  by  Stephen  if  he 
said  anything  about  striking.  Silas  Merrill,  the  principal  witness  before 
the  grand  jury  was  a  fellow-[)risoner,  charged  with  forgery,  and  it 
appears  that  after  giving  his  testimony  l)efore  the  grand  jury  Merrill's 
chains  were  taken  off  and  he  was  permitted  to  go  about  the  streets, 
whereas,  previously  he  had  been  in  chains  and  in  close  confinement  His 
testimony  was  as  follows :  '"  Manchester,  Aug.  27,  1819. 

"  In  June  last,  Jesse's  father  came  to  the  prison  and  spoke  to  Jesse. 
After  the  old  man  went  away  Jesse  appeared  much  afflicted.  We  went 
to  bed  and  to  sleep.  Jesse  waked  up  and  shook  me  and  wanted  that  I 
should  wake  up.  He  was  frightened  about  something  that  hai  come  into 
the  window  and  was  on  the  bed  behind  him.  Ho  stated  that  he  wanted 
to  tell  me  something.  We  got  up,  and  he  went  on  to  tell  me.  He 
said  it  was  true  that  he  was  up  in  the  lot  together  with  Stephen  and 
Russell  Colvin  and  his  son,  picking  up  stones,  as  Mr.  Johnson  testified. 
That  Stephen  struck  Colvin  with  a  club  and  brought  him  to  the  ground. 
That  Colvin's  boy  ran,  that  Colvin  got  up  and  Stephen  gave  him  a  second 
blow  above  his  car  and  broke  his  skull.  That  the  blood  gushed  out ;  that 
his  father  came  up  and  asked  if  he  was  dead.  They  told  him  no  ;  ho  then 
went  off.  Soon  after  he  caine  again  and  asked  if  he  was  dead.  They 
told  him  no  ;  he  then  went  off.  Soon  after  the  old  man  came  the  third 
time  and  asked  if  lie  was  de:iJ  ;  tiiey  told  him  no  ;  the  old  man  said,  damn 
him.  Then  he  (J(^^<l^)  took  liiin  by  tlie  legs,  Stephen  by  the  shoulders, 
and  the  old  man  round  tlie  body,  and  carried  him  to  the  old  cellar,  where 
the  old  man  cut  his  throat  with  a  small  penknife  of  Stephen's.  That  they 
buried  him  in  the  cellar  b(»t\veen  daylight  and  dark  ;  that  he  stood  out  one 
side  and  kept  watch.  That  a  jack-knifo  was  found  which  he  knew  was 
Russell's  that  he  had  often  borrowed  it  to  cut  fishpoles.  Two  or  three  days 
after  Stephen  hud  Colvin's  shoes  on.  Tiiat  he  (Jesse)  spoke  to  Stephen 
and  told  him  that  Sal,  would  know  the  shoes  ;  that  ho  saw  no  more  of 
them.  That  the  old  man  gave  Stephen  one  hundred  dollars,  and  Stephen 
promised  twenty-five  of  it  to  him.  After  Jesse  was  put  into  another 
room,  when  we  were  permitted  to  see  each  other,  Jesse  told  me  that  he  had 
informed  Stephen  of  his  having   told   mc  the  whole  affair.     Stephen  then 
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came  into  the  room.  I  asked  him  if  he  did  take  the  life  of  Colvin, 
He  said  he  did  not  take  the  main  life  of  Colvin.  He  said  no  more  at  that 
time.  A  week  or  ten  days  after,  Stephen  and  I  went  up  into  the  court-room 
together,  Stephen  then  said  he  had  agreed  with  Jesse  to  take  the  whole 
business  upon  himself,  and  had  made  a  confession  which  would  only  make 
manslaughter  of  it.  I  told  him  what  Jesf^e  had  confessed,  and  he  said  it  was 
tme.  Jesse  told  me  that  in  Fehruary,  eighteen  montlis  or  more  after  the 
body  of  Colvin  was  buried,  there  came  a  thaw.  That  he  and  Stephen  took 
up  the  body,  secured  the  bones  and  remains  in  a  basket  and  pulled  up  a 
plank  in  a  place  where  they  ke[)t  sheep,  and  j)ut  the  bones  under  the  floor. 
That  the  next  spring  the  barn  was  burnt.  That  they  took  the  bones  and 
pounded  them  up  and  i)ut  them  into  a  deep  hole  in  the  river.  That  the 
skull  bone  burnt  so  that  it  crumbled  to  pieces  ;  that  his  father  scratched  up 
some  pieces  and  put  them  into  a  hollow  birch  stump  near  the  road." 

The  evidence  in  behalf  of  the  respondents  was  confined  mainly  to 
an  effort  to  weaken  the  effect  of  the  confessions  by  showing  the  strong 
outside  influence  that  was  brought  to  bear  on  the  brothers  previous  to,  and 
at  the  time  of  their  making,  the  confessions.  The  judge  charged,  in 
reference  to  the  confessions,  that  no  weight  should  be  attached  to  a  confes- 
sion incited  by  hope  or  fear,  leaving  it  for  the  jury  to  determine  whether 
the  confessions  in  the  present  instance  were  so  influenced. 

After  an  hour's  deliberation  a  verdict  of  guilty  of  murder  in  the  first 
degree  was  found  against  each  brother.  The  result  was  eminently  satisfac- 
tory to  the  spectators.  Upon  being  asked  if  they  had  anything  to  say  why 
sentence  of  death  should  not  be  pronounced  against  them,  both  brothers  in 
the  strongest  terms  protested  their  innocence.  They  w  ere  sentenced  to  be 
executed  on  the  twenty-eighth  day  of  January,  1820. 

Petitions  were  at  once  made  to  the  Vermont  legislature,  then  in  session, 
for  a  commutation  of  the  sentences  to  imprisonment  for  life.  The  petition 
of  Jesse  was  granted  by  a  vote  of  104  to  31,  but  that  of  Stephen  was  denied 
by  a  vote  of  97  to  42.  Jesse  was  quite  elated  at  the  news  and  Ste[)hen 
correspondingly  depressed.  The  latter  gave  up  all  ho])e,  but  a  new  idea 
occurred  to  him.  He  suggested  to  his  counsel  that  an  advertisement  for 
Colvin  be  inserted  in  the  paj)ers.  This  was  a  desperate  chance,  for,  even 
were  Colvin  alive,  the  limited  circulation  of  the  papers  and  the  slowness  of 
the  mails  would  militate  greatly  against  any  news  being  received  before 
the  execution,  then  less  than  two  months  away.  Nevertheless  the  follow- 
ing notice  was  published  in  the  Rutland,  Vermont,  Herald: 

'^Murder." 
"Printers  of  newspapers  throughout  the  United  States  are  desired    to 
publish  that  Stephen  Boom,  of  Manchester  in  Vermont,  is  sentenced  to  bo 
executed  for  the  murder  of  Russell  Colvin,  who  has  been  absent  about  seven 
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years.  Any  person  who  can  give  information  of  said  Colvin  may  sfive 
the  life  of  the  innocent  by  making  immediate  communication.  Colvin  is 
about  five  feet  five  inches  iiigh,  light  complexion,  light  coloured  hair,  blue 
eyes,  about  forty  years  of  age. 

Manchester,  Vermont,  Nov.  26. 1819.". 

The  same  issue  contained  an  editorial,  ridiculing  the  scheme  and 
insisting  that  there  was  no  possible  doubt  that  Colvin  had  been  murdered. 
The  notice  was  copied  into  the  New  York  Kveninff  Post  of  the  29th  aftd 
happened  to  be  read  aloud  in  one  of  the  New  York  hotels.  Fate  decreed  that 
two  bystanders  should  hear  it  read,  one  of  whom  named  Whelpley,  former 
resident  of  Manchester,  related  many  anecdotes  concerning  Cohin  and  his 
peculiarities.  The  other,  Mr.  Tabor  Chadwick,  of  Shrewsbury,  N.J.,  pon- 
dering over  the  matter,  concluded  that  C^olvin  was  then  in  the  employ  of  his 
brother-in-law%  William  Polhemus,  of  Dover,  N.J.,  as  a  farm-hand.  Mr. 
Chadwick,  on  his  return  home,  wrote  the  following  letter  to  the  editor  of 
the  Evening  Post^  who  printed  it,  and  another  to  the  post-master  ^t 
Manchester.     No  notice  was  taken  of  the  latter.  •    ,    .      , 

Shrew^sbury,  Monmouth,  N.J.,     December  6. 
"To  the  Editor  of  the  New  York  Evening  Post: 

"Sir: — Having  read  in  your  paper  of  November  29th  Jast  of  tl^e 
conviction  and  sentence  of  Stephen  and  Jesse  Boorn,  pf  Maj^chestor, 
Vt.,  charged  with  the  murder  of  Russell  Colvin,  and  from  facts  which 
have  fallen  within  my  own  knowledge,  and  not  knowing  what  facts  p^y 
have  been  disclosed  on  the  trial,  and  wishing  to  serve  the  cause  of  huma- 
nity, I  would  state  as  follows,  which  may  be  relied  on  :  Some  years  pa  ft 
(I  think  between  five  and  ten)  a  stranger  made  his  appearance  in  this 
county,  and  upon  being  inquired  of,  said  his  name  was  Bussell  Colvin — that 
he  came  from  Manchester,  Vt.  He  api)eared  to  be  in  a  state  of  mental 
derangement,  but  at  times  gave  considerable  account  of  himself,  his 
connections,  acquaintances,  etc.  He  mentions  the  names  of  Clarissa,  liufus, 
etc.  Among  his  relatives  he  has  mentioned  the  Boorns  above,  Jesse^  as 
Judge  (I  think),  etc.  He  is  a  man  of  rather  small  stature,  round  forehead, 
speaks  very  fast,  and  has  two  scars  on  his  head,  and  appears  to. be  between 
thirty  and  forty  years  of  age.  There  is  no  doubt  but  that  he  .came  from 
Vermont  from  the  mention  he  has  made  of  a  number  of  places  and  persons 
there,  and  probably  is  the  person  supposed  to  have  been  murdered.  He 
is  now  living  here,  but  so  completely  insane  as  not  to  be  able  to  give  a 
satisfactory  account  of  himself,  but  the  connections  of  Russell  ( 'olvin  might 
know  by  seeing  him.  If  you  think  proper  to  give  this  a  place  in  your 
columns,  it  may  possibly  lead  to  a  discovery  that  may  save  the  lives  of 
innocent  men.  If  so  you  will  have  the  pleasure,  as  well  rfs  myself,  of 
having  served  the  cause  of  humanity.     If  you   give   this   an  insertion   in 
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yotSr  paper,  pray  be  sd'good  as  toTequest  the  different:  papers  in  New  York 
and  Vermont  to  give  it  a  place  in  theit-A/ 

"I  am  sir,  with  sentiments  of  regard, 
^•""     i«^    "    :*i   -•»•-..)        Yours,  etc.,       ..' '    • 

^•»^-'  -I'  Tabor  Chadwick." 

Mr.  Whelpley,  however,  toolv  the  matter  up  and  visited  Dover,  where 
Mr.  Polhemus  took  him  to  the  field  where*  his  man  was  at  work.  Whelpley 
said  nbthhig  at  first  and  Colvin,  for  it  was  he,  merely  looked  at  him  sharply 
and  turned  to  his  work  again.  Tlien  Whelpley  called  him  by  name.  Colvin 
Paid  that  was  not  his  name.;  that  it  had  been  but  that  he  had  changed  it. 
Further  conversation  demonstrates!  that  there  could  be  no  mistake  in  identity, 
but  Colvin  refused  absolutely  to  return  to  Manchester.  Stratagems  w^re 
employed  and  he  was  gotten,  upon  one  pretext  or  another,  as  far  as  Troy, 
being  prevailed  upon  without  further  difficulty  to  proceed  thence  to  Vermont. 

County  court  was  in  session  at  Bennington  on  December  22,  when 
someone  entered  the  room  and  said  that  Colvin  had  come.  Court  broke  up 
in  confusion.  Judges,  officers,  attorneys,  litigants,  and  spectators  alike, 
rushed  out  through  the  windows  and  doors  to  see  the  man  whom  all  sup- 
posed to  have  been  murdered.  His  recognition  was  imihediate.' Manches- 
ter was  r^^ached  at  sunset  of  Ih^  same  day,  and,  a  courier  having  gone  on 
in  advance,  the  entire  pbpulat'ibn  of  the  community  were.gathered  at  Capfain 
Black's  tavern.  When  the  stage  galloped  up  a  scene  of  wildest  excitement 
ensued.  Cannon  were  fijed,  and  Stephen  was  brought  from  his  cell  to  fire 
the  .first  shot,  Jesse  having  been  already  taken  to  the  State  prison  at 
Winsor,  Vt.,  to  begin  his  sentence. 

Upon  meeting  Stephen  and  seeing  the  fetters  upon  his  limbs  Colvin 
asked,  "What  is  that  for?  "  Stephen  replied,  "  Because  they  say  I  mur- 
dered you!"  Colvin  answered,  "You  never  hurt  me  ;  Jesse  struck  mo  with. 
a  briar  once  but  it  did  not  hurt  much."  At  the  instance  of  the  court  (Jolvin 
was  questioned  most  thoroughly  to  test  his  identity  and  his  answers  showed 
a  knowledge  of  trivial  aflEairs  that  no  impostor  could  have  acquired.  For 
instance,  being  asked  who  built  the  tavern  in  which  he  was  then  sitting, 
he  replied,'  "Captain  Munson,  and  it  is  all  of  the  best  oak  timber,  too." 
which,  upon  inquiry,  was  found  to  be  true. 

The  writer  is  not  informed  as  to  the  fact,  but  avers  upon  his  suspicion 
and  belief  thkt  after  Colvin's  return  a  surprising  number  of  people  were 
found,  who  though  they  had  sedulously  refrained  from  letting  it  l)e  known, 
yet  believed  all  thertin»e  that  the  brothers  were  innocent. 

•:  -Colvin's  mental  derangpment  was  obviously  greater  than  at  the  time  of 
his  disappearance.     He  insisted  tlmt  he  owned  the  farm  of  his  employer.- 
With   ^lis9    wife   he    declined   i^  have   anything  to  do,  merely  remarking, 
"  that  is  all  over  with,"  though  of  his  children  he  appeared  somewhat  fond. 
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^ter  a  short  timo  Colvin  expressed  a  wish  to  he  taken  back  to  Now  Jersey, 
which  was  accordingly  done,  on  December  29,  and  he  died  there  a  few 
years  subsequently, 

A  new  trial  was  petitioned  for  in  each  case,  upon  the  ground  of 
newly-discovered  evidence,  and  upon  the  petitions  being  granted  a  nol  pros 
was  immediately  entered  in  each  case.  Thus  ended  one  of  the  most 
remarkable  trials  in  the  annals  of  criminal  jurisprudence. 

It  is  worthy  of  note  that  no  corpus  delicti  was  proven.  Another  error 
upon  the  trial  seems  to  have  been  the  admission  of  the  confessions.  There 
can  be  no  question  of  the  innocence  of  the  resi)ondents.  Stephen  was  the 
first  one  to  suggest,  when  every  other  hope  had  failed,  that  (>olvin  be 
advertised  for.  The  confessions,  if,  indeed,  Jesse  ever  made  such  a  one  as 
was  testified  to  by  Merrill,  were  probably  framed  for  the  puriM)se  of  mak-^ 
ing  the  crime  manslaughter  or  justifiable  homicide.  The  following  extracts 
from  a  letter  of  one  of  the  examining  magistrates  may  serve  to  shed  some 
light  on  the  matter  : 

'•Much  was  said  to  Jesso,  to  get  the  facts  from  him  ;  he  was  told  that 
if  he  should  confess  the  facts  it  would  probably  be  the  means  of  clearing 
him.  Jesse  at  length  confessed  that  Stephen  told  him  that  he  (Stephen) 
gave  Russell  a  blow  and  laid  him  aside  where  no  one  would  find  him* 
ypon  this  we  sent  for  Stephen,  who  was  brought  here.  Jesse  now  said 
that  his  former  confession  was  not  true  ;  but  nothing  could  now  convince 
the  people  that  Colvin  was  not  murdered.  During  their  commitment  much 
exertion  was  made  to  get  a  confession  from  them.  Stephen  wrote  a 
statement  of  what  he  said  were  facts,  in  which  he  acknowledged  he  killed 
Colvin,  deposited  him  in  the  place  where  the  knife  and  button  were  found, 
and  that  he  took  the  bones  from  that  place  and  put  thorn  under  his  father's 
barn,  which  was  soon  after  burnt,  and  the  body  principally  consumed.  It 
appeared  in  evidence  that  several  had  promised  to  sign  for  their  pardon  if 
they  would  confess,  at  the  same  time  telling  them  that  there  was  no  doubt 
they  would  be  convicted  ui)on  the  testimony  that  was  then  against  them.  A 
person  in  jail  with  them  for  perjury  testified  to  a  full  confession  of  tho 
murder  made  to  him  by  Stephen  and  Jesse  ;  and  it  was  so  artfully  framed, 
so  corroborated  by  other  facts,  that  it  had  great  weight  with  the  court  and 
jury,  though  it  appears  now  to  liave  been  wholly  false.  But  he  has  his  end 
answered  ;  he  ha^  got  bail  by  the  means,  and  gone  oflE." 

Burlington,  Vt.,  November,  1905. — The  Greeii  Bag. 


THE  PARIS  BAR  AND  THEIR  RIGHT  TO  FEES. 
The  Paris  barristers  are  in  arms  against  the   decision   of   the   Civil 
Tribunal  in  the  case  of  Me.  Bonzon,  which   declares  that  counsel   have   no 
right  enforceable  by  legal  process  to  their  fees.     The  question  of  fees  has 
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always  been  a  delicate  one  in  the  higher  branch  of  the  legal  profession 
all  through  its  history.  This  is  not  the  first  time  that  it  has  caused 
trouble  in  Paris.  As  far  back  as  1274  Philip  the  Bold  found  it  necessary 
to  publish  a.rpyftl  ordinance  declaring  that  the  honorarium  was  to  be  re- 
gulated by  a. regard  to  the  importance  of  the  case,  and  the  ability  of  the 
advocate,  but  in  no  case  was  it  to  exceed  thirty  livres.  "  And  they  ought 
to  be  paid,"  he  says,  "  according  to  their  quality,  and  according  as  the 
quarrel  is  great  or  small ;  for  it  is  not  reasonable  that  an  advocate  who 
goes  with  one  horse  should  have  as  much  as  one  who  goes  with  two,  or 
three,  or  more."  If  the  advocate  and  his  client  could  not  agree  upon 
the  amount,  the  judge  who  tried  the  cause  was  to  determine  it,  with  duo 
regard  to  equity.  This  decree  seems  to  have  settled  matters  for  some 
three  hundred  Tears  and  more,  when,  in  consequence  of  some  question 
yrhich  had  arisen,  Henry  III.  issued  an  ordinance  in  1579,  known  as  the 
Ordonnance  de  Blois^  which  enjoined  advocates  to  put  their  names  to  all 
the  papers  which  they  drew  up  in  a  cause,  and  to  subscribe  the  amount 
of  fees  they  had  received,  in  order  that  they  might  be  taxed,  if  deemed 
exorbitant.  In  the  same  year — though  whether  before  or  after  the  pro- 
mulgation of  this  ordinance  is  not  clear — Bouchel,  a  contemporary  advocate 
iind  legal  essayist,  mentions  that  he  hapi)ened  to  be  present  at  the  hearing 
of  a  cause  when  the  following  little  bout  between  opposing  counsel  took 
place  :  Mo.  Claude  Mangot,  resenting  an  interruption  by  Me.  Pierre 
Versoris,  said  to  him,  sharply,  "  Maitre  Versoris,  you  have  no  need  to  in- 
terrupt me.  You  have  said  enough  j^ourgagner  votre  avoine.'^  Versoris  was 
deeply  offended,  and  demanded  an  apology.  At  the  end  of  the  case,  after 
having  given  judgment,  the  President  of  the  Court  addressed  Me.  Mangot 
saying  "  La  cour  rna  donne  charge  de  vous  dire  que  ce  qui  se  donne  aux 
avocats  pour  leur  labeur  ne  se  donne  jwinf  pour  forme  d^avoine  mais  vest  un 
lionoraireJ^ 

In  the  reign  of  Henry  Quatre,  on  May  14,  1G02,  an  attempt  was  made 
to  enforce  the  BJois  ordinance,  and  Parliament  decreed  that  counsel  should 
note  on  their  papers  the  amount  of  the  fees  they  received  and  give  a  formal 
receipt  for  them.  This  was  resolutely  resisted  by  the  Parisian  Bar,  and 
they  declared  that  they  would  rather  throw  up  their  practice  than  condes- 
cend to  sign  receipts  for  their  fees,  which  would  give  the  profession  the 
character  of  a  servile  calling.  An  order  was  then  made  that  all  who  re- 
fused to  comply  should  give  public  notice  of  their  intention  and  should 
thereafter  be  incapable  of  practising  as  advocates.  The  morning  after  the 
publication  of  this  decreee  all  the  advocates  assembled  in  the  Chambre  des 
Consultations.  They  then  [proceeded  in  a  body,  walking  two  by  two 
to  the  number  of  307,  to  the  Registry,  where  they  deposited  their  ch- 
aperons^ and  formally  declared  their  intention  to  abstain  in  future  from  the 
practice    oftheir  profession.     As  to  what  followed  upon   this  action  there 
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are  two  accounts.  Fonrnel  says  that  the  King,  who  happened  at  the  time  to 
be  in  Poitiers,  was  struck  with  admiration  at  the  noble  firmness  of  the  ad- 
vocates, and  hastened  to  re-establish  them  in  their  functions  by  letters  pat- 
ent, ordering  them  to  resume  the  practice  of  their  profession  under  the  con- 
ditions previously  obtaining,  thus  annulling  the  decree  of  Parliament,  and 
giving  the  victory  to  the  advocates.  De  Thou,  however,  says  that  the  King 
sent  a  message  post  haste,  confirming  the  order  of  the  Parliament,  and  en- 
joining the  advocates  on  their  allegiance  to  obey  it.  Those  who  had  strips 
ped  off  their  gowns  were,  at  the  same  time,  commanded  to  resume  their 
profession.  The  refractory  advocates  did  not  dare  to  disobey  the  royal 
mandate  and  returned  to  their  duties,  and  thus  the  tumult  was  appeased. 
The  decree,  however,  De  Thou  adds,  soon  afterwards  fell  into  desuetude. 
And  there  the  mattcT  appears  to  have  rested  till  the  present  time. 

The  theory  on  the  subject  that  has  always  pre\'ailed  at  the  English  Bar 
is  thus  stated  by  Sir  John  Davys  in  the  Preface  to  his  Reports  :  "  For  the 
fees  or  rewards  which  they  receive  are  not  of  the  nature  of  wages,  or  pay, 
or  that  which  we  call  salary  or  hire,  which  are,  indeed,  duties  certaiin,  and 
grow  due  by  contract  for  labour  or  service,  but  that  which  is  given  to  a 
learned  counsellor  is  called  honorarium  and  not  merces,  being  a  gift  which 
giveth  honour  as  well  to  the  taker  as  to  the  giver  ;  neither  is  it  certain  or 
contracted  for,  for  no  price  or  rate  can  be  set  upon  counsel,  which  is 
unvaluable  and  inestimable,  so  as  it  is  more  or  less  according,  to  circum- 
stances, namely,  the  ability  of  the  client,  the  worthiness  of  the  counsellor, 
the  weightyness  of  the  cause,  and  the  custom  of  the  country.  Briefly,  it  is  a 
gift  of  such  a  nature,  and  given  and  taken  upon  such  terms,  as  albeit  the  able 
client  may  not  neglect  to  give  it,  without  note  of  ingratitude  (for  it  is  but 
a  gratuity  or  token  of  thankfulness),  yet  the  worthy  counsellor  may  not  de- 
mand it,  without  doing  wrong  to  his  reputation  ;  according  unto  that  moral 
rule,  "  Mitlta  honest e  accipi  jHhssitiit  quae  tamen  honeste  peti  non  possunt"  In 
England  the  rule  has  always  been  that  wliicTi  is  here  laid  down  by  Sir  John 
Davys.  A  barrister  has  no  legal  right  to  a  fee.  He  cannot  sue  for  it  in 
a  (Wrt  of  Law,  and,  as  a  consequence  of  this,  he  is  not  liable  to  an  action 
if  through  negligence  or  ignorance,  he  injures  the  interests  of  his  client. 
And,  now  that  it  has  been  authoritatively  laid  down  that  the  French  bar- 
rister is  in  the  same  position  as  his  English  brother  in  regard  to  his  legal" 
right  to  fees,  the  only  difference  between  them  seems  to  be  that,  while 
the  English  Bar  would  strongly  o[)pose  any  proposal  to  give  them  the  right 
to  sue  for  their  fees,  the  French  Bar  is  indignant  that  such  a  right  is  refus- 
ed to  them. —  ^Jhe  Canadian  Law  Review, 


PREVENTION  OF  CRIME. 

Coporal  punishment  is  said  to  be  dying  out  in  England,  statistics 
showing  that  in  their  convict  prisons  only   eight   prisoners   were   flogged 
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d^Ing[  the ajK^ajr,  as  compared  with  eighty-two  in  1880-81.  The  cat,  also, 
^QiaH -tpldyvls  giVl«g>nlac&  to.the  n)iW(H:  instrument  of  punishment,  to  wit, 
tbo-^bir-db;.  J  Whil^  this  is  taking  place  in  conservative  England  we  have 
SDraji  s«g^©sti»n3  from  progressive  Western  America,  one  of  which,  whether 
ornot  it  iadicatc^aoH^turn  to  ^barbarism,  or  is  an  evidence  of  advanced 
einrilisation, 'HdaHcertaihly  the  dharm  of  novelty. 

'jvr  .^ATMLinne^taU' grand  jury  recently  made  a  report  recommending  some 
csbimges  in  the.  criminal  law,  which  in  the  o])inion  of  the  jurors  would  tend 
greatly  to^xlecrease  the  possibilit}-^  of  criihe.  One  of  these  was  that  in  the 
cafee  of  criminals  convicted  for  a  third  time  they  should  be  subjected  to 
iitiprisinAient  for  Hfe«  The  other  was  that  in  cases  of  criminal  assaults 
wpcsi  w-omiHi  it  should  be  made- impossible  for  the  offender  to  commit  the 
crime  a  second  time.  There  is  much  sound  common  sense  in  the  reasons 
given  by  the  grand  jury  in  support  of  these  proposals  in  view  of  the  axiom 
that  puiiishment  should  be  preventive  rather  than  punitive.  The  reasons 
sfated'by  the  grand  jury  were  as  follows  :  "  We  have  been  impressed  with 
the  fact  that  nearly  all  the  crimen  brought  to  our  attention,  especially  those 
of  violence,  hive  b33:i  C3:n;nitte;l  by  habitual  criminals  ;  and  we  have  b^on 
especially  impressed  and  alarmed  by  the  number  of  crimes  of  violence 
f^ain5^  xeiti]iiy%Tf^stity.  We  believe  that  the  attention  of  the  community 
shoulS  be  dire&d  te  the  existence  and  growth  of  a  criminal  class,  and  that 
godrety  sh'o\il8*fecogniKe'the  criminal  folly  of  permitting  the  members  of  the 
crhrfilial  cla'^s'to  be  at  large'  and  preying  upon  society.  And  we  believe  that 
socfety' should^ recogni:^.e  the  fact  that  any  adult  guilt}-  of  the  crime  of  rape 
Ts  deierHng^  of  absbtiiteTy  n)  consideration,  and  should  not  be  permitted  to 
^'eitoin'ca]nhle  of  cofniriitfing  that  criin:^.  .  .  We  are  aware  thiit  these 
re^rtmnieivLltioTi^  are  radic.il,  but  we  believe  that  the  measures  proposed  are 
both  just  and  humane,  from  the  point  of  view  of  the  interests  of  society  ; 
aji'a  we -fifrther  believe  that  such  measures  would  result  in  lessening  crime 
ill  tn^  State  of  Minnesota,  more  than  any  other  ]mnitive  measures  which 
could  be  devised,  and  would  iinmediately  rid  this  State  of  a  large  proportion 
of' the  habitual  criminal  class." — The  Canadian  Law  Journal, 


'■o  -    •       .  AGE  LIMIT  FOR  JUDGES. 

,  Our  intere<itingconte^inporary,  the  American  Law  Xofes,  says  Canadians 
defiibt  seem  to  believe  (notwithstanding  Dr.  Osier's  chloroform  theories) 
that;  1^:  man  has  outlived,  ;  his  usefulness  to  society  by  the  time  he 
has.|itt*miedi  the  age  of  50,-()(>  oi*  even  70  years  ;  in  proof  of  which  statement 
tbe.W^iter/cites  the  ca^e  of  Hon.  Mr.  Justice  Maelennan  recently  appointed 
to.Ae  Supreme  ( -ourt.^  He  was  called  to  the  Bar  when  twenty-four  years 
oi-age;  weiit  upan  the  Bench  at  fifty-five  and  at  the  age  of  of  seventy-two 
wn^iproitioted  to  l^he  highest  Bench  in  his  country.  The  writer  takes 
occasion  to^express  regret  that  a.s  to  the  Bench  in  the  United  States  it  has 
been  thought  n^tiossary  to  write  into  their  law  an  arbitrary  age  limit  for  the 
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performance  of  judicial  duties  ;  and  claims  that  the  fact  of  a  man  having 
"  reached  the  age  of  say  seventy  years  is  by  no  means  prima  facie  evidence 
of  his  incapacity  for  a  judicial  office.  If  anything,  such  fact  is  evidence  to 
the  contrary,  and  particularly  when  a  score  of  more  of  those  years  have 
actually  been  passed  upon  the  Bench  and  in  the  acquisition  of  judicial 
training  and  experience.  "  The  idea  which  became  fashionable  some  years 
ago  as  to  the  necessity  of  youthful  vigour,  as  opposed  to  experience,  has,  we 
are  glad  to  say,  been  dying  out.  Speaking  generally,  training  and  experience 
are  much  more  valuable  commodities  than  energy  or  book  learning.  When 
clients  find  themselves  in  a  tight  place,  or  a  tangled  question  has  to  be 
solved  or  adjudicated  upon,  the  man  who  has  travelled  that  road  before  is 
certainly  the  most  useful  man  to  have  ;  and  long-headed  business  men 
know  it. —  lite  Canada  Law  Journal. 


THE  RELATION  OF  PUBLIC  OPINION  TO  LAW. 

AN  ADDRESS  DELIVERED  BY  ISAAC   N.    PHILLIPS    AT    LINCOLN,    ILL,,  NoV.    9, 

1905,  ON  THE  OCCASION  OF  THE  DEDICATION  OF  THE  LOGAK 

COUNTY  COURT  HOUSE. 

Felloic-citizens  of  Logan  County  : 

We  perform  here  to-day  an  act  of  the  highest  civilization.  Such  » 
structure  as  this  beautiful  court  house  would  hardly  have  been  built  by  any 
but  a  free,  enlightened  and  progressive  people,  and  only  such  a  |)eople  would 
think  the  formal  dedication  of  such  a  structure  an  occasion  worthy  to  be 
marked  by  a  public  ceremony.  Monarchs  have  often  built  finer  buildings 
than  this,  but  they  did  not  have  to  pay  for  them  themselves.  You,  fellow- 
citizens  of  Logan  county,  have  built  this  court  house,  and  it  is  yours.  You 
will  pay  for  it  yourselves,  and  I  congratulate  you  not  only  on  the'prosperity 
that  enables  you  to  assume  this  burden  with  perfect  ease,  but  also  on  the 
enlightened  policy  whicli  has  led  you  to  turn  a  deaf  ear  to  all  niggardly 
counsels,  and  erect  here  a  building  that  will  stand  for  at  least  two  hundred 
years,  to  testify  to  your  prosperity,  your  public  spirit  and  your  wisdom. 

This  court  house,  as  I  have  said,  belongs  in  a  special  sense  to  the  people 
of  Logan  county,  but  it  is  not  entirely  yours.  In  a  wider  and  more  general 
sense,  it  belongs  to  every  man,  woman  and  child  in  the  broad  State  of 
Illinois.  It  belongs,  indeed,  to  every  person  of  whatever  race,  nationality, 
colour  or  creed,  that  may  come  under  the  j)ower  and  jurisdiction  of  the 
system  of  law  which  is  to  be  here  administered  and  enforced.  A  wanderer 
from  Patagonia  or  Hindostan  would  find  here  the  ample  and  sure  pro- 
tection of  all  his  rights,  to  the  same  extent  as  would  the  wealthiest  citizen 
of  your  county.  This  structure  is  in  fact  a  temple  erected  by  you  to  that 
spirit  of  eternal  justice  and  liberty,  which  has  its  best  habitation  in  the 
heart  and  brain  of  the  great  Anglo-Saxon  and  Teutonic  peoples,  that  have 
here  commingled  in  a  common  citizenship — a  spirit  which  has  proven  itself 
the  most  secure  protection  of  the  sacred   rights  of  mankind. 
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What  does  the  dedication  of  a  court  house  mean  in  our  day  and  age  ? 
Let  mo  say,  first,  it  means  far  more  now  than  it  would  have  meant  in  a 
former  and  ruder  period  of  civilization.  It  means  a  different  thing  hero 
from  what  it  would  mean  in  a  government  absolute  in  form,  if  there  now 
be  any  such.  If  I  mistake  not,  one  reason  of  our  assembling  to-day  is  that 
we  may  renew  the  attestation  of  our  faith  in  the  beneficence  of  that  splen- 
did system  of  law  and  order,  which  has  long  been  at  once  the  protection, 
the  pride  and  the  boast  of  English-speaking  peoples.  In  the  ceremonies  of 
this  dedication  we  pay  an  implied,  if  not  an  express,  homage  to  that  great 
body  of  usages,  precedents  and  statutes,  w^orked  out  through  the  agonies  of 
a  long  and  bitter  racial  experience,  which,  since  the  days  of  Magna  Charta, 
have  been  known  to  lawyers  under  that  most  comprehensive  and  significant 
of  legal  terms — The  Law  of  the  Land.  The  words,  jyer  legem  terrae — by  the 
few  of  the  land— first  used  in  the  gre^t  charter  of  English  liberty — have, 
under  repeated  interpretations  of  the  courts,  at  length  Ix^come  transformed 
in  our  law  into  that  most  salutary  rule — absolutely  fundamental  under  our 
system,  which  guarantees  that  all  men,  whatever  may  bo  thir  several  cal- 
lings, and  however  humble  may  be  their  several  st'itions  in  life,  shall  be 
entitled  to  have  all  their  rights,  whether  person  or  property,  determined 
by  one  and  the  same  unbending  rule  of  public  law.  That  rule,  fellow- 
^^itizens,  is  the  foundation  stone  of  the  structure  of  civil  liberty.  A  people 
whose  laws  do  liot  operate  ui)on  all  equally  can  never  be  completely  free. 
A  people  whose   laws  operate  equally  upon  all  can  never  quite  be  slaves. 

Tlie  right  of  the  humblest  citizen  to  l>e  judged  only  by  the  general  law 
of  the  land,  first  invoked  against  the  wanton  rapacity  of  the  Plantagenet 
kings,  stands  to-day  as  the  shield  of  the  citizen  agaii>st  arbitrary  power 
from  whatever  source  it  nny  proceed.  That  rule  is  the  most  important 
contribution  of  the  English  common  law  to  the  establishment  and  security 
of  the  rights  of  the  individual  ;  and  this  salutary  rule,  let  mo  say,  was 
not  established  by  professional  reformers.  It  was  a  fact  long  before  it  was 
a  theory.  It  came  into  the  law  of  England  by  no  proces-i  of  abstract  reason- 
ing ui)on  human  rights,  but  as  the  result  of  hard  experiences  and  condi- 
tions. It  was  not  born  in  the  closet  of  the  philosopher,  but  in  the  death 
struggle  of  our  English  forefathers  against  entrenched  privilege  and 
bereditary  arrogance.  It  to-day  curbs  courts,  legislatures  and  executives  ; 
it  is  imbedded  in  our  state  constitutions,  and  is  the  unwritten  law  of  our 
country  and  of  all  the  English  race  wherever  found.  It  would  be  applied 
by  our  judges  even  if  it  were  not  mentioned  in  the  fundamental  written 
biw.  That  rule  has  been  the  breath  of  personal  right  and  personal  freedom, 
since  the  day  that  King  John,  Lackland,  capitulated  to  his  armed  and 
determined  subjects  at  Runnymede,  and  I  might  add  that  nowhere  on  earth 
have  the  benefits  of  that  wholesome  rule  been  so  fully  realized  as  here  in 
free  America. 
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From  the  rcinoto  days  of  Kintr  John  to  tlio  pr^^iit  twur  is  a'fiif  cry, 
but  this  court  house  which  wo  dedicate  to-day  stands  historically .cOiWrected 
with  all  the  past  oF  our  race.  It  is  a  cnnisequence  of  happeilftVgs''  afrd 
conditions  which  had  their  existence  in  a  rcjuote  past,  and  in  ttirni«54r  WA'y 
itself  become  the  cau^e  of  an  enlarged  frcHnlom,  prosperity  and  liappinosji,^ 
lying  far  in  the  future.  C;)nsidered  only  as  ai  pih»  of  iron,..niortitrMf'nn* 
stone,  this  structure  is  not  worth  the  troulde  of  a  i)ublic  cercmofijV  ii6n^ 
sidered  as  the  lust  blossom  u[)on  the  tree  of  a  people's  growth  and  develop-^ 
ment  its  advent  here  calls  for  the  deepest  interest  and  highest  enthusiasm.' 
Fellow-citizens  of  Logan  county,  this  court  house  towers  up  hor^  'los  tkot* 
last  and  most  conclusive  evidence  of  your  civilization'.  It  is  the  enduring- 
certificate  to  your  progress,  and  your  love  of  the  beautiful.  In  it  is  epito- 
mized the  |)olitical  and  social  progress  of  unnumbered  centuries  ;,  it  tells  df- 
your  devotion  to  the  cause  of  humanity  ^  it  speaks  to  all  who  gaze 'UjJbn  it' 
of  your  consecration  to  the  cause  of  human  rights,  and  it  is  a  guarahtyr 
that  you  intend  to  continue  to  be  a  free  people.  •  -. ,,  .,; 

The  American  i)eoj)le  are  so  absorbed  in  the  struggle  for  wealth  and 
fame — so  intent  upon  dazzling  the  world  with  their  si)lendour  and  prowess 
— that  they  have  ceased  to  take  much  account  of  what  many  of  their  most 
common  institutions  have  cost,  or  of  what  they  are  worth  to  the  human  fhc6. 
Few  of  us  ever  stoj)  to  reflect  upon  what  is  implied  in  the  civic  freedom* 
which  is  to-day  the  lot  of  the  humblest  American  citi>5'en.  Few  seem^  *ta' 
know  that  our  liberties  are  the  result  of  institutions  planted  for  us  ift'tfeiVrot^- 
historic  ages. 

There  was  a  time  when  the  common  people  had  small  voice  or^  /A^r^^ 
in  the  building  of  court  houses  and  still  smaller  part  iti  administerhig'  tho 
law  in  court  houses  after  they  were  built.  This  is  no  longer  ^he  rule.  Tift- 
administration  of  the  law,  as  well  as  the  making  of  it,  lias,  in  this  count¥V* 
at  least,  been  popularized.  The  juiw,  to  which  your  rights  of  propertV'Mid- 
liberty  are  submitted  for  determination,  is  selected  froiu  among  youi^^M'l^l^ 
The  judge  upon  the  bench,  whether  ap]K)inted  or  elected,  feels  •  constantly** 
the  enveloping  and  restraining  force  of  puldic  opinion.  A  stern  senvse":oE^ 
responsibility  to  the  peojde  holds  him  firmly  within  its  grasj),  and  happy  i6\ 
that  judge  who  knows  the  difference  between  that  enlightened  sentiment- 
which  is  the  prompting  voice  of  the  best  civilization  and  that  wild  and? 
lawless  cry  which  is  but  the  transient  clamour  of  a  diKtufbed  populace.     ^  "^ 

It  is  the  theory  of  our  system  that  judges  mdie  no  law,  lAit '^  judges,  ■ 
without  intending  it,  and,  though  constantly  disclaiming  the -right,  ar^' 
unconsciously  making  law  every  year  of  their  judicial'  livesJ  The  judge* 
of  the  court  of  last  resort  gives  a  slightly  different  applii^iti^nl^a  little' 
different  colouring — to  the  law  almost  every  time  he  writes  aii  importaril' 
opinion.  A  little  of  the  leaven  of  modern  thought,  a  little  bit  of  the^ 
colouring  of  a  progressive  public  opinion,  works  constantly  intd  the  law,  iu" 
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spite  of  the  fact  that  no  new  statute  has  been  en.icted.  This  is  not  a  bad 
tendency,  but  a  good  one.  Certainly,  it  would  be  a  very  bad  thing  for  any 
judge  to  hold  himself  unrestrained  or  unbound  by  the  written  law^  of  the 
land,  but  it  is  natural,  and  it  is  also  wholesome,  for  the  judge  of  the  twen- 
tieth century  to  see  things  from  a  different  angle,  from  a  different  and  better 
point  of  view,  than  the  judge  of  the  seventeenth  century  was  able  to  athiin. 
(To  he  continued  on  page  49,) 


BOOK    RE^IEAVS. 

Frauds  on  Creditors  and  Assignments  for 

the  benefit  of  Creditors.  By  W.  U.  Percival  Parker, 
B.A.,  LL.B.  Published  by  The  Canada  Law  Book  Company, 
Toronto.  587  pp.  Rs.  22. 

Fraud  on  creditors  is  a  universal  complaint  of  the  mercantile  world. 
The  shrewd  and  dishonest  debtor  often  transfers  or  assit/ns  his  moveable 
and  immoveable  properties  to  save  them  from  the  clutches  of  his  creditor. 
But  no  civilized  state  can  countenance  this.  Consequently,  in  every  state 
we  have  the  written  or  unwritten  laws  for  the  protection  of  tlie  credi- 
tor against  the  frauds  of  the  unscrupulous  debtor.  Statute,  13  Elizabeth, 
Chapter  5,  and  some  subsequent  statutes  contain  the  En;ylisli  Law  on 
Fraudulent  Transfers,  Settlements  and  Preferences.  Upon  the  provisions 
of  these  statutes  are  modelled  and  based  the  Indian  and  C^donial  Laws  on 
the  subject.  Their  substance  is  the  same  in  all  English-speaking  jurisdic- 
tion:5;  Section  53  of  the  Indian  Transfer  of  Property  Act  (IV  of  1882). 
section  351  of  the  Indian  Code  of  Civil  Procedure  (XIV  of  1882),  aild 
several  other  enactments  of  general  and  special  application  embrace  the 
provisions  of  the  Indian  Law  on  this  important  branch  of  the  law. 

Mr.  Parker's  work,  though  it  purports  to  h?  a  troati<o  on  tho  Cana- 
dian Lawof  Fraudulent  Transfers,  &c.,  will  bo  found  as  usoful  in  India  as 
in  Canada  or  elsewhere.  The  able  author  lias  thorougldy  sifted  the  vast 
mass  of  the  English  and  Canadian  Case-Law  which  clustered  round  the 
provisions  of  the  English  statutes  and  the  enactments  of  very  many  other 
countries.  In  the  first  Part  of  his  work  he  has  very  al)ly  stated  and 
discussed  the  law  of  "Transfers  in  Fraud  of "  Creditors."  Part  II  is 
devoted  to  "  Fraudulent  Preferences."  Parts  III  to  VI  deal  with  the 
"  Remedial  Proceedings,"  "  Administration  of  the  Insolvent's  Estate," 
"  Forms,"  and  other  useful  topics  connected  with  the  subject.  In  Part  VII 
are  collected  the  various  statutes  respecting  Frauds  on  Oeditors,  and  As- 
signments, for  the  benefit  of  Creditors  in  different  Provinces  of  Canada. 

While  the  English  and  Canadian   authorities   have   been   abundantly 
cited,  the   American  decisions  have  not  been  referred  to  except  where  tho 
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torinor  do  not  exist  or  fail  to  throw  sufficient  li^t  on  any  jmrticular  ]>oint. 
Neither  there  are,  nor  we  could  expect,  any  citation.?  from  the  Indian  cases  ; 
but  the  substantive  laws  of  all  civilised  countries  being  almost  in  pari 
materia^  this  does  not  detract  materially  from  the  general  usefulness  of  the 
book  in  India;  It  is  a  work  of  substantial  worth  and  sound  merit,  and 
equally  useful  for  the  students,  })ractitioners  and  mercantile  community*    . 


The  Law  of  Negligence;'  Rule:^ — Decisions — 
Opinions.  By  Edward  B.  Thomas,  United  States  Judge.  Pub- 
lished by  Banks  and  Company,  Albany^  N.  Y.  Second  Edition, 
1904.     In  two  Vols.  2908  pp.  Rs.  48. 

In  this  bulky  work  of  two  large  volume:^  are  colleetc^d  the  American 
Decisions  and  Opinions  on  the  import  uit  subject  of  NogligeHCO*  The 
topics,  under  which  tlie  ease-law  has  been  digested,  are  divided  in 
alphabetical  order.  Agency  ;  B.iilment>  ;  Bills,  Note<  and  Negotiable 
Instruments  ;  Common  (Virrier  of  Good^;  Coaumon  Carrier  of  Passengers  ; 
Contracts  ;  (Contractors  ;  Contributory  Negligence  ;  Crossings  (Railway)  ; 
Damages ;  Death  from  Negligence ;  Domestic  Animals ;  Electrical 
Appliances — Injuries  from  ;  Elevators  ;  Estoi)pel  ;  Evidence  ;  Fires ;  Fires 
from  Locomotive  ;  Fire-Aruis ;  Fireworks ;  Games  and  Sports ;  In- 
demnity ;  Insurance  ;  Landlord  and  Tenant  ;  Limitation  and  Abatement 
of  Actions  ;  Manufacturers  and  Vendors  ;  Master  and  Servant ;  Munici- 
pality ;  Parent  and  C-hild  ;  Parties  ;  Physifciil  Examination  of  Plaintiff  ; 
Pleading  ;  Private  Premises  ;  Professional  Persons  ;  Kelease  :  State  ; 
Streets — Injuries  Received  On  ;  Sunday — Injuries  Received  On  ;  and 
Telegraph  Companies,  are  the  various  branches  of  law  in  connection  with 
which  the  Rules,  Decisions  and  Opinions  pertaining  to  Negligence  have 
been  condensed  in  these  two  volumes  of  considerable  magnitude. 

The  fundamental  principles,  very  accurately  deduced  from  the  report- 
ed decision i  of  the  various  (-ourts,  are  stated  in  black  type  in  the  begin- 
ning of  every  topic.  The  leading  authorities  on  which  these  principles 
are  mainly  based  are  cited  next.  Then  follow  the  numerous  decisions  bear- 
ing on  the  topic.  The  i)ith  of  every  pertinent  decision  is  given  even 
where  its  force  is  only  cumulative.  Besides,  here  and  there  are  given  some 
extracts  from  the  "  opinions  "  of  eminent  Judges.  There  is  no  Table  of 
Contents,  but  the  General  Index  at  the  end  of  the  Second  Volume  is  suffi- 
ciently compreliensive.  Three  hundred  and  fort}--six  pages  are  covered  by 
the  Nominal  Index  in  the  beginning  of  the  First  Volume.  The  CVoss- 
references  are  copious.  There  is  all  this  and  more,  but  the  work  is  not 
a. scientific  treatise  on  the  subject  of  Negligence.  It  is  an  exhaustive 
synopsis  of  the  Case-Law,and  well  deserves,  as  such,  to  be  entitled  as 
tbo  ni<>st  comprehensive  and  useful  work  for  the  busy  lawyer  and  judge. 
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THE  BELATION  OF  PUBLIC  OPINION  TO  tAW. 
(Continued  from  p,  47,) 
•We  idl  know  that  laws  can  die  and  cease  to  be  of  any  force  what- 
ever without  being  repealed,  and  it  is  equally  true  th^t  rules  of  law 
imperceptibly  grow  up  without  any  formal  enactment ;  and  all  this  happens 
because  we  are  fortunate  enough  to  have  among  us  a  great  body  of  enlighten- 
ed public  opinion,  which,  like  the  steam  in  the  engine,  presses  constantly 
upon  the  machinery  that  protects  society.  There  is  no  such  wholesome 
opinion  or  public  sentiment  among  an  ignorant  and  degraded  people.  Fortu- 
nate is  that  people  who  liave  a  great  progressive  moral  force  among  them, 
higher  and  better  than  anything  that  has  ever  yet  been  put  into  formal 
enactments  which  constantly  makes  for  righteousness  in  the  hearts  and  lives 
of  men. 

There  was  a  time  when  law  was  an  iron  rule  imposed  upon  the  governed 
by  some  governing  person  or  governing  class.  Its  source  was  arbitrary 
and  irresponsible.  There  was  a  time  when  the  rule  of  property  was  as 
stated  in  Wordsworth's  couplet : 

"  That  they  should  take  who  have  the  power, 
AimI  they  should  keep  who  can." 

The  agonies  of  discipline,  the  sore  travail,  the  strife  and  the  bloodshed 
through  which  our  race  has  passed  since  that  dark  and  dismal  time,  forms 
a  fitting  background  to  the  pleasing  ceremonies  of  this  felicitous  hour, 
wherein  you,  fellow-citizens  of  Logan  county,  come  together,  this  afternoon, 
as  a  free  and  self-governing  people,  and  hero  take  account  of  your  good 
fortune  in  being  able  to  dedicate  this  magnificent  court  house  to  the   equal 
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protection  of  the  property  rights  and  personal   liberty   of  all   our   people, 
throughout  all  future  time. 

It  sometimes  requires  great  faith  to  believe  the  human  race  is  going 
forward  and  not  backward.  When  we  see  pompous  littleness  and  arrogant 
vanity  vaunting  themselves  in  the  seats  of  the  mighty  and  turning  the 
orderly  processes  of  government  into  a  kind  of  hippodrome  o£  self-glorifi- 
cation, we  can  hardly  wonder  that  some  thoughtful  men  lose  faith  in  the 
sovereign  rule  of  the  people.  But  if  we  take  a  compressive  view  of  the 
history  of  the  race  to  which  we  belong,  we  shall  see  that  man  is  neither  the 
victim  of  fate  nor  the  fool  of  chance.  In  spite  of  all  the  corruptions  and  the 
petty  strifes;  in  spite  of  the  ignorance  and  dishonesty  of  many  of  those  who 
set  themselves  up  to  control  our  politics  ;  in  spite  of  the  distracting  folsetto 
of  the  self-righteous  meddlers  who  falsely  call  themselves  reformers — in 
spite  of  all  this,  we  know  that  the  tide  of  human  advancement  in  some  way 
rolls  onward.  Many  blows  seem  to  be  struck  in  the  dark;  there  is  much 
fighting  of  windmills;  much  senseless  agitation;  much  reformation  that  is 
not  reform;  many  apparent  deflections  from  the  true  line  of  human  pro- 
gress, and  yei^  decade  by  decade,  there  comes  a  gradual  alleviation  of  the 
life  of  tjbii  race,  xi  higher  standard  of  civic  virtue,  and  a  more  lively  sense  of 
pity  f^r  %}1  forms  of  human  suffering.  I  have  no  patience  with  the 
pessimist  who  tells  struggling  men  that  conditions  in  our  country  are 
growing  harder.  The  fact  is  the  other  way.  The  world  is  growing 
better. 

"  It  IB  weary  watching  wave  by  wave. 
And  yet  the  title  heaves  onwarti ; 
We  climb  like  corals,  grave  on  grave, 
And  pave  a  pathway  sunwanl ; 
We  are  driven  back  for  every  fray 
A  newer  strength  to  borrow, 
But  where  the  vanguartl  camps  today, 
The  rear  shall  rest  to-morrow. 

This  court  house  typifies  the  struggles  of  a  thousand  years.  It  stands 
as  the  eloquent  and  enduring  answer  of  Logan  county  to  the  croaker  who 
denies  human  progress,  or  flouts  the  inherent  virtue?  of  the  people.  This 
temple  is  not  put  here  for  the  protection  or  convenience  of  some  favoured 
class.  It  belongs  not  to  the  rich  or  to  the  great  or  to  the  wise  or  to  the 
learned;  it  belongs  to  all  the  people,  and  the  humblest  man  or  woman  in  all 
the  land  may  come  to  this  shrine  with  confidence  and  receive  equal  and 
exact  justice  without  money  and  without  price. 

The  making  of  laws  and  their  enforcement  forms  perhaps  the  largest 
part  in  the  thought  and  in  the  discussions  of  the  American  people,  and  vet 
there  is  much  misapprehension  concerning  the  function  that  positive  written 
laws  perform  in  the  life  and  progress  of  a  free  people  like  ours.  Many 
men  who  think  themselves  reformers  have  in  every  age  been  dreaming  of  ft 
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time  not  far  distant,  when  every  man  would  bo  made  good  and  happy  and 
rich  by  an  act  of  the  legislature.  But  a  broader  view  must  convince,  us 
that  people  cannot  be  made  either  happy  or  virtuous  or  wise  by  statute.  • 
All  that  is  an  individual  matter  and  must  be  worked  out  by  the  individual. 
Legislatures  and  congresses  are  not  omnipotent.  Their  function  is  to  formu- 
late and  put  the  seal  of  state  authority  upon  certain  acts  and  regulations, 
which  their  constituents  have  already  substantially  agreed  upon.  For  the 
most  part  they  are  the  instruments  of  a  power  higher  and  better  than 
themselves. 

There  are  other  men  among  us  who  have  no  faith  whatever  in  legal 
enactments.  Seeing  about  them  many  ills  and  hardships  which  the  law 
does  not  rectify,  they  declare  that  there  is  no  virtue  whatever  in  statutes. 
These  impatient  men  want  the  millenium  to  come  this  year,  and*  because 
they  cannot  get  it  by  some  act  of  assembly  or  some  decree  of  i^n'  omniscient 
court,  they  are  ready  to  say  that  all  legal  systems  are  false  and  all  govern- 
mental regulations  a  pestiferous  interference.  These  men  fall  into  anarchy 
and  decr}^  all  human  government,  because  they  take  a  very  narrow  view 
of  social  questions. 

The  truth  is,  fellow-citizens,  laws  can  never  be  much  b*t^r  or  much 
worse,  under  a  free  government,  than  the  people  themselves  and  they 
ought  not  to  be  any  better.  That  was  a  true  saying  of  a  celebrated  French 
)vriter,  that  under  the  freest  constitution  an  Ignorant  people  will  still  be 
slaves.     Pope  says  : 

"  For  forms  of  government  let  fools  contest  ; 
That  which  is  best  administered  is  best." 

and  this  is,  in  a  sense,  true.  A  bad  government,  administered  by  an  enligh- 
tened ruler  or  people,  will  be  better  than  a  good  government  administered  by 
political  bosses  and  boodlers.  But,  after  all,  there  is  something  in  govern- 
mental forms  which  men  who  are  not  "fools"  may  well  contest,  in  spite  of 
Mr.  Pope's  brilliant  epigram.  A  quickened  civic  conscience  among  the 
people  is  far  the  best  thing  a  nation  can  possess.  Given  a  high  standard  of 
civic  intelligence  and  virtue  among  any  people,  and  the  enactment  of  statutes 
and  the  enforcement  of  statutes  will  take  care  of  themselves.  Laws  enacted 
against  public  sentiment,  are,  in  the  end,  mere  waste  paper.  So  a  statute 
that  comes  into  the  books  as  the  result  of  a  local  or  temporary  craze,  is 
never  the  true  law  of  the  land,  and  such  a  law  will  fall  into  disuse  and  :be 
forgotten. 

Sdrae  of  our  forefathers  believed  that  if  only  a  republican  form  of 
government  were  once  set  up,  all  else  would  follow,  but  we  now  know  better. 
We  know  it  requires  a  people  of  high  character  to  work  a  good  govern- 
ment. Public  sentiment  produces  the  law  and  enforces  the  law,  and  to  insure 
good  laws,  well  enforced,  the  sentiment  back  of  it  must  be  ah  enlightened 
and  earnest  sentiment.    This  public  sentiment  is  at  once  the  soil  out  of 
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which  all  effeotivo  legielaHon  grows,  and  it  i*  likewise  the  medinm  in 
wfaicb  aU  the  iMebinerf  of  foovemmeot,  execoHve,  logii^lative,  ^nd  judj^l. 
opemtes.  It  iRvades  every  departmeot  of  the  govonmieot;  it  i«  present  in 
the  baU^  of  legi^littiop;  it  mt*  with  the  judge  u{)oa  tlie  bench,  and  wkh 
ihe  03cecati%e  in  Ae  ehair  of  state;  it  pertn6«te«  and  regnhites  everything. 
The  law  is  but  its  instrnmenf,  and  government  agencies  are  only  it« 
machinery. 

The  highest  po«*es«on  of  a  state  i^  fonnd  in  the  cliaracter  of  its  people. 
The  aggregate  wisdom  and  moral  stamina  of  those  who  have  bonded  thein- 
eelves  together  Hnder  one  government  to  enforce  social  order  will  be  the  test 
of  their  laws  and  of  their  moral  and  social  progress  and  when  puUic  opinion 
among  a  people  like  ours  becomes  a  passion  it  is  absolutely  irresistible,  It. 
will  bring  every  neCorm  for  wliich  the  peojde  are  prepared.  I  like  this 
view,  because  it  pnts  upon  every  man  in  the  community  his  full  share  i^t  the 
re»ponisibility  for  good  government.  It  makes  every  man  feel  that  the, 
government  i»  bis  government,  and  that  if  it  goes  wrong  or  fails,  at  least  a 
part  of  the  responsibility  is  his  own..  If  the  laws  ^re  broken  with  impunity  ; 
if  mobs  des^liwy  life  and  property;  if  corrupt  political  bosses  control  polities  ; 
if  bpodlers  sit  In  high  pbcesand  sell  public  franchises  for  filthy  lucre,  rest 
assured  the  fault  is  either  in  the  corruption  or  the  indifference  of  the  voters 
themselves,  The  law  prohibits  all  such  things,  but,  law  or  no  la>v,  a  people 
\yho  are  content  to  be  trampled  upon,  will  always  find  a  cloven  foot  r^^dy 
to  crush  them  down,  and  they  ought  to  be  crushed.  I  once  heard  Fred 
Douglass  say  that  the  n)an  who  is  whipped  the  easiest  is  sure  to  be  whipped 
the  oftenest. 

When  the  soul  of  a  great  people  gets  on  fire,  it  will  consume  every*! 
thing  that  comes  in  itfi  way.  Napoleon  Bonaparte,  before  ho  was  thirty 
years  of  age,  took  an  army  of  Frenclmien,  whose  minds  and  hearts  were  on 
fire  with  enthusiasm  for  liberty  and  equality,  and  upset  more  than  holf  the 
thrones  of  Europe,  on  which  sat  moribund  potentates  who  had  sought  to 
rule  by  arbitrary  fiat,  and  had  not  taken  the  people  into  their  just  relation 
to  tlie  government.  The  }X)wer  of  democracy,  and  the  utter  weakness  of 
autocracy  were  forever  demonstrated  by  the  little  Corsican,  and  for  twenty 
years  Franco  seemed  invincible  under  a  consuming  democratic  enthusiasm, 
The  French  armies  struck  terror  into  the  heart  of  despotism  all  over 
the  world,  and  it  was  only  when  they,  themselves,  were  brought  under  an 
arbitrary  government  that  they  were  at  length  conquered. 

Do  not,  I  pray  you,  understand  me  to  niean  that  we  could  do  without 
written  constitutions  and  written  laws.  Positive  written  laws  organising 
and  defining  the  powers  of  the  government,  prescribing  rules  of 
^tion  for  the  citisBcn,  and  providing  the  machinery  for  enforcing  the 
l)eople's  will,  ^ve  an  absolute  necessity.  The  government  must  be  strong, 
if  it  would  be  effective.     But  laws  are  not  an  end,  thev  are  but  the   means 
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to  an  end,  that  end  being  justice  and  order.  IjHwh  will  not  estaWish 
justice  or  insnre  order,  or  protect  personal  property  rightj^,  miiess  there  be 
behind  them  an  alert,  enlightened  and  setf-goreming  people. 

In  this  country  if  the  people  want  railroads  regulated,  and  are  deeply 
in  earnest  about  it,  the  railroads  wiW  be  regufetted.  1(  the  people  want  the 
power  of  plutocrats  curbed,  if  they  want  mottopofies  overthrown,  and 
have  real  heart  in  the  crusade,  the  plutocrats  will  be  humbled,  and  the 
monopolies  will  fall.  But  if  in  any  or  all  of  these  things  the  people  have 
not  heart  and  enthasiasni,  if  they  have  but  a  pale  intellectual .  conviction 
which  does  not  stir  their  blood,  then  the  intrenched  interests,  which  have  so 
much  influence  in  the  government,  will  not  be  dislodged,  and  they  ocrgfit 
iiot  to  be.  No  man  ought  to  have  freedom  and  good  government  who  is 
not  willing  to  strive  for  them.  Self-interest  and  greed  and  special  privitege 
will  stand  long  against  the  popular  judgment  unless  that  judgment  assumes 
the  form  of  an  earnest  agitation.  A  president  is  nothing  unless  the  people 
are  behind  him.  A  congress  will  not  march  up  the  rampart  ill  the  face  o£ 
the  double-shotted  cannon  of  intrenched  and  aggressive  property  interests 
that  seek  to  control  the  government  tfnTess  they  realize  that  there  are  stilf  more 
dangerous  weapons  in  the  hands  of  the  people  in  tlie  rear.  The  line  of  least 
•resistance  is  the  oneth»t  will  always  be  followed,  particitlarly  by  jwirticians. 

Fellow  citizeiift«,  the  gripatest  power  m  thi^  worW  is  the  power  of  ideas. 
Behold  the  little  brown  men  of  the  orient,  emerging  scarcely  half  a  century 
^go  from  the  lethargy  of  ages,  and'  extending  the  hospitality  of  an  alert  and 
quickened  inteWeot  to  the  best  tlioughts  of  Western  civilization  f  And  now 
lo !  they  grappte,  in  their  new  fount!  power,  with  the  countless  hosts  of  the 
White  Czar,  whose  Northern  hordes  had,  for  centuries,  been  the  terror  of 
Christendom.  The  little  brown  men  drive  this  feeble  mass  of  barbarism 
before  them  like  chaff  before  a  whirlwind.  And  why  wa»it  that  the  powetf 
tliat  had  once  humbled  the  pride  of  tlie  mighty  Napoleon  was  thus  com- 
pelled to  capitulate  to  a  people  that  wouW  not  have  been  reckoned  with 
twenty  years  ago  in  any  scheme  of  European  diplomacy  ?  I  will'  tell  yoti 
why.  It  was  l)ecjause  the  little  brown  men  had  ideas  behind  their  muskets. 
Every  man  in  the  Japane^  army  felt  that  he  was  fighting  for  himself^ 
for  the  honour  of  his  ancestors,  and  for  the  glory  of  His  posterity,  while 
the  ignorant  Russian  had  josi  enough  wit  to  suspect  that  he  was  helping 
to  rivet  the  gyves  upon  his  own  hands. 

And  now,  as  the  result  of  it  all,  the  proud  autocracy  of  HuHsia^  which 
had  resisted  the  new  ideas  for  two  centuries,  staudiiif;  "like  ar  rock  m 
running  water,"  is  compelled  to,  at  lengthy  l>ow  before  the  ckmourif  of  wn 
awakening  people.  The  little  brown  men  tiiught  the  poor  Russian  peasants 
and  artisans  the  lesson  that  autocracy  and  despotism*  are  fallible,  aiid'  m^ 
Russia  enters  upon  a  new  stage  of  national  development.  What  seetlungb 
lUid  turmpU  and  blopd^h^^d^  mui^t  she  not  go  through  in  the  process  ot  gettJog 
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ready  for  true  self-government  I  How  much  better  liad  it  been  had  Russia 
seen  the  inevitable  a  hundred  years  ago  and  educated  her  people  for 
self-rule  I  There  must  be  action  and  reaction,  revolution  and  counter- 
revolution : 

"  But  freedom's  battle  once  begun, 
Bequeathe*!  by  bleetling  sire  to  son, 
Though  baMed  oft  is  ever  won." 

As  a  rule  any  people  will  have  just  as  good  a  government  as  their 
intelligence,  the  character  and  their  political  education  entitles  them  to, 
and  they  never  can  have  any  better.  No  people  ever  went  at  a  single 
bound  from  a  condition  of  political  degradation  to  a  state  of  political 
freedom,  and  no  people  ever  will.  Good  government  implies  evolution — 
not  necessarily  revolution.  Nor  can  good  government  be  bestowed  as  a 
gift  upon  an  ignorant  and  degraded  people  by  the  fiat  of  an  emperor  or  a 
czar.  Liberty,  like  all  else  that  is  worth  having,  must  be  earned  before  it 
can  be  enjoyed.  All  a  revolution  can  do  is  to  clear  the  ground  of  obstruc- 
tions and  make  room  for  the  better  constructive  thought  of  a  people.  Re- 
volutions cannot  dispense  with  the  long  training  needed  to  make  the  kind 
of   men  ^  and   women   that   must  form  the  basis  of  a  free  and  enlightened 

common-wealth. 

•    •  ''Men,  high-nliu(lc<l  men,  men  who  their  duties  know, 

But  know  their  right"*,  and  knowing,  dare  maintain^ 
r.t;  Thes2  constitute  a  state." 

The  power  of  public  opinion  is  well  illustrated  in  the  gallant  fight 
how  goijig  forward  in  so  many  large  cities  against  "bosses,"  grafters  and 
boodlers.  The  day  of  the  political  vampire,  who  has  so  long  been  sucking 
the  people's  blood,  seems  to  coming  to  an  end.  This  uprising  of  the  people 
tlgf^inst  bosslsm  and  boodle  is  the  most  wholesome  sign  in  the  i)olitical  sky 
of  pur  day.  Appeals  to  party  loyalty  no  longer  serve  to  keep  the  rank  and 
;  pie  of  either  of  the  great  parties  in  line  for  just  any  sort  of  programme 
\yhich  political  scoundrels  may  devise  for  their  own  enrichment.  The 
political  party  that  has  not  virtue  enough  to  cleanse  itself — nay,  to  even 
disrupt  itself  if  necessary — in  the  interest  of  political  decency,  is  unfit  to 
be  entrusted  with  power.  I  like  the  saying  of  our  president  that  he 
proposes  to  punish  his  own  Republican  scoundrels,  whether  the  Democratic 
scoundrels  are  punished  or  not.  It  is  no  disgrace  to  a  great  political  party 
to  have  some  thieves  among  its  members,  for  there  never  was  a  party,  and 
never  will  be  one,  without  them.  All  political  parties  abound  in  scamps, 
ready  to  creep  into  the  party  confidence  and  thence  into  public  office.  The 
real  disgrace  consists  in  letting  such  men  stay  in  oflBce— and  out  of  the 
penitentiary — after  their  crimes  have  been  discovered. 

-  Great  will  be  the  day  for  our  country  when  it  shall  become  really  and 
truly  popular  in  a  public  official  to  be  perfectly  honest,  whether  he  i^ 
^brilliarit  or  not.  The  people  can  make  honesty  popular  and  dishonesty 
unpopular,  but  the  law  cannot  do  this.    It  Was  just  as  Unlawful  iu  the  city 
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of  St.  L0U1.S  for  aldermon  and  bosses  to  dospoil  the  tax  payers  ten  years 
ago  as  it  is  now,  but  it  required  an  awakened  sentiment  to  enable  Mr. 
Folk  to  start  the  thieves  in  solemn  procession  down  toward  the  peniten- 
tiary. The  same  law  had  been  there  all  the  time,  but  the  law  sleeps  when 
the  peo{)le  sleep.  The  people  awoke  in  St.  Louis,  and  likewise  in  the 
whole  State  of  Mis:;ouri,  and,  without  regard  to  party,  they  went  to  the 
polls  and  rewarded  Folk,  for  his  great  work,  with  the  governorship. 

So  in  Philadelphia,  that  solemn  city  of  brotherly  love,  over  which  the 
dove  of  perpetual  peace  is  sujiposed  to  hover,  a  corrupt  ring — yes,  a 
a  Republican  ring,  for  I  am  a  U^publicAU  and  dare  to  say  it — had  been 
fattening  on  ill-gotten  gains  and  stolen  goods  for  forty  years.  Occasionally 
a  few  individuals  assailed  them  and  told  the  people  a  hundred  reasons  why 
they  should  be  overthrown,  but  the  peoj)le  refused  to  bexjome  aroused  and 
the  boodling  went  on.  It  seemed  the  strangest  thing  in  American  history 
that  such  a  people  would  submit  to  such  outrage  without  even  a  protest. 
An  ordinance  worth  many  millions  of  dollars  to  the  boodlers  was  about  to 
be  passed  which  would  have  chained  the  people  to  the  car  of  an  infamous 
monopoly  for  fifty  years.  Then  at  length  the  peojde  rose.  Their  pockets,  if 
not  their  hearts,  had  been  touched.  They  became  fiercely  in  earnest,  and 
by  the  sheer  force  of  public  sentiment  they  scared  the  boodlers  from  their 
set  purpose  ;  and  now  the  people  of  that  city,  for  the  first  time  in  a  third  of 
A  century,  have  overthrown  the  "  gang  "  and  have  started  on  the  high  road  to 
good  government.  And  this  example  will  be  "  catching  "  as  we  say  about 
the  measles.  It  is  sure  to  lead  the  whole  state  to  a  long  needed  political 
reformation.     It  is  getting  to  be  popular  to  fight  boodle  and  to  be  honest. 

So  in  New  York  Mr.  Jerome  has  slain  the  tammany  tiger  in  the  interest 
of  decency,  and  all  because  the  people  without  regard  to  party  rallied 
around  him  in  a  furore  of  righteous  enthusiasm.  Nothing  can  defeat  the 
people  when  they  are  thoroughly  aroused. 

But  we  need  not  go  to  St.  Louis  or  to   Philadelphia   or  to  New  York 
for  an  illustration.     It  is  only  a  little    while    since   in    our  own  great  city 
by  the  lake,  boodlers  were  selling  franchises  and  bankers   and  others  were 
piaking  away  with   trust  funds.     A   reign   of   lawlessness   which  shamed 
the  whole  state  was  making  life  and  property  insecure    in  our  metropolis. 
A  few   men   took   up   the   agitation   for  clean  politics,  and  called  for  the 
enforcement  of  the  law.     The  right  man  to  do  the  work  is   always  found, 
when  he  is  earnestly  called  for,   and  in   Chicago  a   man   was   found  who 
bared  his  right  arm  in  the  laudable  cause  of  filling   up   the   penitentiaries 
\vith   the   crooks,   defaulters   and  criminals   that   were  bringing  disgrace 
upon  the  very  name  of   Chicago.     He   did   not  do  his  great  work  in  vain. 
The  people  rallied  about  him  and  held  up  his   hands   while  he  was  putting 
the  defaulters  and  the  thugs  in  the  penitentiary.     They  stood  by  him  while 
he  smashed  the  political  rings,  and  to-day  he  occupies  the  proud  post  q£ 
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governor  of  our  great  common-wealth  as  the  reward  for  his  devotion  to 
public  duty.  He  could  have  done  nothing  without  the  people  behind  l^ina, 
but  with  the  aroused  public  sentiment  of  a  great  city  and  a  great  state  ^t 
his  back,  he  is  now  in  a  position  to  carry  the  good  work  on  in  a  still 
broader  field. 

The  thing  I  am  trying  to  impress  upon  your  minds,  fellow  citizens, 
is  the  fact  that  the  duty  of  the  citizen  of  a  free  country  Is  a  continuing 
one.  That  duty  is  always  doing,  but  never  completely  done.  You  cannot 
go  to  the  polls  and  vote  for  a  member  of  the  legiskture  and  a  congressman, 
and  a  president,  or  even  for  a  judge  to  preside  in  this  court  house,  and  then 
say  :  "  My  duty  is  discharged  ;  the  responsibility  is  now  on  someone  else." 
The  duty  of  the  free  citizen  is  one  of  perpetual  co-operation  with  the 
agencies  of  the  government.  The  subject  of  a  despotism  is  much  freer  of 
responsibility  than  the  citizen  of  a  country  like  ours.  With  us  laws  have 
their  principal  life  and  force  in  the  hearts  of  the  people.  If  the  people 
are  so  intent  upon  their  private  concerns  that  they  give  no  thoEght  or 
heed  to  public  matters,  then  unscrupulous  men  will  take  charge  of  the 
government  and  control  it  in  their  own  selfish  interests,  just  in  the 
manner  that  a  number  of  private  interests  are  now  controlling  our  national 
government. 

We  have  been  too  long  mistaking  partyisni  for  patriotism  in  this 
country.  We  have  almost  justified  Samuel  Johnson^s  definition  of  pat- 
riotism as  "  the  last  refuge  of  a  scoundrel."  There  have  been  many 
patriots  in  this  country  of  a  high  and  unselfish  kind,  but  we  have  also 
bad  nmny  scoundrels  taking  refuge  under  that  exalted  name.  The  kind 
of  patriotism  that  expends  itself  in  rhapsodie  exelsBMUione  o£  reverence 
lor  the  ^  old  flag,^  and  whicfa  does  nothing  whatfTev  to  midce  the  politiot 
•0f  the  eounlrj  ekaner  and  better  is  of  tittle  use;  and  I  am  glad  tbat 
particular  brand  of  the  article  is  going  out  of  faisbieik 

Ours,  fellow  citizens,  is  pre-eminently  the  country  in  which  the 
individual  man  has  counted  for  most  and  had  the  best  chance.  The 
Increase  of  national  wealth  has  been  so  rapid  in  this  land  that  the  nioet 
extravagant  prophecies  have  been  outrun  and  Aladin's  wonderful  lamp 
has  almost  been  made  a  probable  story  by  the  example  of  our  industrial 
progress. 

But  we  find  among  us  some  very  respectable  meii  who  tell  Us  that 
our  alleged  progress  is  no  progress  at  all.  These  men  seek  to  abolish 
the  splendid  individualism  which  has  developed  and  enriched  our  landi 
They  wish  industrial  competition  between  individuals  abolished,  and  state 
B(k?ialisnl  substituted  iti  its  place*  They  wish  to  submerge  the  individual 
in  the  moss.  Because  the  inefficient  man  cannot  rise  to  the  level  of  the 
pian  of  power,  the  man  of  power  must  be  shackled.    The  efficient  man 
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must  descend  to  the  level  of  the  maa  who  k*  weak  and  incompetent. 
Socialists  do  not  state  the  case  this  way,  b«t  this  is  what  their  system 
really  means. 

Now,  if  we  know  anything,  we  know  that  wliat  we  have  been  calling 
**  human  progress"  for  move  than  a  centnry,  has  come  through  the  unshackl- 
ing of  the  indi\4dual  man.  Our  system  recognizes  and  exalts  personality. 
It  *ays  to  the  fleet:  "  The  race  is  yours,  if  you  can  win  it."  It  says  to 
the  strong:  "  Exert  yourself  to  the  utmost,  and  what  you  get  by  fair  means 
shall  be  yours."  But  the  socialist  says  to  the  fleet  man  in  effect,  not  in 
words:  "  We  will  hobble  you  lest  you  outrun  somelK)dy."  He  says  to  the 
strong  man:  "  We  will  neutralize  your  great  strength  by  taking  from 
you  all  the  product  of  your  labour  except  what  you  can  eat  and  wear 
yourself."  The  socialists  want  the  good  things  of  this  world  equally 
divided  among  the  efficient  and  the  inefficient,  the  industrious  and  the 
lazy,  the  genius  and  the  dunce.  This  is  what  their  system  really  means, 
whether  they  say  so  in  words  or  not. 

When  wealth  comes  it  necessarily  comes  to  individual  men.  A  nation 
cannot  get  rich  as  a  nation.  Its  individual  citizens  can  get  rich  if  they  know 
how,  and  have  the  energy  and  push  to  do  it.  The  government  is  a  perpetual 
pauper.  It  passes  the  hat  every  year  and  makes  each  of  us  pay  to  sustain  it. 
The  government  cannot  get  wealth  for  the  people  and  distribute  it  to  them  in 
equal  portions  unless  we  abandon  the  very  foundation  principles  of  indus- 
trialism which  have  brought  us  up  to  the  plane  where  we  are  now. 

Until  this  time  we  have  been  content  that  the  law  should  simply  see 
to  it  that  each  man  has  a  fair  chance— a  "  square  deal  " — ^in  the  race  of 
life.  We  have  believed  men  are  equal  in  their  rights  before  the  law,  but 
we  all  know  they  are  not  equal  in  their  capacity  to  get  money,  any  more 
than  they  are  equal  in  their  capacity  to  enjoy  scenery,  or  to  write  poetry, 
or  to  acquire  fame,  or  to  paint  pictures.  We  have  said  to  the  man  of  great 
capacity,  the  effective  man,  the  genius,  "  Rejoice  in  your  strength  ;  the 
battle  of  life  is  to  the  strong  and  the  brave  ;  what  you  get  in  fair  competi- 
tion is  yours,  and  your  title  shall  be  protected  ;  work  and  strive  while  the 
day  serves  you,  the  government  will  allow  no  one  to  despoil  you  of  the 
fruits  of  your  enterprise."     Has  this  been  a  wise  system  or  not  ? 

That  one  man  should  have  greater  capacity  than  another  may  l)e  a  sad 
fact,  but  it  is  a  fact  that  was  not  made  by  any  human  governniont  or 
human  power.  It  is  a  fact  in  nature  which  we  may  irrevf^routly  (luurrel 
with  but  which  we  cannot  ignore  any  more  than  we  can  ignore  the  law 
of  gravitation. 

It  is  the  fashion  to  say  that  the  Utopian  system  proposed  by  the 
socialist  would  be  a  splendid  thing  if  it  could  only  be  realized.  I  do  not 
believe  it.     I  am  not  even  a  S^abian  socialist.     I  say  the  socialist  proposes 
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something  that  would  not  be  desirable  even  i£  it  could  bo  attiiincd  by  human 
law,  and  if  w^e  know  anything  we  know  that  human  nature  does  not  admit  o£ 
its  ever  being  attained.  That  the  world  may  continue  to  grow  more  philan- 
thropic and  more  just,  we  all  hope  and  pray  ;  that  experience  may  teach  us  to 
more  perfectly  curb  the  rapacious  and  the  unscrupulous  is  certainly  to  be 
desired  ;  that  a  time  may  come  when  men  of  great  ability  w  ill  be  willing  to 
hold  their  talents  more  as  a  trust  for  the  benefit  of  their  fellows  than  they 
do  now  is,  I  believe,  through  the  perfection  of  human  nature,  a  remotely 
attainable  reform.  But  I  do  not  wish  to  see  the  day  when  the  man  of 
great  initiative  and  thrift  can  get  no  greater  reward  than  the  dunce  and  tlie 
laggard.  I  would  not  wish  to  live  in  this  country  if  the  man  who  spades 
dirt  on  the  Panama  Canal  could  get  just  as  much  as  the  civil  engineer 
who  plans  the  work.  Competition  should  be  regulated  by  law.  Unfair 
competition  should  be  prevented.  Justice  between  man  and  man  should 
be  more  perfectly  established,  but  that  will  never  be  done  by  depriving 
anv  human  being  of  the  just  fruits  of  the  labour  of  his  hands  or  brain,  to 
the  end  that  some  one  less  thrifty  or  less  fortunate  may  enjoy  them.  I 
do  not  wish  to  see  in  our  country  an  enforced  system  of  ^stiite  philanthrophy. 
AVe  cannot  know  what  the  future  may  hold  in  store  for  us,  but  we  do 
know,  and  know  well,  that  our  great  political  and  industrial  progress  has 
made  better  and  easier  the  lot  of  all  men  of  whatever  craft  or  capacity  who 
are  willing  to  do  a  manly  part  in  the  world's  great  work.  This  is  certainly 
some  proof  that  our  industrial  system  is  not  wholly  wrong.  Let  us  go 
forward,  fellow  citizens,  in  the  high  resolve  to  write,  in  the  o[)ening  years 
of  our  new  century,  a  still  nobler  chapter  in  the  history  of  our  country  than 
any  that  has  gone  before. — Chica(jo  Legal  ^excs. 


THE  FIRST  LAW  CASE. 

"  The  Bible  has  been  studied  almost  exclusively  by  theologians  and 
rarelv  by  lawyers,*'  says  David  Werner  Amrani,  a  member  of  the  Phila- 
delphia bar,  in  a  volume  named  "  Leading  Cases  of  the  Bible,'*  where  he 
attempts  to  give  the  legal  aspects  of  the  Bible  records.  This  field,  he  de- 
clares, has  hitherto  been  practically  ignored ;  but  an  attention  to  it  will 
give  much  information  concerning  the  development  of  courts  of  law  and 
their  procedure.  In  dealing  with  the  story  of  Adam  and  Eve  the  author 
starts  with  the  assumption  of  its  unhistorical  character,  but  lays  stress  upon 
the  suggestions  of  legal  procedure  and  substantive  law,  reflecting,  as  he 
avers,  ''the  views  of  the  people  among  whom  the  legend  was  current  and 
by  whom  it  was  finally  reduced  to  writing."  Li  this  case,  he  says,  we  see 
the  patriarch  exercising  his  power  and  authority  in  conducting  a  judicial 
investigation.  "  His  method  of  examination  is  capricious,  and  in  inflicting 
pupishment  he  does  not  hesitate  to  modify  the  law  which  he  himself  ha3 
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laid  down,  for  in  the  early  patriarchal  society,  as  in  ancient  Rome,  the  law 
of  the  family  was  the  will  of  the  patriarch."  In  his  exposition  of  the  case 
the  author  says : 

"The  first  question  to  be  determined  is,  what  crime  was  committed 
and  what  was  the  relative  degree  of  guilt  of  the  three  offenders  ?  Since 
the  command  not  to  eat  of  the  tree  had  been  given  to  Adam  alone,  he, 
strictly  speaking,  was  the  only  lawbreaker.  The  woman,  although  her 
talk  w^ith  the  serpent  implies  that  she  also  was  bound  to  obey  his  command, 
was,  strictly  speaking,  merely  an  accessory  before  that  fact.  The  serpent 
was  only  morally  responsible  and,  as  its  only  fault  was  in  inducing  Eve 
to  eat  of  the  tree,  it  was  legally  guilty  of  no  offence  at  all.  If  Eve  had 
not  induced  Adam  to  do  the  same  no  crime  would  have  been  committed  ; 
so  that  the  serpent's  action  is  seen  to  have  been  merely  the  remote  cause 
of  Adam's  breach  of  the  law." 

Such  nice  distinctions,  however,  did  not  exist  in  the  state  of  society 
and  the  system  of  jurisprudence  reflected  by  the  story  the  author  points 
out.  God  tries  the  case  in  the  manner  of  the  oriental  tribal  chieftain,  "and 
the  persons  represented  by  Adam,  Eve,  and  the  serpent  are  members  of 
his  family  or  tribe  whose  conduct  is  under  investigation  by  him."  The 
author  thus  comments  upon  tlie  manner  of  the  investigation  : 

"Tlie  principal  offender,  Adam,  is  brought  before  his  judge  and  is 
immediately  subjected  to  a  cross-examination  whereby  he  is  compelled  to 
criminate  himself.  The  very  question,  'Hast  thou  eaten  of  the  tree  where- 
of I  commanded  thee  that  thou  shouldst  not  eat  ?'  was  intended  to  elicit 
confession,  for  when  Adam  confronted  his  judge  he  showed  obvious  signs 
of  guilt.  The  legend  states  that  after  Adam  and  Eve  had  transgressed, 
their  eyes  were  opened  and  they  knew  that  they  were  naked.  This  is  the 
belated  wisdom  of  the  criminal  after  the  crime  has  been  committed.... 

"Adam  admitted  his  guilt,  but  pleaded  subtly  and  boldly,  'The 
woman  whom  thou  gavest  to  be  with  me,  she  gave  me  of  the  tree  and  I 
did  eat.'  He  thus  indirectly  charges  God  Himself  with  being  responsible 
for  the  crime  in  having  placed  the  tempter  by  his  side  in  the  form  of  a 
woman  whom  He  had  given  him  to  be  his  wife  ;  and  it  may  be  that  this 
fact  was  considered  by  the  judge  subsequently  in  passing  sentence,  for  it 
will  be  remembered  that,  although  the  punishment  for  Adam's  transgress- 
ion was  to  have  death,  there  evidently  were  mitigating  circumstances 
which,  in  the  mind  of  the  judge,  warranted  a  lesser  punishment." 

In  considering  the  sentences  passed  upon  the  offenders,  the  author 
points  out  that  the  serpent,  being  condemned  unheard,  has  the  same  status 
as  the  slave  in  the  patriarchal  household,  and,  though  the  least  offender, 
receives  th«  greatest  punishment,  "since  its  moral  obliquity  sets  in  motion 


Digitized  by 


Google 


60  ^The  Criminal  Law  Journal.  [VoL  ill 

the  s€fries  of  causes  wbrch  residted  in  the  breach  of  the  law."  He  con- 
tinues : 

"The  offence  of  the  serpent  was  a  species  of  seduction  which  fti^Ae 
it  possible  for  Eve  to  become  an  accessory  to  Adam's  crime,  and  its 
punishment  was  clearly  excessive.  Although  it  bad  been  more  subtle  th«i 
any  beast  of  the  field  and  had  been  permitted  to  hold  free  interco«rse 
with  its  human  companions,  it  wa«  now  degraded  below  every  beast  of  the 
field,  condemned  to  erawl  on  its  belly,  eat  dust  and  he  in  a  state  of  per- 
petual warfare  with  the  human  species.  Thus  for  soi»e  trivial  offence  the 
house  slave  of  the  patriarch  might  be  degraded  below  the  most  menial 
slave  of  the  field.  The  punisbmei^  of  Eve  was  likewise  excessive  ;  her 
solicitude  for  her  husband  led  her,  unselfishly  enough,  to  want  him  to 
participate  in  the  enjoyment  of  her  new-found  pleasure.  Adam  was  legal- 
ly and  morally  the  real  offender.  The  command  had  been  laid  upon  hira 
directly,  and  he  broke  it  in  yielding  most  weakly  to  temptation.  Yet,  in 
spite  of  this,  the  woman,  w^ho  had  been  his  eqiaal,  was  now  made  his  sub- 
ordinate. 'Thy  desire  shall  be  to  thy  husband,  and  he  shall  rule  over  thee.' 
The  real  offender  was  by  this  decree  elevated  above  the  comparatively 
innocent  cause  of  his  crime.... 

"According  to  the  original  commandment,  the  punishment  for  Adam^s 
transgression  was  death  ;  'for  in  the  day  that  thou  eatest  thereof  thou 
shalt  surely  die.'  Yet  in  sentenciiig  Ad»m  *  tie- iW  wa^  not  strictly  ap- 
plied, for,  instead  of  being  condemned  to  iteath,  h«  Was  con<iemn«dto  woflk 
for  a  living,  and  it  seems  that  part  ol  the  wisetonr  of  the  serpettt  eonst^edl 
in  its  ability  to  aritiicipate  thi^  for  wh^ii  the  woman'  told  the  sei»pertt  that 
God  had  said,  'Ye  shall  ftot  eat  of  St,  neither  shall  ye  ton^ch  It,  lest  ye  die,^ 
the  serpent  answered  her  saying,  'Ye  shall  not  sttrely  die.'  It  may  be  that 
the  influence  of  Eve  was  considered  a  mitigating  circnm^taiiice.  Thi»  sen- 
tence ii4  the  archtype  of  the  abolition  of  capital  puni^hnieiit  and*  the  sub- 
stitution of  life  imprisonment  at  hard  labour." 

The  author,  counting  this  story  a?*  "an  ancient  fable  told  by  prinritive 
hordsnien  far  back  in  the  dawn  of  history,"  estimates  It  as  highly  interei** 
ting  to  tho  lawyer,  "because  It  reflects  ideas  of  law  and  justice  in  an  earrly 
period  of  the  development  of  the  Jewitih  race,  whose  Institutions  have  pro- 
foundly affected  the  law  and  ethics  of  civilized  society."— JS^rc/tdHj^. 


STUDIES  AND  HABITS  FOR  YOVl^d  LAWYERS. 

(Part  of  Address  by  George  Whit^lock,  Esq.,  before  the  Students 
of  the  EaW  School'  of  the  tlnivefsi^y  of  Maryland.) 

In  a  field  of  eildless  vei*satlllty  all   collatei'al   knowledge   will  be   of 
Value,  but  you  can  have  but  one  life  ambition  4     fo  the  goal  of  pi^ofessloiiai 
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ttUaunmeni  jxm  must  dimet  your  cour8<^  vn^  nndeviating  determination. 
Ckmoeatrate,  tlion,  on  yoor  lehosen  profiesBion,  and  as  the  Veda  says,  let 
one-^motedness  of  mind  be  tha  watchword,  Stady  persistentjy,  study 
aeeordjfig  to  the  ficientific  mediod,  and  in  the  spirit  of  advanced  research 
which  yon  have  already  acqnired.  Digest  the  decisions  of  the  Maryland 
Court  of  Appeals  and  of  the  United  Stat^^s  Supreme^  t-ourt  as  the  advanced 
sheets  appear,  and  digest  them  90  that  you  grasp  the^  controlling  principles. 
In  these  early  days  while  time  is  youres'and  the  shadows  still  fall  to  the 
westward,  read  treatise  of  tl>e  law,  learn  tlie  Code  of  your  State,  and  pre- 
pare articles  for  the  legal  joyrnak.  Detennine  to  jdeyote  to  these  enter- 
prises two  particular  nights  a  week  at  the  Bar  Library;  and  you  will  never 
regret  the  resolution.  If  you  are  oonteinplating  matfiinony,  get  the  Law 
Library  into  the  co|itract»  Make  thorbughness  and  eonipleteness  the  rules; 
of  your  conduct,  and  as  you  labour,  do  so  with  the  receptivity  which  wel- 
comes the  new  truth.  It  is  the  medifeval  attitude  of  work  and  prayer — 
Laharemus  est  or  emus. 

Said  the  stately  Wallis  to  your  predecessors  t 

"  Next  to  self-possession  and  self-control,  the  working  quality  which 
wiH  fttand  you  most  in  stead,  is  clearness  of  mind  and  speech.  Whether 
the  stream  be  doep  or  shallow,  it  matters  little  what  golden  stands  lie  in 
the  bed,  if  men  cannot  be  made  to  see  them.  Clearness  of  statement  can 
hardly^  be  without  clearness  and  directness  of  thought.  This  last,  perhaps, 
is  commonly  a  gift  to  nature,  but  there  are  few  good  minds  in  which  dis- 
oipline  and  use  will  not  breed  a  habit  6f  it.  It  is  not  given,  as  we  know, 
to  all  men,  to  be  eloquent,  or  great,  or  very  wise,  but  he  whose  mind 
goes  straight  to  its  own  purposes  and  conclusions,  and  can  light  the  minds 
of  other  men  along  its  processes  as  with  the  light  of  perfect  day,  has,  as 
an  advocate,  as  little  reason  as  the  best  to  rail  at  fortune." 

And  here  another  word  of  caution.  Do  not,  regardless  of  intrinsic 
merit  and  for  the  mere  sake  of  appearing  in  Court,  take  every  case  that  is 
offered  to  you,  for  there  will  be  many  which  clients  know  that  older  law- 
yers would  not  accept,  .  but  ma^ster  the  facts  and  the  law  of  every  suit  in 
which  you  are  actually  engaged  as  counsel,  whether  for  the  plaintiff  or 
defendant,  and  above  all,  try  your  own  cases,  and  if  necessary,  without 
reward,  the  cases  of  any  honourable  lawyer,  who  will  permit  you.  Self- 
reliance  is  the  keynote  to  your  success^  and,  as  Thackeray  observes,  in  every 
great  crisis  of  life  we  must  necessarily  stand  alorie.  Adopt  the  maxim  of 
Moltke  :  "  First  reflect,  then  dare  " — and  while  you  should  not  invite 
defeat,  do  not  fear  it,  for  defeat  is  the  surest  means  of  instruction,  and 
with  honour  maintained,  your  very  opponents  will  say  gloria  victis. 

Strengthen  memory  by  fixing  in  your  minds  both  dales  and  references 
to  ftuthorities,  and  learn  to  think  and  to  think  independently,  and  refrain 
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from  consulting  your  seniors  as  to  what  the  law  is  until  you  have  first 
thoroughly  investigated  for  yourselvef*.  On  legal  fact  gleaned  by  the 
attrition  of  independent  research  is  worth  as  a  contribution  to  your  de- 
velopment, a  dozen  which  another  man  may  casually  tell  you.  Perform 
promptly  and  vigorously  the  duty  which  is  obvious  and  immediate,  and 
clients  and  eucce=^s  will  a>»suredly  come,  but  do  not  take  short  or  narrow 
views  of  life,  and,  for  the  ^ke  of  present  advantage,  sacrifice  a  greater 
future.  Do  not  confound  the  ephemeral  with  that  which  is  eternal,  the 
local  with  that  which  is  univer«(il,  the  fortuitous  with  that  which  is  neces- 
sary and  immutable.  And  dO  not  permit  yourselves  to  regard  the  purely 
provincial  and  archaic  as  invariably  good  because  it  is  yours.  In  short, 
be  not  like  Sordello,  who  from  his  breezy  parapet  might  look  toward 
Mantua,  but  could  not  pei'ceive  the  broader  life  across  the  near  horizon  : 

"  Beyond  the  glades 
On  the  fir  forest's  border  and  the  rim 
Of  the  low  range  of  mountains  was  for  him 
No  other  world."  , 

It  has  been  solemnly  adjudicated  that  your  first  duty  is  to  the  ad- 
ministration of  justice,  and  you  are  undoubtedly  priests  of  Ae  temple,  but 
your  obligation  to  the  court  will  permit  you  to  eerve  your  own  clients 
with  devotion.  You  mu»t  be  a  part,  too,  of  the  sentiment,  practical  life  of 
the  community,  in  touch  with  its  pulsation  and  progress,  for  with  all  your 
activity,  you  will  need  friends  within  and  without  the  professional  circle, 
and  to  gain  friends,  be  friendly.  You  will  according  to  the  legal  maxim 
bo  known  by  your  associates.  If ,  Schiller,  nobest  of  German  poets,  is  to 
be  believed,  industry  and  friendship  are  tkeonly  ideals  which  will  assured- 
ly stand  by  you  until  the  Blind  Fury  with  the  abhorred  shears  shall  slit 
the  thin-spun  life.^77i^  Laic  Studenti  Helper. 


BOOK    RE^IE^VNra 

The  Law  of  Receivers.    By  William  A.  Alderson, 

Published  by   Messrs.  Baker,  A^oorhis  and  Company,  New  York. 
New  Edition,  1905,  xxvii  and  956  pp.  Rs.  24. 

"  Beach  on  Receivers  "is  a  well-known  American  work  on  the  sub- 
ject. Mr.  Alderson  as  editor  of  Mr.  Beach's  book,  published  in  1897, 
had  fully  established  that  in  revising  and  rewriting  it,  he  had  so  thoroughly 
appropriated  the  subject  that,  but  for  his  own  personal  reasons,  the  book 
should  have  been  justly  published  under  the  title  of  ''Alderson  on  Receivers," 
instead  of  under  the  title   of   "  Beach   on   Receivers,  Alderson's  edition," 
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The  latter,  which  was  practically  a  now  work  from  the  pen  of  Mr.  Alderson, 
has  been  entirely  re-written  again  and  appears  now  under  the  title  of 
*'  Alderson  on  Receivers."  This  much  hy  way  of  history  of  the  prepara- 
tion of  the  work.     Now  to  its  contents  and  merits. 

This  practical  treatise  contains  the  Law   of   Receivers   as   ai)plicable 

to  Individuals,  Partnerships  and  Corporations,  idth  an  ej'temled 

consideration  of  Heceivers  of  Rail icat/s  and  in  jtroeeedinrfs  in  Bankruptcy, 
It  is  an  exhaustive  work,  full  with  up-to-date  (January,  IDOo)  citations 
from  all  American  Jurisdictions.  The  principles  and  rules  of  law  govern- 
ing the  eligibility,  appointment,  rights  and  powers,  and  duties  and  liabilities 
of  receivers  are  stated  and  discussed  tersely  and  accurately.  The  whole 
work  is  divided  into  XXVI  long  Chapters,  the  last  of  which,  for  easy 
comprehension  by  the  inexperienced  practitioner,  gives  a  thoughtful  and 
succinct  summary  of  the  salient  principles  and  rules  of  practice  applicable 
to  receivers  and  receivership  proceedings. 

In  India — a  land  of  Acts  and  Codes — the  provisions  of  the  law 
relating  to  receivers  are  scattered  over  two  enactments.  The  Specific 
Relief  Act  (I  of  1877),  sections  5,  G,  7  and  U,  and  the  Civil  Procedure 
Code  (Act  XIV  of  1882),  sections  503  to  505  cont^iin  the  whole  current 
statutory  law  of  the  land.  These  sections  are  hopelessly  meagre,  and  also 
the  case-law  on  them  is  not  very  rich.  The  Indian  Courts  have  often 
to  resort  to  the  English  works  by  Bennet  and  Kerr,  but  the  American 
works  are  seldom  called  to  aid  for  the  simple  reason  that  they  are  not 
generally  available  in  India  and  the  Indian  Practitioner  is  ignorant  of  their 
genuine  high  worth.  In  1903  Mr.  WoodrofFe,  now  a  Judge  of  the  High 
(^ourt  of  Judicature  at  (*alcutta,  published  a  small  book  of  300  pages 
under  the  title  of  "  The  Law  Relating  to  Receivers  in  British  India." 
He  collected  therein  the  rules  and  principles  very  ably  and  carefully,  but 
the  work  is  an  elementary  one  and  does  not  go  so  far  as  the  comprehensive 
treatise  of  Mr.  Alderson,  in  which  the  Indian  Practitioner  and  Judge  will 
find  sound  learning  and  wide  information. 


Daniel  on  Negotiable  Instruments.    Published 

by  the  ''  Baker  and  Yoorhis  Company/'  New  York.     Fifth  Edi- 
tion, 1903.     f  Wo  Vok.     More  than  2,000  pages.     Rs.  48. 

Many  a  reader,  ignorant  of  the  incomparable  worth  of  this  prodi|riou.s 
^'ork,  published  more  than  three  years  ago  will  read  the  present  review 
8^  very  late.  But  the  exceptionally  high  place  Mr.  Daniel's  work  holds 
^^  the  Commercial  Law,  coupled  with  the  fact  that  its  next  edition  may 
J^ot  see  the  light  before  another  ten  years,  is  a  sufficient  justification  for 
J^oticing  it  so  late. 
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Published  originally  in  187G,  Mr.  Dani^rs  work  has  always  found 
favour  and  frequent  quotation  in  the  highest  tribunals  of  the  United  States 
\and  British  Empire.  "It  seeks  to  l)e  a  true  reflex  of  the  law  of  the  subject 
as  understood  and  applied  throughout  the  domains  of  the  English-sj>eaking 
people."  For  more  than  a  quarter  of  a  centur}'  it  has  ever}'where  com- 
manded the  highest  admiration  of  the  profession  and  judiciary.  "  As 
commerce  moves  to  greater  conquests,  the  negotiable  instrument  will 
maintain  itself  in  the  forefront,  as  the  harbinger  of  uniform  law.  This 
work  was  the  first  to  treat  the  subject  in  its  ample  sco|>e/'  and  "  has  up- 
held itself  in  the  good  opinion  of  the  legal  profession  and  of  enlightened 
laymen." 

In  India  we  have  a  small  self-sufficient  Negotiable  Instruments  Act 
of  li^D  dry  sections.  Its  provisions  are  both  meagre  and  defective.  They 
are  difficult  of  comprehension  and  application  without  the  aid  of  scientific 
treatises  on  the  subject  written  by  the  exi^rienced  European  and  American 
experts  in  this  most  important  branch  of  the  Mercantile  Law.  An  Act 
or  Code  is  a. good  thing  so  far  as  it  aims  at  securing  uniformity  and 
certainty.  But  compared  with  a  scientific  work  it  is  a  production  of  art. 
Its  juristic  worth  is  generally  of  the  smallest  degree.  Its  bare  sections 
are  so  many  bones  without  flesh.  Mr.  Daniel  treats  of  the  subject  from 
theoretical  as  well  practical  stand-points.  "  Commerce,"  he  very  aptly 
says  in  the  preface  of  the  5th  edition,  "  is  the  pioneer  in  the  assimilation 
of  peoples  and  laws.  The  Negotiable  Instrument  is  the  leader  of  the 
pioneer  corps  ;  and  it  is  quite  probable  that  it  will  produce  the  first  body 
of  homogeneous  law  that  is  evolved  in  the  realms  of  civilization.^'  It  is 
these  sublime  principles  that  the  author  has  had  in  view  in  preparing  the 
first  and  subsequent  four  editions  of  his  marvellous  work.  We  know  of 
no  other  extant  work  which  discusses  the  law  of  negotiable  instrument 
so  thoroughly  and  exhaustively.  It  is  but  just  to  remark  that  it  is  as  good 
a  work  for  the  present  as  for  the  future.  The  princi])les  expounded  there- 
in have  already  been  given  the  shapes  of  statutes  by  more  than  a  score  of 
the  American  States.  And  it  would  not  be  an  extravagant  prediction  that 
by  and  by  it  will  achieve  the  same  triumph  in  the  remaining  States  as 
well  as  abroad.  A  work  ,with  such  a  brilliant  j>ast  needs  no  praise 
from  us. 
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Administration  of  Criminal  Justice  in  England 
and  India— A  Comparison. 

^^  BY  SYED  AMEER  ALL 

Late  a  Judge  of  H.  M.'s  High  Court  of  Judicature  in  Bengal. 

"  The  conjunction  of  coincidences  "  which  led  to  the  disastrous  failure 
of  justice  in  the  case  of  Adolph  Beck  was,  a  little  while  ago,  characterised 
in  the  House  of  (Commons  by  an  eminent  politician  and  lawyer  as  "  a 
tragedy  of  errors."  However  tragical  the  consequences  of  the  trial  were 
to  the  individual  concerned,  they  have  served  one  useful  purpose.  They 
have  brought  home  to  the  public  that  the  administration  of  criminal  justice 
in  England  is  open  to  improvement.  And  it  was  interesting  to  know  from 
an  authoritative  source  that  even  members  of  the  Government  were  "  in 
favour  of  some  sort  of  criminal  api>eal  to  provide  for  the  possibility  of 
-revision  in  criminal  cases." 

The  admission  even  of  a  "  possibility  "  which  this  statement  implies, 
is  a  distinct  advance  in  the  conception  of  the  situation.  The  wonder  is 
that  the  need  of  such  a  court  should  not  have  forced  itself  on  the  minds 
of  the  publicists  without  requiring  so  many  immolations  on  the  altar  of 
justice.  For  it  is  idle  to  suppose  that  the  case  of  Adolph  Beck  was  the 
first,  or,  so  long  as  the  present  system  is  allowed  to  remain  unchanged, 
will  be  the  last  of  its  kind.*     The  remark  in  the  House  of  Commons   that 

*  since  the  above  was  written  the  case  of  Forb33  has  furnished  an'>ther  illustration.  If 
Edulji's  appeal  has  been  heard  and  disposed  of  bj  a  cora;i3t2:it  tribu*.nl,  the  serious  doubt 
which  a  large  body  of  the  public  entertain  abjut  tho  cirrc^t!i3H  of  his  coavictioa  would  hayg 
been  dispoeod  of  one  way  or  the  other. 
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"  those  cases  of  wrongful  imprisonment  were  not  merely  so  rare  as  a 
great  many  people  would  fain  believe  "  did  not  certainly  err  on  the  side 
of  exaggeration.  Only,  in  the  majority  of  instances  the  facts  are  not  so 
glaring,  and  do  not,  therefore,  arouse  the  same  interest  as  in  the  case  of 
Adolph  Beck. 

Lawyers  are  proverbially  conservative  in  their  ideas  ;  old-established 
institutions  possess  in  their  eyes  the  sanctity  of  ages.  But  even  they 
have  realised  for  a  long  time  the  necessity  of  a  change. 

To  the  general  public,  the  administration  of  criminal  justice  is  a 
matter  of  serious  importance  ;  and  lawyer  and  layman  alike  must  feel 
that  no  means  should  be  neglected  ^  to  ^uard  against  the  chance  af  an 
innocent  person  being  wrongfully  convicted  for  an  offence  which  he  or 
she  never  committed,  and  condemned  to  the  loss  of  liberty — may  be  posi- 
tion and  character — ^all  that  one  holds  most  valuable  in  life.  Juries  and 
Judges  are  equally  open  to  wrong  impressions,  equally  prone  to  attach 
undue  weight  to  positrve  statements  unless  shown  to  be  manifestly  untrue. 
The  mere  fact,  that  twelve  good  and  honest  citizens  come  to  a  particular 
view,  does  not  invest  their  opinion  with  the  character  of  infallibility  ; 
crfleetively  they  are  as  liable  as  individually  to  be  swayed  by  preconcep- 
tions. Miiiearriage  of  justice  is  in  these  circumstances  unavoidable.  In 
palliation  of  these  aberrations  it  is  alleged  that  they  are  occasional.  Rare 
or  uncommon,  i*.  seems  to  be  aa  imperative  duty  on  the  part  of  all  interest- 
ed in  the  proper  administration  of  justice  to  render  the  occurrences  of 
^uch  fatalities  less  possible. 

;  Hitherto,  the  task  of  revising  wrong  convictions  has  been  entrusted 
ip  offi;cilils  who  deal  with  the  cases  upon  minutas  prepared  by  clerks, 
9«pplemented  by  the  opinion,  or  the  report,  of  the  trying  Judge.  It  is  aa 
onerous  and  invidious  responsilMlity.  To  expect  that  under  this  system 
any  individual,  however  talented  and  conscientious,  can  perform  this  duty 
iii  every  instance  satisfactorily  is  to  calculate  on  the  impossiWe.  That  he 
so  often  arrives  at  an  apprmimately  correct  conclusion  is  to  his  credit. 
The  consideration  of  a  criminal  case  in  its  final  stage  requires  a  combina- 
tion of  qualities,  chief  of  which  are  a  judicial  faculty  and  the  capacity  of 
marshalling  facts  with  due  regard  to  their  relative  bearing.  These  quali<- 
ties  do  not  come  intuitively  or  by  inspiration,  but  are  the  growth  of  patient 
trailing  and  practical  experience.  And  no  amount  of  *'  minutes,"  pre- 
pared by  the  ablest  clerks,  can  make  up  for  their  absence.  Nor,  is  the 
atmosphere  of  an  office-chamber  conducive  to  that  careful  analysis  and 
weighment  of  facts,  which  is  habitual  in  an  open  court ;  the  mind  is  apt 
to  be  confused  by  the  very  elaboration  of  the  "  minutes  "  on  which  it 
proposes  to  act. 

The  House  of  Commons  represent^,  in  a  collective  shape,  the  common 
sense  and  practical  wisdom  of  the  British  nation.    The  expression,  in  the 
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midst  of  this  body,  by  a  member  of  the  late  Government  of  his  "  personal 
concurrence  with  those  who  are  in  favour  of  a  Court  of  Criminal  Appeal " 
furnishes  a  hopeful  augury.  Not  that  the  idea  will  pass  unopposed  or 
uncriticised.  Many  would  view  with  disfavour,  the  suggestion  to  give  to 
tlie  accused  an  appeal  in  the  case  of  a  wrong  conviction,  on  the  ground 
that  logically  it  would  lead  to  a  right  of  appeal  by  the  Crown  in  the  event 
of  a  wrongful  acquittal.  They  would  fain,  therefore,  be  content  with 
making  it  compulsory  on  Judges  to  "  reserve  "  cases.  It  must  be  obvious, 
however,  that  a  bald  provision  of  this  character  would  hardly  meet  all 
necessities  ;  for  a  Judge  would  be  bound  to  state  a  case  only  where  a 
question  of  law  is  raised  at  the  trial.  In  the  case  of  Adolph  Beck  where  a 
point  as  to  the  admissibility  of  certain  evidence  did  arise.  Counsel  could 
have  asked,  under  such  a  provision,  for  the  statement  of  a  case.  But  in 
the  majority  of  instances  justice  miscarries  because  the  verdict  proceeds 
upon  a  misapprehension  or  wrong  appreciation  of  the  facts. 

It  is  in  these  cases  that  a  Court  of  Criminal  Appeal  is  needed  to 
correct  mistakes  and  redress  the  wrong,  and  prevent  the  '*  appalling 
experience  "  to  which  Mr.  Asquith  referred  in  the  House  of  Commons. 

Nor  is  the  right  of  appeal  by  the  Crown,  from  a  perverse  verdict  of 
acquittal,  such  a  dread  contingency  as  need  prevent  our  considering  the 
necessity  of  a  change  in  the  judicial  system  in  the  interests  of  a  person 
wrongly  accused  of  a  crime. 

A  competent  criminal  tribunal,  to  take  cognizance  of  the  cases  which 
now  come  before  the  Home  Office,  and  with  which  it  fipds  itself  hardly 
adequate  to  cope,  may  be  regarded  now  as  within  the  range  of  practical 
politics.  In  cQ««dering  the  scope,  jurisdiction  and  functions  of  such  a 
court,  a  judicial  system,  which  owes  its  origination  primarily  to  English 
lawyers,  offers  an  interesting  subject  of  study.  The  Indian  Legislature 
has  in  a  great  measure  anticipated  the  provision  towards  which  public 
opinion  is  tending  in  England,  and  without  which  we  may  soon  be  brought 
face  to  face  with  a  still  more  scandalous  miscarriage  of  justice  than  even 
in  the  case  of  Adolph  Beck. 

I  admit  the  British  Indian  system  is  by  no  means  perfect ;  many 
features  in  it  are  open  to  criticism.  All  the  same  the  safeguards  it  pro- 
vides against  an  erroneous  conviction  marks  it  as  incomparably  superior 
to  that  which  prevails  in  England.  These  safeguards  often  fail  to  answer 
their  purpose  but  that  is  due  either  to  personal  idiosyncrasies,  or  to  too 
much  subservience  to  the  letter,  rather  than  the  spirit  of  the  law. 

No  adequate  conception  can  be  formed  of  the  intent  or  nature  of  the 
provisions  for  the  revision  of  criminal  cases,  without  some  understanding 
of  the  machinery  with  which  the  work  is  carried  on.  The  High  Courts 
qI  Judicature  in  India  are  modeled  on  the  same  lines  as  the  High  Court 
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of  Justice  in  England.  The  Metropolitan  High  Court  possesses  the  same 
traditions.  And  although  since  the  Charter  much  has  happened  to  impair 
their  jurisdiction,  they  enjoy  unabated  the  confidence  and  respect  of  the 
public.  For  the  elucidation  of  my  thesis  I  am  taking  as  an  instance  the 
High  Court  of  Judicature  in  Bengal,  of  which  I  had  the  honour  of  being  a 
member  for  so  many  years.  The  criminal  jurisdiction  of  the  court  extends 
over  a  population  exceeding  seventy  millions,  inhabiting  a  vast  province 
which,  in  the  variety  of  its  economic  and  industrial  interests,  bears  com- 
parison with  some  of  the  largest  and  most  advanced  Western  countries. 
The  entire  criminal  work,  which  is  chiefly  appellate  and  revisional,  of 
Bengal,  Behar,  Orissa  and  Assam  is  entrusted  to  a  Bench  composed  of 
two  Judges.  I  mention  this  fact,  not  with  the  object  of  glorifying  the 
Indian  High  Courts,  but  to  show  the  utter  groundlessness  of  the  fear,  that 
a  single  Bench  in  England  would  not  be  able  to  make  headway  with  the 
cases  it  would  be  called  upon  to  determine,  and  that  there  -would  soon  be 
a  congestion  of  business. 

The  Subordinate  Criminal  Courts  are  presided  over  by  Sessions 
Judges,  and  District,  Joint  and  Deputy  Magistrates.  These,  under  the 
superintendence  and  general  direction  of  the  High  Court  form  the  judicial 
hierarchy  charged  with  the  administration  of  criminal  justice.  The  unpaid 
Magistracy  also  perform  most  useful  functions.  Offences  are  triable 
according  to  their  degrees  of  culpability,  and  certain  classes  of  magistrates 
cannot  impose  punishments  beyond  a  specified  limit.  An  appeal  lies  both 
on  law  and  facts,  save  where  the  sentence  is  one  of  imprisonment  not 
exceeding  one  month  "  only,"  or  of  fine  not  exceeding  fifty  rupees  "  only," 
or  of  whipping  "  only."  In  such  cases,  however,  the  accused  has  the 
right  of  applying  either  to  the  court  to  which  the  officer  passing  the 
sentence  is  subordinate,  to  "  refer  "  the  case  to  the  High  Court  for  the 
exercise  of  its  revisional  jurisdiction,  or  of  applying  direct  to  the  High 
Court.  Or  that  Court,  if  it  is  of  opinion  that  there  has  been  a  miscarriage 
of  justice,  may,  of  its  own  motion,  refer  it  to  the  High  Court,  with  a  recom- 
mendation that  the  conviction  might  be  quashed. 

Where  there  is  a  right  of  appeal  and  it  fails,  the  accused  has  a  right 
to  apply  to  the  High  Court.  The  power  of  revision  possessed  by  the  High 
Court  is,  not  without  reason,  regarded  as  affording  a  most  wholesome  safe- 
guard against  a  miscarriage  of  justice  or  a  capricious  exercise  of  judicial 
power. 

The  section  in  the  Code  of  Criminal  Procedure  indicating  the  Court*^ 
revisional  functions,  is  worded  as  follows  : 

"  The  High  Court may  call  for  and  exa- 
mine the  record  of  any  proceeding  before  any  inferior  Criminal  Court 
situate  within  the  local  limits  of  its .jurisdiction  for  the  pur- 
pose of  satisfying  itself  as  to  the  correctness,  legality  or  propriety  of  any 
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finding,  sentence  or  order  recorded  or  passed,  and  as  to  the  regularity  of 
any  proceedings  of  such  inferior  court." 

The  powers  of  the  High  Court  under  the  Charter  are  wider  still.  The 
law  has,  on  the  whole,  been  interpreted  and  applied  in  the  broadest  sense, 
to  correct  mistakes,  to  redress  injustice  and  stop  high-handed  proceedings 
on  the  part  of  inferior  courts.  And  sentences  and  findings  have  been 
"  revised,"  not  only  on  the  ground  of  illegality  or  irregularity,  but  also 
because  they  were  wrong  on  the  "  merits."  Extravagant  terms  of  imprison- 
ment, indiscreet  imposition  of  fines,  exaction  of  excessive  bail,  unneces- 
sary delay  in  the  trial  of  cases,  have  been  dealt  with  and  remedied  by  the 
High  Court,  in  the  exercise  of  its  revisional  jurisdiction.  Its  appellate 
powers  are  equally  extensive.  It  must  be  noted  that  under  the  Indian 
Law  serious  offences  carrying  heavy  penalties  are  divided  into  two 
classes  ;  some  from  their  heinousness  or  gravity  are  triable  exclusively 
in  the  "  Court  of  Session."  Others  are  triable  in  the  Court  of  Session,  or 
by  a  Magistrate  vested  with  what  is  called  first  class  powers.  In  case^ 
tried  in  the  "  Court  of  Session  "  the  appeal  lies  to  the  High  Court.  In 
the  others  the  accused  can  appeal  to  the  Sessions  Judge,  and  on  failure 
thereof,  can  apply  in  revision  to  the  High  Court. 

"  Trials  before  a  Court  of  Sessions  "  are  "  either  by  jury  or  with  the 
aid  of  assessors."  The  Sessions  Judge  is,  of  course,  in  both  instances  a 
component  part  of  the  court.  To  make  the  provision  generally  intelligible, 
it  is  necessary  to  mention  that  certain  districts  which  are  considered 
suflBciently  advanced  possess  the  privilege  of  trial  by  jury.  In  the  others 
which  do  not  occupy  that  fortunate  position  the  Judge  tries  the  case  with 
the  aid  of  assessors. 

In  an  appeal  from  a  conviction  by  a  jury  the  law  does  not  authorise 
the  court  to  alter  or  reverse  the  verdict  "  unless  it  is  of  opinion  that  such 
verdict  is  erroneous,  owing  to  a  misdirection  by  the  Judge,  or  to  a  mis-, 
understanding,  on  the  part  of  the  jury,  of  the  law  as  laid  down  by  him." 

In  the  case  of  an  appeal  from  a  conviction  by  the  Sessions  Judge  with 
the  aid  of  assessors,  the  High  Court  has  the  power  to  examine  the  evidence, 
irrespective  of  any  question  of  misdirection  or  misunderstanding  of  the 
law. 

The  traditional  reverence  attached  to  a  trial  by  jury  makes  jne  hesitate 
to  say  a  word  in  depreciation  of  the  time-honoured  institution  which  has 
been  the  means,  in  England,  of  guarding  the  liberty  of  the  subject  in 
times  of  great  difficulty  and  danger,  and  which  in  the  Presidency  towns 
of  India  has  served  a  most  useful  purpose.  So  much,  however,  I  think  I 
may  say.  As  an  advocate  and  as  a  Judge,  I  have  carefully  watched  for 
many  years,  the  working  of  both  modes  of  trial  outside  the  Presidency 
towns,  and  my  opinion   is  that  a  trial   with  the  aid  of  assessors  has  an 
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advauhige  which  the  other  often  greatly  needs — viz.,  of  having  the  case  of 
the  accused  considered  upon  the  merits  by  an  Appellate  Court  presided 
ovef  by  two  judges  generally  of  experience,  and  generally  uninfluenced  by 
sentiment  or  bias. 

When  an  appeal  from  a  conviction  is  presented  to  the  court,  the 
dppellant  or  his  advocate  is  entitled  to  l>e  heard  and,  if  he  makes  out  a 
prima  fade  case  of  grievance,  the  appeal  is  admitted  and  notice  is  issued  to 
the  Crown  to  appear  and  support  the  conviction. 

The  powers  of  the  Court  in  Ae^aling  with  appeals  are  very  extensive. 
It  can  ^'  reverse  the  finding  and  sentence,  and  acquit  or  discharge  the 
accused  or  order  him  to  be  re-tried  by  a  court  of  competent  jurisdiction 
subordinate  to  such  Appellate  Court  or  committed  for  trial,  or  alter  the 
findings  maintaining  the  sentence,  or  with  or  without  altering  the  finding, 
reduce  the  sentence,  or,  with  or  without  such  reduction  and  with  or  with- 
out altering  the  finding  alter  the  nature  of  the  sentence  but   not  so   as   to 

enhance  the  same" "make  any  amendment   or 

any  consequential  or  incidental  order  that  may  be  just  and  proper." 

In  order  to  show  the  necessity  of  such  powers  on  the  part  of  the 
highest  Appellate  Tribunal,  I  w  ill  give  one  instance.  Three  persons  were 
tried  in  the  Court  of  Sessions  on  a  charge  of  murder  of  a  particularly  foul 
and  brutal  nature.  The  evidence,  which  was  partly  circumstantial  and 
partly  direct,  consisted  of  the  testimony  of  the  woman  with  whom  it  was 
alleged  the  deceased  was  carrying  on  an  intrigue,  and  of  members  of  her 
household.  They  spoke  to  the  accused,  whom  they  alleged  to  have  identi- 
fied by  their  voices,  coming  to  her  house,  seizing  the  victim  and  dragging 
him  out.  The  motive  assigned  was,  that  the  prisoners  themselves  were 
on  terms  of  intimacy  with  the  woman.  The  accused  were  convicted  and 
sentenced  to  death.  On  appeal  to  the  High  Court  it  was  found  that  the 
Sessions  Judge  had  omitted  to  call  the  attention  of  the  jury  to  two  material 
facts  :  namely,  the  presence  in  the  woman's  room  of  blood-marks  which 
had  been  washed  oflE  in  the  morning,  and  secondly  her  husband's  absence 
from  home  and  late  return  on  the  night  of  the  murder.  An  examination 
of  the  evidence  with  the  light  of  these  facts  left  no  doubt,  that  the  murder 
was  committed  in  the  house  and  not,  as  alleged  by  the  prosecution,  outside, 
and  that  it  was  the  work  of  somebody  else  and  not  of  the  accused  persons. 
The  High  Court  accordingly  set  aside  the  conviction,  and  acquitted  the 
prisoners.  But  for  the  plenary  powers  possessed  by  the  High  Court,  three 
innocent  men  would  have  undergone  the  sentence  of  death  for  a  crime 
which  could  not  be  brought  home  to  them. 

I  may  remark,  by  the  way,  that  a  death-sentence  passed  by  an  inferior 
tribunal  cannot  be  carried  into  effect  until  confirmed  by  the  High  Court, 
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There  are  cases,  however,  in  which  the  Sessions  Judge  may  disagree 
with  the  verdict  and  consider  that  the  jury  had  taken  a  perverse  view  of 
the  evidence,  or  had  arrived  at  a  conclusion  not  warranted  by  the  facts. 

In  such  a  contingency  if  he  is  clearly  of  opinion  that  it  is  necessary 
for  the  ends  of  justice  to  submit  the  case  to  the  High  Court,  the  law 
requires  him  to  do  so.  In  dealing  with  such  references  the  court  "  may 
exercise  any  of  the  powers  which  it  may  exercise  on  an  appeal,  and  may, 
after  giving  due  weight  to  the  opinions  of  the  Sessions  Judge  and  jury, 
either  acquit  or  convict  the  accused  of  any  offence  to  which  the  jury 
could  have  con\'icted  upon  the  charge  framed  and  placed  before  it." 

This  provision  of  law  has  been  the  means,  in  numerous  instances,  of 
preventing  grave  and  scandalous  miscarriage  of  justice.  I  will  mention 
two  cases  by  way  of  illustration.  Both  were  acquittals  by  juries.  The 
first  case  occurred  at  a  time  when  the  ignorant  sections  of  the  Indian 
populace  were  greatly  agitated  by  the  measures  adopted  by  Government 
to  prevent  the  spread  of  plague.  They  had^jii  fact,  worked  themselves 
up  into  a  belief,  that  forcible  inoculation  was  to  be  resorted  to.  A  num-> 
ber  of  coal-heavers  sitting  outside  a  shed  observed  a  peaceable  Austrian 
sailor  passing  along  the  road.  Taking  him  for  a  plague-doctor  they  set 
upon  him,  and  rounded  him  into  the  river,  where  they  continued  pelting 
him  with  coal  and  brick  bats  until  he  was  drowned.  The  culprits  werg 
tried  in  the  Court  of  Sessions  by  a  jury ;  the  evidence  of  identification  wa^ 
overwhelming  and  conclusive,  the  Judge's  summing  up  was  exhaustive 
and  clear  ;  practically  there  was  no  defence.  And  yet  the  jury  either  from 
a  mistaken  feeling  of  pity,  or  because  the  murdered  man  was  a  foreigner, 
acquitted  the  prisoners.  The  Judge  disagreed  with  the  verdict  and  re- 
ferred the  case  to  the  High  Court ;  the  verdict  was  set  aside,  the  ringleaders 
were  convicted  of  murder  and  sentenced  to  transportation  for  life. 

In  the  other  case,  a  respectable  Brahman  youth  was  found  murdered 
in  the  house  of  a  friend,  also  a  Brahman,  where  he  had  gone  on  a  visit.    It 
appeared  in  evidence,  that  the  murdered  man  was,  on  the  morning  of  the 
occurrence,  seated  near  the  wife  of  his  host,  a  young  girl  of  his  village 
and  talking  to  her  familiarly.     This  was  observed  by  the  husband.     What 
happened  afterwards  neither  the  wife  nor  the  mother  of  the  husband  would 
tell.     But  the  police  found  the  unfortunate  youth  hacked  to  death  lying 
weltering  in  his  blood.     It  also  appeared  that  the  accused  had  changed  and 
washed  his  clothes  and  hidden  them  in  a  corner  of  the  house  ;  he  had  also 
thrown  into  a  dense  bush  close  by  an  axe  which  was  covered  with  blood. 
Chemical  analysis  proved  that  the  spots  on  the  clothes  and  the  axe  were 
"  mammalian  blood."     All  the  circumstances  pointed  conclusively  to  the 
Brahman  husband  as  the  murderer  of  his  friend  ;  and  yet  the  jury  acquit- 
ted him.     U  pon  a  reference  to  the  high  Court  the  verdict  was  set  aside. 
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It  may  be  said,  perhaps,  that  such  cases  are  not  likely  to  arise  in 
England  and  that,  therefore,  we  need  not  provide  for  such  exceptional 
powers  in  the  English  High  Court.  Human  nature  does  not  alter  with 
climate  or  latitude  ;  false  testimony  is  not  confined  to  any  particular  coun- 
try, nor  is  the  virtue  of  truthfulness  the  peculiar  monopoly  of  one  con- 
tinent. The  nature  of  criminal  justice  in  Great  Britain  bears  witness  to 
the  fact  that  similar  consequences  are  by  no  means  uncommon.  It  is  not 
only  to  guard  against  occasional  contingencies  of  this  character  but  also, 
to  prevent  justice  miscarrying  from  misconception  of  facts,  that  it  is  sub- 
mitted excessive  powers  should  be  vested  in  the  Court  of  Appeal,  to  revise 
the  verdicts  of  juries  and  the  findings  of  inferior  courts. 

The  Indian  Law  reviewed,  so  far,  relates  to  Sessions  trials  outside  the 
Presidency  towns.  In  Calcutta,  Madras,  and  Bombay  there  is  no  appeal 
from  the  verdict  of  a  jury.  But  in  case  of  a  conviction  the  matter  can  be 
brought  before  the  High  Court  in  the  exercise  of  what  is  called  its  "  extra- 
ordinary" Criminal  Jurisdiction,  upon  a  certificate  of  the  Advocate- 
General  that  there  has  been  an  error  in  the  proceedings,  which  has  caused  a 
miscarriage  of  justice. 

European  British  subjects  occupy  a  markedly  different  position  from 
the  rest  of  the  population  ;  as  a  rule  they  are  exempt  from  the  jurisdiction 
of  magistrates  other  than  those  of  their  own  nationality,  and  whatever  the 
nature  of  the  oflEence,  are  entitled  to  be  tried  by  a  jury  of  their  own  race 
whenever  they  claim  the  right.  In  the  matter  of  appeals  also  they  are 
differently  placed. 

In  all  cases  of  acquittal,  outside  the  Presidency  towns,  the  right  of 
appeal  is  vested  in  the  Crown  alone,  and  is  meant  to  be  exercised  only 
when  there  has  been  a  miscarriage  of  justice  so  grave  as  would  induce  the 
Local  Government,  as  the  custodian  of  public  security,  upon  the  advice  of 
its  Law  officers  to  interfere. 

This  short  sketch  will,  I  think,  show  that  the  Indian  system  is,  irt 
many  respects,  in  advance  of  the  English.  The  power  of  revision  possess- 
ed by  the  High  Court,  with  the  right  of  appeal  given  to  the  accused,  pro^ 
vides  ample  safeguards  against  an  innocent  person  being  condemned  as  a 
criminal  upon  insufficient  grounds,  or  false  testimony.  The  number  of 
cases  in  which  the  High  Court  in  the  exercise  of  its  revisional  and  appel- 
late jurisdiction  has  quashed  convictions,  testifies  to  the  necessity,  as  well 
as  the  importance,  of  the  provision. 

The  vice  of  the  Indian  system  consi-^ts  in  its  elaboration,  and  in  a 
nervous  dread  that  the  inferior  courts  might  allow  a  guilty  person,  on  an 
inadequate  consideration  of  the  facts,  to  escape  from  the  clutches  of  the 
law.  With  the  object  of  preventing  this  eventuality  the  legislature  has 
devised  an  infinity  of  rules  which  are  equally  harassing  and  cumbersome. 
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In  framing  a  scheme  for  the  modification  and  improvement  of  the 
English  system,  it  would  not  be  necessary  to  imitate  these  features  of  the 
Indian  Law  which  public  opinion  in  England  either  would  not  tolerate  or 
would  regard  as  an  unwarrantable  interference  both  with  the  discretion  of 
the  magistrate  and  the  liberty  of  the  subject.  But  there  is  no  reason  why 
in  the  establishment  of  a  Court  of  Criminal  Appeal  the  functions  and 
jurisdiction  of  the  High  Court  of  Judicature  in  India  should  not  be  kept 
in  view,  and  why  they  should  not  be  accepted  as  models  for  a  similar 
Court  in  England. 

In  another  direction,  however,  the  Indian  system  is  certainly  in  need 
of  improvement.  At  present  there  is  no  differentiation  between  adult  and 
young  offenders.  They  are  herded  together  in  the  "  lock  up  "  and  brought 
up  for  trial  without  distinction  of  age,  and  not  uncommonly,  of  sex.  The 
result  is  obvious.  It  often  debases  the  mind  of  the  young  culprit  beyond 
the  possibility  of  reform.  In  the  State  of  New  York,  Childern's  Courts 
have  been  in  existence  for  years  ;  in  England,  Birmingham  seems  to  have 
been  the  first  to  take  up  the  idea  ;  and  both  in  the  Unitod  States  and  here, 
these  courts  are  regarded  as  a  great  boon  to  the  poor  creatures  who  come 
before  them,  as  also  to  the  general  public  who  are  interested  in  the  future 
well-being  of  their  young  population.  Twenty-eight  yeans  ago  my  sugges- 
tion for  the  establishment  of  Reformatory  Schools  in  Bengal  was  accepted 
by  Sir  Ashley  Eden,  and  a  year  or  two  later  it  bore  fruit  in  practical  le- 
gislation. It  is  to  be  hoped  that  the  same  humanity  which  led  to  the  passing 
of  the  Reformatory  Act,  will  insist  on  the  establishment  of  ChildronV 
Courts  in  India  for  the  trial  of  young  offenders. — 7.  R. 


THE    REIGN    OF    LAW.* 

By  Hon.  Joseph  W.  Folk. 

I  am  indeed  glad  to  meet  the  members  of  the  Kentucky  Bar,  and 
congratulate  you  upon  the  splendid  results  accomplished  by  this  Associa- 
tion in  bringing  the  members  together  in  the  amicable  relations  so  necessary 
to  the  highest  conception  of  the  ethics  of  the  profession.  It  is  well  to 
meet  occasionally  in  fraternal  intercourse,  forgetting  the  strenuous  con- 
troversies of  the  day,  and  hear  discussed  the  ideas  which  have  guided  the 
profession  through  all  the  years  of  civilization.  These  principles  are  sum- 
med up  in  the  language  of  Sydney  Smith  : 

"  Impress  upon  yourself  the  importance  of  your  profession.  Consider 
that  some  of  the  greatest  and  most  importiint  interests  of  the  world 
are  committed  to  your  care.  You  are  the  preservers  of  freedom,  the  do- 
fenders  of  weakness,  the  unravellers  of  cunning,  the  investigators  of 
artifice,  the  humblers  of  pride  and  the  scourgers  of  oppression.     When 

*  Afl<lre8s  delivcral  before  the  Kentucky  State  Bar  Association. 
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yon  are  silent,  the  sword  leaps  from  its  scabbard  and  the  nations  are  ^ven 
np  to  the  madness  of  internal  strife.  In  all  difficulties  men  depend  upon 
your  exercised  faculties  and  spotless  integrity,  and  require  of  you  an  ele- 
vation above  all  that  is  mean  and  a  spirit  which  will  never  yield  when  it 
ought  not  to  yield.  As  long  as  your  profession  retains  its  character  for 
learning,  the  rights  of  mankind  will  be  arraigned,  and  as  long  as  it  retains 
its  character  for  virtuous  boldness,  those  rights  will  be  well  defended." 

The  idea  of  the  practice  of  law  which  makes  it  a  matter  of  quibbling 
and  pettifogging  is  a  low  and  perverted  one  ;  the  highest  honour  and  in- 
tegrity must  mark  the  calling  which  deals  with  the  rights  and  liberties  of 
the  people.  The  lawyer  is  the  medium  through  which  the  law  reaches  the 
people  and  that  brings  the  public  and  the  law  into  relations  with  each 
other.  The  commission  is  a  sacred  one,  to  be  zealously  guarded  and  exer- 
cised. Jack  Cade,  in  King  Henry  VI.,  proposed  to  reform  England,  and 
cheerfully  advocated  the  first  step  that  all  the  lawyers  be  killed.  Such  a 
state  of  society  would  hardly  be  desirable.  Wherever  there  is  liberty, 
there  must  be  law,  and  wherever  there  is  law  there  must  be  lawyers. 

Lawyers  are  necessary  to  civil  liberty,  as  civil  liberty  rests  upon  law. 
The  lawyer  owes  a  duty  to  the  public  which  is  high  and  sacred.  The 
license  to  practice  carries  with  it  obligations  to  society  for  above  those  o£ 
the  layman.  By  reason  of  his  training  and  his  position,  he  is  looked  to 
for  guidance  and  advice  and  wields  an  influence  for  good  or  evil  greater 
than  other  men.  In  the  early  history  of  our  government,  lawyers  moulded 
and  shaped  its  destinies ;  they  builded  the  foundation  upon  which  the 
superstructurcof  States  rest  to-day  ;  they  bore  the  burdens  of  government 
and  were  the  pillars  of  the  young  republic.  It  may  well  be  questioned  if 
the  lawyers  of  to-day,  particularly  in  the  large  cities,  as  carefully  fulfilled 
their  civic  obligation  as  their  forefathers.  There  was  a  time  when  the 
opinion  of  the  upper  thousand  American  lawyers  would  sooner  or  later 
become  the  opinion  of  the  American  people.  This  was  so  because  they 
exercised  their  full  duty  in  public  affairs,  regardless  of  private  interests. 
The  wave  of  commercialism  has  aflEected  the  legal  profession  along  with 
other  callings,  and  now  would  it  be  safe  to  permit  the  upper  thousand 
American  lawyers  to  dictate  the  policies  of  State  ?  Some  of  the  most 
brilliant  minds  in  the  profession  are  in  the  employ  of  interests  antagonistic 
to  the  welfare  of  the  people.  Legitimate  combinations  of  capital  are  per- 
haps a  necessary  incident  of  ad  vane?  1  civilization,  and  to  these  I  do  not 
refer,  but  to  the  pirates  of  the  business  seas  that  prey  on  the  people  under 
the  guise  of  corporate  charters  in  defiance  of  laws.  Lawful  corporations 
are  beneficial  to  a  community,  but  associations  conceived  in  corruption  and 
born  in  bribery  are  inimical  to  the  public  good.  Legitimate  combinations 
are  entitled  to  fair  treatment  the  same  as  individuals — to  equal  and  exact 
justice,  no  more,  no  less — but  if  a  corporation  cannot  operate  without 
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bribery  or  surreptitious  violations  of  law,  it  were  better  for  the  people  that 
it  be  wiped  out  of  existence.  In  the  early  days  the  lawyer  sold  his  learning 
alone  and  retained  his  individuality,  and  be  it  said  to  the  credit  of  the 
profession  that  is  the  rule  now.  But  many  eminent  attorneys  of  highest 
attainments  dispose  of  not  only  their  talents,  but  their  freedom  of  thought 
and  action.  Instead  of  these  being  the  bulwarks  of  liberty  and  the  en- 
forcers or  laws,  they  are  chiefly  engaged  in  devising  means  and  schemes 
for  evading  the  laws  ;  they  are  the  advisers  of  the  Captain  Kidds  of  com- 
merce in  avoiding  the  consequences  of  laws  intended  to  suppress  them.  It 
is  no  part  of  a  lawyer's  business  to  advise  his  client  how  to  commit  crime 
nor  to  become  a  partner  in  iniquity.  The  lawyer  who  does  so  ceases  to  act 
as  such  and  becomes  a  co-conspirator.  There  is  no  sanctity  in  such  a  re- 
lation and  it  lacks  every  essential  professional  element.  If  this  were  not 
the  exception  rather  than  the  rule,  it  would  account  for  the  fact  that  law- 
yers seem  to  have  lost  their  proud  position  of  old  as  mentors  of  the  public 
conscience.  Business  is  a  good  thing,  honours  are  better  still,  but  patriot- 
ism excels  them  all,  and  without  patriotism  one  is  unworthy  to  be  a  member 
of  the  legal  profession.  He  is  a  minister  of  the  law  that  emanates  from 
city.  State  and  nation,  and  can  no  more  practice  law  in  the  true  spirit 
without  patriotism  than  can  a  divine  teach  the  doctrines  of  a  Christ  for 
whom  he  has  no  devotion. 

One  cannot  be  a  good  lawyer  without  being  honest.  Law  and  honesty 
go  together,  jests  to  the  contrary  notwithstanding.  Dishonesty  will  undo 
a  lawyer  quicker  than  it  will  any  one  else.  They  see  so  much  of  it  in 
other  men  they  should  learn  to  abhor  it.  There  are  fewer  lawyers  in  the 
penitentiary  than  any  other  calling,  not  excepting  ministers  of  the  gospel. 
This  should  be  a  proof  of  their  honesty,  but  some  are  unkind  enough  to 
say  it  is  merely  a  tribute  to  their  shrewdness.  In  a  former  House  of  Dele- 
gates in  St.  Louis,  twenty-four  out  of  twenty-eight  members  took  bribes 
Tight  and  left.  None  of  them  were  lawyers.  Of  the  four  who  did  not 
prostitute  themselves,  three  were  lawyers.  Under  the  laws  of  most  of  the 
States  only  two  classes  of  men  are  required  to  be  of  good  moral  character 
— lawyers  and  saloon  keepers.  The  laws  go  further  and  demand  that  the 
saloon  keeper,  in  addition,  be  a  law  abiding  citizen,  while  nothing  is  said 
about  the  lawyer  in  this  regard.  That  is  taken  for  granted.  If  lawyers 
do  not  uphold  the  laws,  it  can  hardly  be  expected'that  others  will. 

In  a  monarachy  the  government  is  sustained  by  the  power  of  the  crown  ; 
in  a  republic  the  government  rests  entirely  upon  the  laws  which  a  majority 
of  the  people  make  for  themselves.  If  all  the  laws  were  ignored,  anarchy 
would  be  the  result — there  would  be  no  government  at  all.  When  any 
portion  of  the  laws  are  not  enforced,  the  government  is  weakened  to  that 
extent.  Laws  that  are  not  observed  add  just  as  much  to  good  government 
as  sores  do  to  the  human  body.     Disregard  of  one  law  breeds  contempt 
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for  all  laws,  and  laws  to  be  efiEective  must  be  respected.  There  is  entirely 
too  little  respect  for  the  majesty  of  the  law  in  America.  This  inevitably 
leads  to  corruption,  which  will,  if  tolerated,  eat  into  and  destroy  civic  life. 
If  a  dramshop  is  allowed  to  remain  open  at  a  time  the  law  demands  it  be 
closed,  then  the  gambling  laws  cannot  be  consistently  enforced,  then  other 
ofEences  denounced  by  the  law  must  be  tolerated,  then  comes  grafting  by 
ofl&cials  for  overlooking  these  violations,  then  legislators,  imbued  by  the 
same  spirit,  sell  their  votes  for  bribe  money,  and  a  reign  of  corruption 
follows.  The  perpetuity  of  our  government  depends  upon  the  manner  in 
which  our  laws  are  carried  out.  Nearly  every  State  has  laws  on  the  sta- 
tute books  to  which  no  attention  is  paid,  and  they  reap  the  fruits  by  hav- 
ing all  laws  broken.  I  am  not  an  alarmist  when  I  say,  if  these  conditions 
be  tolerated,  the  republic  itself  will  sooner  or  later  fall  by  the  props  of  the 
law  on  which  it  rests  being  weakened  and  decayed.  Americans  are  accus- 
tomed to  regard  a  republican  form  of  government  as  a  natural  condition. 
That  government  is  mortal  and  can  die  is  a  thought  so  entirely  foreign  to 
our  conditions  that  it  is  folly  in  the  minds  of  some  to  discuss  it.  A  glance 
at  history  does  not  lend  encouragement  to  this  cheerful  view.  Our  repub- 
lic, though  the  best,  is  not  the  first  nor  the  oldest.  We  have  lasted  now 
one  hundred  and  twenty-nine  years.  Venice  had  a  republican  form  of 
government  for  1,100  years  ;  Carthage,  700  years  ;  Athens,  with  various 
intermissions,  900  years ;  Florence,  300 ;  and  Rome,  500  years.  These 
governments  have  long  ago  passed  from  the  stage  of  the  world,  and  some 
of  them  are  little  remembered.  If  our  government  were  to  last  three  cen- 
turies longer  and  then  die,  it  would  go  down  into  history  as  one  of  the 
most  splendid  and  shortest  lived  among  the  wrecks  with  which  the  shores 
of  time  are  strewn.  What  caused  the  downfall  of  these  governments  by 
the  people  ?  The  people  made  laws  until  the  laws  became  so  many  the 
people  began  to  disregard  their  own  laws.  The  laws  of  Rome  were  good  ; 
indeed,  the  Justinian  Code  is  said  to  be  the  most  perfect  system  of  laws 
ever  devised  by  man,  yet  Rome  rotted  and  fell  even  while  this  code  was 
in  operation.  The  laws  were  all  right,  but  the  hearts  of  the  people  were 
not  right,  and  the  laws  were  not  obeyed.  When  the  laws  ceased  to  reign 
the  government  resting  upon  that  foundation  of  law  commenced  to  top- 
ple over. 

The  reign  of  law  means  the  rule  of  the  people,  for  a  majority  of  the 
people  make  the  laws.  They  register  tlulr  will,  crystallized  in  the  form 
of  statutes.  We  need  a  revival  of  the  rule  of  the  people.  Four  years  ago 
the  laws  against  bribery  in  all  of  the  States  was  considered  as  practically 
a  dead  letter.  Up  to  that  time,  for  the  fifty  years  preceding,  there  had 
only  been  about  thirty-four  cases  of  bribery  reported  in  the  books  in  all  the 
United  States.  When  the  prosecutions  were  commenced  in  St.  Louis,  the 
members  of  the  House  of  Delegates  denounced  the  bribery  law  as  a  "blue 
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law "  and  as  a  dead  law  because  it  had  not  been  enforced  before.     They 
argued  that  members  of  the  House  of  Delegates,  having  been  taking  bribes 
from  time  immemorial,  they  had  acquired  a  right  to  do  so,  and  it  was  just 
as  proper  for  them  to  sell  their  votes  as  for  a  merchant  to  sell  his  wares. 
Here  was  a  crime  >yorse  than  any  other,  for  bribery  strikes  at  the  founda- 
tion of  all  law,  yet  the  law  denouncing  it  was  not  enforced.     Men  gave 
bribes  and  thought  nothing  of  it ;  men  took  bribes  and  boasted  of  the  fact; 
corrupt  men  feasted  and  fattened  at  the  public  expense  ;  legislative  halls 
became  dens  of  thieves  ;  laws  became  merchandise  on  the  market,  and  all 
this  time  the  public  conscience  was  asleep.     When  the  revelations  came 
and  the  people  saw  how  they   had   been  plundered   and   realized   that   a 
government  by  bribery  was  a  government  by  the  wealth  of  the  few  and  not 
by  the  people,  they  saw  the  offence  in  all  its  enormity,  and  from  one  end 
of  the  land  to  the  other  there  was  a  civic  awakening.     Now  everywhere 
officials  are  made  to  account  at  the  bar  of  public  opinion  for  all  official 
acts,  and  those  who  prostitute  their  trusts  and  sell  the  powers  that  belong 
not  to  them  but  to  the  people  are  being  made  to  answer  for  their  offences. 
And  yet  four  years  ago  the  bribery  law  was  denounced  as  a  "  blue  law  " 
by  those  against  whom  it  was  sought  to  be  enforced.     Every  law  is  a  blue 
law  if  a  man  wants  to  break  it.     The  non-enforcement  of  the    bribery 
statutes  might  be  explained  by  the  difficulty  of  securing  evidence  of  its 
violation,  though  a  prosecuting  officer  working  at  it  seriously  and  willing 
to  incur  the  enmities  such  an  investigation  would  bring  about  can  usually 
lay  bare  venality  of  that  kind  if  it  exists.     But  there  are  other  laws  plain- 
ly made  to  please  the  moral   element,  and  then  not  enforced  to  please  the 
immoral  element.     The  difference  between  a  "  wide  open "  town  and  a 
*'  closed  "  town  is  that  in  the  former  the  laws  are  not  enforced,  while  in 
the  latter  the  laws  are  observed.     The  gambling  laws  in  many  places  are 
permitted  to  be  disregarded  and  the  laws  regulating  dramshops  nullified. 
It  has  been  claimed  that  these  laws  could  not  be  enforced  in  large  cities, 
but  they  are  enforced  and  faithfully  observed  in  the  large  cities  of  Mis- 
souri.    In  fact,  Missouri  is  the  most  law-abiding  State  of  the  Union,  and, 
in   yielding   obedience   to   law,   has   set   an   example   for  other  States  to 
follow. 

There  is  in  practically  all  the  States  a  statute  requiring  dramshops 
to  close  on  Sunday  and  election  days.  Yet  in  some  States  it  is  openly 
and  flagrantly  violated.  When  one  enforces  this  law  because  it  is  the 
law,  the  same  cry  is  made  about  "  blue  laws  "  and  "  dead  laws."  It  is  a 
law  in  the  interest  of  good  government .  to  stop  the  enormous  amount  of 
crime  that  comes  out  of  the  dramshop  on  Sunday  and  election  days. 
Those  interested  in  having  the  law  violated  set  up  the  specious  plea  that 
it  is  an  interference  with  personal  liberty.  It  is  no  more  an  interference 
yfith  liberty  than  the  law  against  gambling  or  other  laws  in  the  nature  o£ 


Digitized  by 


Google 


Is  l^HE  Criminal  Law  Journal.  [Vol.  ill 

police  regulations  which  restrict  the  rights  of  one  man  when  they  interfere 
with  the  rights  of  another.     Absolute  liberty  to  do  as  one  pleases  would 
mean  barbarism,  for  there  would  be  no  limit  to  the  conduct  of  an  indivi- 
dual  except  his  whims.     The  liberty  of  one  would  be  the  unrestricted 
liberty  of  every  other,  and  perpetual  warfare  would  result  as  the  wants 
and  desires  of  men  come  in  conflict,  and  every  man  would  have  equal  right 
to  take  or  hold  what  his  strength  or  cunning  could  secure  to  him.     Secu- 
rity can  only  come  from  fixed  rules,  which  the  people  as  they  become 
familiar  with  them  will  habitually  respect.     Restrictions  which   seem   to 
the  individual  to  be  hardships  are  but  the  will  of  majority  of  the  people 
operating  through   legislative  acts.     Where  rights  are  defined  and  regu- 
lated by  laws  to  which  respect  and  obedience  are  given,  any  particular 
law  is  deprived  of  all  seeming  hardship.     If  each  man  were  allowed  to  say 
what  laws  are   good   and   what   laws   are    bad  and  to  ignore  laws  he  con- 
sidered bad,  there  would  be  no  laws  at  all.     The   dramshop  keeper  who 
violates  the  dramshop   law   calls   loudly   for   the   enforcement  of  the  law 
against  the  man  who  breaks  the  larceny  statute  by  robbing  his  cash  draw- 
er.    The  trust  magnate  looks  with  abhorrence  upon  the  burglar,  yet  thinks 
he  has  a  right  to  break  the  statute  against  combinations   and   monopolies. 
The  burglar  detests  the  law  breaking  of  the  trusts  and  thinks  they  should 
observe  the  law,  but  considers  the  law  against  housebreaking  as  an  inter- 
ference with  his  personal  liberty.     So  it  goes  ;  men  observe  the  laws  they 
like  and  think  they  have  a  right  to  ignore  those  they  do  not  like.     The 
only  safe  rule  is  that  if  a  law  is  on  the  statute  books  it  must  be  observed. 
If  a  law  is  objectionable  it  should  be   repealed,   not   ignored.     We   need 
reform  in  the  administration  of  the  law  more  than  anything  else,  though, 
perhaps,  the  old  Athenian  law  might  be  found  benefidkl,  which  subjected 
to  fine  and  imprisonment  the  person  who  proposed  a  law  that  turned  out 
to  be  bad  or  injurious   to  the  public  interests.     We  do  not  need  new  laws 
80  much  as  the  enforcement  of  the  laws  we   have.     There  has  been  too 
jnuch  tampering  with  the  laws  in  an  effort  to  correct  wrongs  that  do  not 
arise  from  the  infirmity  of  the  laws,  but  rather  from  the  feebleness  of 
their  execution.     An  imperfect  law  well  administered  is  far  preferable  to 
a  perfect  law  badly  carried  out.     The  law  is  merely  a  weapon  in  the  hands 
of  officials,  for,  without  officials,  laws  would  be  as  useless  as  cannon  in  war 
without  mou.     Good  government  depends  more  upon  the  men  behind  the 
law  than  on  the  law  itself.     No  official  has  the  right  to  violate  the  oath 
that  he  takes  to  enforce  the  laws  simply  because  some  people  do  not  want 
the  law  enforced.     He  cannot  excuse  non-enforcement  on  the  ground  that 
public  sentiment  is  against  the  law.     He  does  not  swear  to  support  public 
sentiment ;  he  does  take  an  oath  to  support  the  law.     Public  sentiment  is 
a  difficult  thing  to  get  at.     Law-abiding  people  are  quiet,  while  the  law- 
less are  so  vociferous   as  to   deceive   some  as  to  their  number.    The  only 
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correct  way  to  determine  public  sentiment  is  by  the  expression  of  the 
people's  will  through  the  law-making  body.  If  an  official  cannot  obey  the 
mandate  of  the  law,  he  should  resign  and  give  way  to  some  one  else  who 
can.  What  seems  public  sentiment  may  be  and  often  is  the  clamour  of  the 
lawless  who  have  a  selfish  interest  in  violating  law.  The  indiflference  of 
good  citizens  permitted  bribery  for  a  long  time,  but  the  public  conscience 
was  at  last  aroused  to  the  necessity  of  stamping  it  out.  This  civic  in- 
difference has  permitted  officials  to  take  a  solemn  oath  to  carry  out  the  laws 
on  the  statute  books,  and  then  to  deliberately  violate  that  oath.  But  the 
time  is  coming  when  an  active  public  sentiment  will  demand  that  every 
public  official  keep  his  oath  inviolate.  There  is  no  greater  evil  among  us  than 
the  easy  nullification  of  laws  by  executive  officials  who  have  sworn  to  en- 
force them.  It  is  not  for  an  executive  official  to  say  whether  a  law  is  good 
or  bad,  but  to  enforce  it  as  it  is.  He  should  not  ask  is  it  popular  ?  or  is  it 
good  politics  ?  but  is  it  right  ?  In  the  end,  if  he  remains  steadfast,  the 
right  will  win.  The  trouble  has  been  that  a  privileged  class  has  violated  the 
law  with  impunity  and  escaped  its  consequences.  It  is  not  hard  to  pursue 
with  all  the  terrors  of  the  law  the  wretch  who  picks  a  pocket  or  steals  a  loaf 
of  bread,  but  it  is  quite  another  matter  when  the  law  is  sought  to  be  put  against 
those  who  have  millions  behind  them  with  political  influence  enough  to 
affect  an  entire  community.  When  bad  men  get  a  bad  man  in  office,  they 
support  him  in  all  the  evil  that  he  does.  Bad  citizens  are  combined,  good 
citizens  are  divided,  that  is  the  chief  cause  of  lawbreaking.  If  good  citi- 
zens would  join  hands  in  patriotic  endeavour,  the  lawless  could  not  control 
anything,  for  they  constitute  but  a  small  proportion  of  the  entire  popula- 
tion. The  effectiveness  of  law  depends  entirely  upon  how  it  is  executed. 
When  the  prosecuting  officer  is  attempting  to  enforce  the  law  against  those 
of  power,  he  may  find  himself  besieged  on  every  side  ;  close  political 
friends  may  plead  ;  inducements  and  hopes  may  be  held  out  for  lessened 
activity  ;  annihilation  may  be  threatened  if  he  proceeds.  Pursuing  steadily 
the  course  that  he  has  mapped  out,  with  the  good  of  the  people  alone  in  view 
he  may  find  himself  hedged  in  at  times  by  a  wall  of  hostile  influences ;  but 
itow  and  then,  looking  beyond  to  that  great  public  that  he  is  serving,  a 
friendly  glance  or  a  kindly  clasp  of  an  outstretched  hand  will  cheer  and 
encourage  him  for  further  effort.  He  cannot  expect  the  good  opinion  of 
those  against  whom  he  enforces  the  law.  Their  ill  will  is  the  best  evidence 
of  his  sincerity.  Every  pressure  may  be  brought  to  bear  to  swerve  him 
from  his  conception  of  honest  effort.  If  once  he  faUers,  his  usefulness  as 
a  public  servant  is  gone.  It  maybe  far  easier  for  him  to  allow  some 
offence  to  go  by  unnoticed,  but  he  should  rather  have  the  approval  of  his 
conscience  than  the  plaudits  of  those  who  would  profit  by  his  neglect  of 
duty.  He  should  prefer  to  retire  to  private  life  conscious  of  having  done 
bis  best  than,  by  failing  to  do  so,  receive  the  encomiums  of  lawbreakers. 
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Jf  he  liajults,  he  will  lie  applauded   by  tlioselic   should  prosecute;  if-hvj 
^oes  ahead,  he  will  encounter  calumnies  and  attack  ;  but  if  he   perseveres 
and  remains  steadfast,  though   the    way  may   sometimes  seem  dark  and 
the  task  hard,  he  will  be  sustained  by  the  hearts  and  the  consciences  of  the 
people.     Corrupt  men  support  a  man  for  office  and   expect   in  return  the 
^privilege  of  licensed  lawbreaking.     Officials  are  elected  to  enforce  the  law, 
and  have  no  more  right  to  permit  lawlessness  to  repay  personal  obligations 
thap  they  would  have  to  use  the  public  funds'  to  pay  a  private  debt.     When 
jail  cj^ecutive  officials  are  ruled  by  law  no  man  could  be  above  the  law  and 
the   law   would   reign   over   all.     Such   a  condition  would  be  the  highest 
form  of  civilization.     Civilizatioi?  rests  upon  law  and  law  upon  the  citizen. 
No  more  important  lesson  can  be  brought  home  than  of  individual  respon- 
sibility for  the  affairs  of  State  and  nation.     The   indifference   of   electors 
is  the   weakness   of   republican  form  of  government.     To  arouse  them  to 
action  is  a  question  of  supreme  importance.     Those  \vho  would  destroy  the 
laws  are  always  active  and  work  %yhile  gpod  citizens   sleep, .  but   once    the 
latter  are  aroused  they  are  invincible.     If  the  people  want  a  reigh  of  law, 
.  they  can  get  it  but  they  nmst  fight   for  it.     There   is   the   same   conffict 
between   law   and  lawlessness;  as  between  the  true  and  the  false,  the  right 
and  the  wrong,  the  evil  and  the  gpod.     The  pepple  will   uphold   the    laws 
when   they   understand   the  necessity   of   it,   for  the  vast  majority  of  the 
people  will  do  right  when   they   know   right.     There  never   was   a   time 
when    unselfish    teachers   of   the   public   were   needed  more   than   now. 
Lawyers  more  than  any  other   class  should  be  the   teachers  of  the  people. 
.They  can   do   much,  if   they  are   true  to   their  calling,   to  remedy   the 
things  that  dishonour.     As  they  are  ministers  of  the  law,  it  is   their  .duty 
to  keep  the  fountains  of  law  pure  and  undefiled.     The  person  who  in  pri- 
vate life  discharges  the  civic  responsibilities  resting  upon  him  may  perform 
as  great  a  public  service  as  he  who  faithfully  does  his  duty  in  public  officQ. 
Indeed,  the  public  official  is  a  reflection  of  the  private  citizen,  as  the  public 
life  of  a  nation  is  a  reflection  of  its  private  life.     You  as  lawyers  are  in  t 
position  to  wield  a  powerful  influence  by  tongue   and  pen  for  the  reign  of 
law,  so  devoutly  hoped  for  and  so  earnestly  prayed  for  by  all  good  citizens. 
Remember  that  the  highest  obligation  of  yoiir  calling  is  to  your  country ; 
jrour  duty  is  to  the  public  above  all.     You  are  the  sworn  upholders  of  the 
law,  and,  as  you  love  freedom  and  defend  weakne^js,  adore,  the  right  and 
hate  the  wrong,  as  you  revere  the  law  because  it  is  the  hiW,  make  your 
influence  known  and  felt. — A,  L, 
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SOME  CURIOUS  CRIMINAL  CASES. 
Unusual  interest  has  been  aroused  in  the  Boston  "suit  case  tragedy'* 
by  the  way  in  which  those  instrumental  in  the  death  of  the  young  woman 
have  been  traced  and  discovered.  The  work  of  the  newspapers  and  the 
detectives  has  been  remarkably  successful  in  solving  the  terrible  mystery 
at  first  attending  the  finding  of  the  dismembered  body.  Below  is  told 
how  other  crimes  have  been  revealed. 

In  a  case  tried  by  Mr.  Baron  Alderson  the  crime  was  brought  to  light, 
as  the  prosecuting  barrister  declared,  "by  one  of  those  strange  and  unac- 
countable impulses  which  one  finds  taking  possession  of  guilty  persons  and 
urging  them  on  to  some  mad  step  which  makes  futile  all  the  precautions 
thoy  have  taken  to  defeat  punishment." 

In  this  case  the  accused  was  charged  with  the  murder  of  an  old  gentle- 
man and  of  having  robbed  him  of  his  purse  and  of  a  peculiar  ancient  silver 
watch.  .  The  watch  the  murderer  hid  in  the  trunk  of  a  hollow  tree,  and 
with  the  money  he  had  stolen  he  went  abroad  to  the  colonies  where^  he 
prospered.  For  no  less  than  ten  years  he  lived  in  the  colony,  adding  year 
by  year  to  his  means.  Whether  during  the  whole  of  that  time  he  was 
haunted  by  the  memory  of  the  old  silver  watch  in  the  hollow  tr^e  is' 
unknown,  but  at  the  end  of  that  time  he  actually  made  a  voyage  to  England 
to  obtain  it. 

Paying  a  stealthy  visit  to  the  scene  of  his  forgotten  crime,  he  found  the 
watch  where  he  had  hidden  it.  It  would  not  go,  however,  and  he  took  it  to 
a  watchmaker  to  have  it  repaired,  when  its  strange  make  and  antiquity 
aroused  the  jewelery's  curiosity.     He  suddenly  recalled  the   fact  that   the 
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old  gentleman  murdered  ten  years  since  had  been  described  as  possessed 
o£  such  a  watch,  and  communicated  with  the  police.  It  led  to  the  guilty 
man's  conviction. 

The  eminent  doctor,  Sir.  Astley  Cooper,  told  Sergt.  Ballantiue  of 
a  weird  experience  which  once. befell  him  when  he  was  a  young  man  and  as 
yet  undistinguished  in  his  profession.  He  had  been  called  in  by  the 
police  to  see  a  man  whom  they  had  arrested  on  a  charge  of  murder. 
Cooper,  a  relative,  a  warder,  and  the  prisoner  were  in  the  cell  together  and 
the  door  was  closed.  Having  made  his  examination.  Cooper  was  preparing 
to  leave  when  to  his  amazement,  he  saw  a  dog  walk  up  to  the  prisoner  and 
sniflE  at  a  place  on  his  coat. 

The  animal  disappeared,  and  Cooper,  requesting  the  man  to  take  off 
the  garment,  examined  the  spot  to  which  the  dog  had  drawn  his 
attention.  There  was  a  strange  stain  there,  and  subsequent  examination 
proved  that  it  was  human  blood.  That  stain  did  much  to  send  the  owner 
of  the  coat  to  the  gallows.  But  what  had  become  of  the  dog  Cooper  had  so 
mysteriously  seen  ?  The  warder  laughed  at  the  idea  of  such  a  thing  being 
in  the  cell.  The  door  had  been  shut  all  the  time,  and  the  closest  search 
failed  to  discover  the  slightest  trace  of  the  animal.  Cooper  always 
believed  that  the  dog  was  a  spectre  sent  to  drag  the  criminal  to  his  doom. 

Says  John  Conquest,  for  thirty  years  connected  with  Scotland  Yard : 
"  You  have  no  idea,  how  a  man  who  is  on  the  track  of  a  criminal  enters 
into  the  spirit  of  the  chkse.  For  the  time  being  his  whole  mind  is  centred 
upon  the  question  that  has  to  be  solved.  I  have  often  been  so  absorbed 
in  a  case  that  I  have  gone  without  food  and  sleep,  without  having  time 
to  notice  the  want  of  either. 

"  I  well  remember  how  I  was  brought  into  touch  with  the  famous 
burglars,  Charles  Russell  and  William  Whistler,  For  sheer  ingenuity 
a  clever  criminal  wants  a  lot  of  beating,  and  these  two  I  always  regard  as 
among  the  most  astute  property-lifters  I  have  ever  brought  to  book. 

"  The  method  they  employed  was  for  Russell,  got  up  as  a  well-to-do 
oouptry  squire,  to  call  on  leading  West  end  house  agents  and  provide 
himself  in  this  way  with  orders  to  view  numbers  of  houses  in  wealthy 
neighbourhoods.  He  usually  selected  those  in  a  terrace,  where  the  houses 
are  almost  invariably  built  on  the  same  plan,  so  that,  having  looked  over 
one  empty  house,  he  knew  exactly  what  the  rest  were  like,  and  could 
draw  up  a  plan  of  the  particular  house  he  had  fixed  upon  for  the  job  in 
hand.  The  word  burglary  is  instinctively  associated  in  the  minds  of  most 
peojde  with  darkness,  and  no  doubt  this  was  why  Russell  and  Whistler 
were  so  fond  of  choosing  the  daytime  to  play  their  little  games  in. 

"  Having  formed  an  idea  as  to  which  was  the  chief  bedroom— the  one, 
that  is  to  say,  most  likely  to  be  occupied  by  the  lady  of   the   house    whoso 
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jewels  they  intended  to  appropriate — they  imparted  this  information  to 
their  accomplice,  a  mere  lad  of  small  build  but  great  agility.  Climbing 
out  of  the  house  they  were  looking  over,  he  would  make  his  way  along 
the  roofs  and  get  into  the  garret  window  of  the  house  selected. 

"  The  time  chosen  for  this  daring  enterprise  would  be  just  when  the 
family  were  at  a  meal,  so  that  the  servants  would  also  be  busy  and  there 
was  every  chance  of  no  one  being  about  upstairs,  and  the  boy  might 
therefore  ransack  the  bedrooms  without  interruption.  Inside  a  period  of 
three  months  they  committed  no  fewer  than  twenty  burglaries  of  this 
character,  the  chief  one  being  at  Audley  square.  Park  lane,  where  over 
£3000  worth  of  jewelry  was  stolen  from  a  lady's  bedroom. 

"  For  a  long  time  I  was  entirely  baffled  by  these  daring  thieves,  and 
it  was  their  own  ingenuity  which  eventually  caused  their  downfaU.  I 
marked  down  certain  localities  as  likely  to  become  the  scene  of  their  next 
enterprise,  and,  having  made  up  my  mind  that  they  almost  invariably 
worked  at  dinner-time,  I  had  these  carefully  watched  at  this  hour.  For 
weeks  all  my  efforts  went  unrewarded.  Burglaries  were  committed  under 
our  very  eyes. 

"  One  evening,  however,  I  noticed  a  man  walking  outside  a  row  of 
houses  upon  wnich  I  had  my  eye,  who  seemed  to  have  the  greatest 
difficulty  in  lighting  his  pipe.  Apparently  it  kept  going  out,  and  each 
time  he  struck  two  or  three  matches  in  trying  to  relight  it.  My  curiosity 
became  suspicion  when  I  noticed  that  in  spite  of  all  these  matches  no 
smoke  came  from  the  pipe. 

"In  an  instant  I  perceived  that  this  man  was  making  signals  to 
someone  in  one  of  the  houses  in  the  row.  With  a  detective  to  think  must 
always  be  to  act.  Inside  ten  minutes  my  men  had  not  only  arrested  the 
man  with  the  pipe,  which  we  found,  sure  enough,  had  no  tobacco  in  it,  but 
had  caught  his  ally  in  the  empty  house  and  taken  the  boy,  with  the  jewels 
in  his  pocket. 

"It  came  out  afterward  that  one  of  them  invariably  paraded  in  front 
of  the  'crib'  which  was  being  '  cracked.'  The  boy  upstairs  kept  a  sharp 
look-out  at  the  window  while  he  was  at  work,  and  if  the  man  in  the  street 
.struck  one  match  it  was  a  sign  of  danger,  if  two  or  more  it  indicated  that 
the  coast  was  clear." 

The  case  of  Peilly,  a  Frenchman,  is  one  of  the  most  remarkable 
instances  of  mysteriously  discovered  crime.  Dozens  of  theories  liave  been 
suggested  in  explanation  of  the  circumstances,  each  as  wonderful  as  the 
other.  Peilly  was  a  widower,  wealthy  and  greatly  respected  in  his 
neighbourhood.  Among  his  friends  he  specially  numbered  M.  Barace, 
a  magistrate.  But  Peilly  was  not  all  that  he  appe4ired  upon  the  surface. 
He  was  a  man  of  fierce  passions  and  of  crafty  mind.     He  was  a  murderer. 
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His  victim  was  a  young  girl  l)elonging  to  a  poor  family  in  the  neighbonrhood, 
"whose  disappearance  created  immense  sensation  among  the  townsfolk.  M. 
Barace  was  specially  active  in  trying  to  clear  up  the  mystery,  and  he  was 
accustomed  at  the  end  of  each  day's  work  to  visit  Peilly  to  talk  the  matter 
over  and  discuss  the  next  step  and  have  a  game  at  draughts  and  a  glass  of 
whiskey  with  him. 

One  day  M.  Barace  received,  to  his  intense  surprise,  a  letter  in 
Peilly's  handwriting  and  hearing  his  signature.  It  seemed  like  the 
letter  of  a  madman.  In  it  Peilly  related  how  he  had  murdered  his 
victim,  the  steps  he  had  taken  to  avoid  discovery  how  he  had  baffled 
Barace,  and  made  some  remarks  upon  that  gentleman's  sagacity  of  a  by  no 
means  flattering  natijre. 

.  Investigation  corroborated  beyond  all  question  the  truth  of  the  state- 
ments made  in  the  letter.  Yet  Peilly  to  the  last — even  when,  his  guilt  hav- 
ing been  clearly  proved,  he  confessed  all — swore  that  he  had  never  written 
it.  There  were  details  in  it  which,  as  he  admitted,  could  only  have  been 
known  to  himself,  and  the  handwriting  was  his;  yet  Peilly  with  his  dying 
breath  declared  the  letter  was  not  his.  The  most  plausible  explanation 
suggested  appears  one  put  forward  by  an  eminent  French  savant,  that 
Peilly  wrote  the  letter  and  sent  it  while  in  a  somnambulistic  state. 

In  a  famous  case  heard  at  Manchester  in  1889,  before  Mr.  Justice 
(Iharles,  a  presentiment  played  a  strange  part.  A  man  named  Gordon,  a 
partner  with  his  father  and  brother  in  a  furniture  business  at  Manchester, 
one  day  failed  to  put  in  an  appearance  at  the  head  establishment.  His 
relatives  became  oppressed  with  the  gloomiest  forebodings,  and,  proceeding 
in  search  of  him,  visited  a  branch  shop  of  theirs  at  Bury,  at  that  time  in 
charge  of  a  manager  named  Dukes. 

Dukes  declared  that  young  Mr.  Gordon  had  been  there  and  had  left 
many  hmiTs  before.  But  a  terrible  presentiment  filled  the  heart  of  the 
missing  man's  brother  that  he  was  still  on  the  premises.  Dukes  bade 
them  search  the  place,  and  proceeded  with  the  work  they  had  interrupted 
him  in — placing  some  furniture  (which  he  said  a  lady  had  that  day  pur- 
chased) in  a  cart  to  be  taken  away.  Among  the  furniture  was  a  wardrobe, 
which  young  Mr.  Gordon  discovered  was  locked,  and  to  which  no  key  was 
to  be  found.  He  ordered  it  to  be  broken  open,  and  discovered  inside  the 
body  of  his  brother  !     He  had  been  murdered  by  Dukes  ! 

A  most  extraordinary  case  was  heard  some  years  since  at  the  Oxford 
assizes,  in  which  a  foul  crime  W4is  brought  to  light  through  a  jiresentiment. 
In  this  case,  however,  the  person  who  was  to  act  the  part  of  a  minister  of 
vengeance  was  one  quite  unknown  to  the  guilty  person. 

Two  labourers  were  working  in  a  field  one  day,  when  one,  an  entire 
stranger   to   the   district,   inquired   of   the   other,  a  native  in  those  parts. 
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the  nearest  way  homo  to  his  lodgings  in  a  village  about  three  miles  away. 
The  native  informed  him  of  a  short  cut.  It  was  by  means  of  a  footpath, 
which  at  a  certain  place  turned  ofE  round  a  little  wood. 

"You  might  cut  through  the  wood,  "  said  the  guide,  "  but  it  would 
not  be  safe.  There's  an  old  dry  well  in  it,  and  the  top's  that  overgrown 
you  might  pitch  down  before  you  knew  where  you  were.  Stick  to  the 
footpath  and  you'll  be  all  right." 

The  inquirer  thanked  him  and  said  he  would  follow  his  advice. 
During  the  rest  of  the  day's  work,  however,  that  old  well  in  the  wood 
haunted  him.  He  could  not  get  it  out  of  his  mind.  When  the  work  was 
finished,  he  begged  his  companion  to  show  him  the  well.  Why  he  wanted 
to  see  it  he  could  not  say,  but  iind  that  well  he  must.  He  was  so  per- 
sistent that  his  comrade  at  last  agreed  to  go  with  him  to  the  place.  As 
they  looked  down  into  the  dark  pit,  the  mouth  of  which  was  nearly  closed 
with  bracken  and  bramble,  they  heard  a  faint  cry  come  from  its  depths^ 
Tlie  cry  was  that  of  a  little  baby  boy.  His  discovery  led  to  the  arrest  of 
his  mother,  who  confessed  that  she  had  put  the  child  down  the  well.  She 
was  sentenced  to  penal  servitude  for  life.  An  extraordinary  featui-^  of 
the  case  was  that  the  wretched  woman,  relating  her  crime,  said  that  when 
she  came  to  the  well  she  could  not  summon  the  heart  to  throw  the  child 
down,  so  she  lowered  him  te  the  bottom  by  means  of  string. 

How  can  one  explain  the  extraordinary  presentiment  of  a  magistrate, 
which  came  to  light  in  a  case  heard  at  the  Taunton  assizes?  A  man  was 
charged  with  the  murder  of  his  child,  a  girl  8  years  of  age.  The  murderer 
was  an  agricultural  labourer  and  a  widower,  with  this  one  child,  whoiii  he 
had  placed  with  a  relation  io  take  care  of.  Some  years  after  his  wife's 
death,  again  contemplating  matrimony,  he  commenced  to  pay  his  addresses 
to  a  young  woman  in  the  neighbourhood.  It  occurred  to  him  however, 
that  the  girl  might  refuse  to  marry  him  so  long  as  the  child  was  alive, 
and  he  determined  to  murder  it. 

Calling  on  the  relation  who  had  the  little  girl  in  charge,  he  took  it 
away  with  him,  and  she  was  never  again  seen  alive.  The  father  w^s 
suspected,  but  the  most  energetic  search  failed  to  discover  any  trace  of 
the  missing  one.  But  the  news  of  the  strange  occurrence  spread  through 
the  district,  and  it  came  to  the  ears  of  a  gentleman  who  was  a  Somerset- 
shire magistrate.  It  occurred  to  him  that  the  girl  had  been  murdered 
and  that  her  body  had  been  thrown  into  a  coal  pit  in  the  neighbourhood. 
The  pit  was  full  of  water.  It  would  be  hard  to  discover  whether  his  sur- 
mise was  correct.     The  pit  would,  indeed,  have  to  be  pumped  dry  first. 

Night  and  day,  however,  the  magistrate  was  haunted  by  that  vision 
of  the  child  in  the  pit.  He  tried  to  drive  it  from  him,  but  it  refused  to 
leave  him.    In  the  end,  all  other  efforts  to  explore  the  pit  having  bceu 
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futile,  be  actually  ordered  it  to  be  pumped  dry,  an  operation  wbich  cost 
him  over  £  1 200.  It  resulted,  however,  in  the  confirmation  of  his  terrible 
presentiments,  for  the  body  of  the  i)oor  child  was  discovered  in  it,  wrapped 
in  a  coat  of  the  murderer. 

The  assassin  confessed  his  crime,  and  added  that  the  pit  was  an  after- 
thought. He  had  at  first  buried  his  victim  in  a  field,  but,  visiting  her 
grave  a  day  or  two  later  he  was  horrified  to  find  that  a  dog  or  some  other 
animal  had  disturbed  the  surface  of  the  ground  I  He  dug  the  poor  little 
victim  up,  and,  carrying  her  to  a  pit,  hurled  her  into  the  dark,  sullen, 
secret  waters,  which  seemed  to  promise  to  hide  his  crime  so  safely. 

Chief  Inspector  Frank  Freest  is  the  best  known  detective  in  England, 
and  one  of  the  most  famous  detectives  in  the  world.  When  the  long  arm 
of  Scotland  Yard  hajj  to  be  extended  to  the  far  parts  of  the  earth,  it  is  Mr. 
Frank  Freest  who  catches  the  boat  train  at  Charing  Cross  or  Euston  and 
journeys  across  continents  after  the  man  who  is  eventually  to  be  charged 
at  Bow  street. 

He  has  been  on  the  hunt  for  men  through  Europe,  in  North  and 
South  America.  "Froest  of  the  Yard"  is  a  well  dressed,  delwnair  man  of 
the  age  round  about  40,  with  deepest  blue  eyes,  sparkling  with  the  fun 
of  a  boy.  He  is  groomed  to  perfection,  is  never  in  a  hurry,  has  a  pleasant 
word  for  the  most  casual  acquaintances,  and  a  witty  story  for  those  he 
knows  a  little  better. 

He  brought  Dr.  Jameson  back  to  England  after  the  famous  raid,  and 
he  arrested  Jabez  Balfour  in  South  America.  These  are  only  two  incidents 
.1^  a  career  filled  with  adventures  that  never  reach  the  light.  A  careless 
man  aboujb  town,  with  nothing  to  do,  the  unobservant  stranger  would  say. 
Ney^r  was  a  greater  mistake.  Those  while,  delicate  looking  hands,  with 
their  manicured  nails,  are  said  to  be  strong  enough  to  bend  a  sixpence 
double.  Those  blue  eyes  are  not  always  smiling,  and  those  who  have  met 
him  in  the  way  of  "business"  will  tell  you  there  is  no  more  resolute  man 
in  any  kind  of  encounter,  no  man  quicker  in  resource  or  cooler  in  action. 

Here  is  the  story  of  one  of  his  escapes:  A  notorious  French  criminal 
in  London  was  shadowed  for  days  by  Inspector  Freest  and  his  assistants. 

Presently  the  time  was  ripe  for  his  arrest,  and  on  that  day,  when  the 
Frenchman  called  a  cab  on  the  Embankment  and  stepped  into  it,  a  well 
dressed  gentleman  in  the  person  of  Inspector  Freest  stepped  in  and  told 
him  he  was  under  arrest.  The  Frenchman  accepted  the  situation  with 
philosophy.  On  the  way  to  the  station  he  chatted  in  a  friendly  way. 
"You've  had  a  narrow  escape,  Froest,"  he  said. 

"I  have  known  for  days  that  you  were  shadowing  me,  and  I  have 
known  that,  though  I  had  perfect  freedom,  I  could  go  nowhere  without 
being  followed  by  you  or  your  men;  that  I  would  sleep  in  no  house  which 


Digitized  by 


Google 


Vol.  Itt]  The  Criminal  Law  JolunaL.  8? 

was  not  surrounded  by  unobtrusive  watchers.  There  was  no  escape,  and 
it  got  on  ray  nerves,  and  nearly  drove  me  mad. 

"I  determined  to  kill  myself  and  you.  You  remember  strolling  along 
behind  me  in  Piccadilly?  I  saw  you.  I  stood  in  a  doorway  near  Piccadilly 
Circus,  and,  with  my  hand  on  a  loaded  revolver  in  my  pocket,  decided  to 
shoot  you  when  you  came  abreast  of  me,  and  then  to  shoot  myself.  But 
you  did  not  come  right  along  to  me;  you  turned  up  the  passage  leading 
to  Vine  street.     That  saved  your  life." 

"Yes,"  said  the  inspector,  I  had  a  man  to  pick  you  up  at  the  Oircus. 
We  weren't  leaving  you."  The  Frenchman  smiled,  and  he  and  the 
detective  chatted  away  till  the  police  station  was  reached. 

Point  is  given  to  Mr.  Froest's  eM5ape  by  the  fact  that  the  Frenchman 
is  now  serving  in  a  French  penal  establishment  for  the  murder  of  a  com- 
panion in  Paris. 

Once  the  detective  went  to  Australia  to   arrest  a   celebrated   swindler 

named   T ,    who,   among   other  things,    was  a  brilliant  and  successful 

card  sharper.  Mr.  Freest  brought  him  back  to  England. 

On  the  way  back  the  card  sharper  told  the  detective  many  of  his  ex- 
periences. Here  is  one  of  them:  "When  I  got  to  Australia,  I  went  up 
to  one  of  the  mining  camps,  where  I  was  looked  upon  as  a  new  chum  with 
plenty  of  money.  The  day  after  my  arrival,  two  of  the  local  sharps,  taking 
me  for  a  pigeon,  suggested  a  game  of  cards,  and  I  agreed.  I  was  their 
game  almost  at  once.  I  rang  the  bell  loudly  for  the  waiter,  stopping  the 
game  till  his  arrival.  When  he  ca'iie,  I  said:  'Waiter,  bring  these  gentle- 
men a  pot  of  paint  and  a  brush.'  It    . 

"'What  for?'  said  the  other  two  players.    '      "• 

"'  Oh  I'  I  said,  holding  up  a  couple  of  cards,  'you've  marked  some 
of  the  cards,  but  not  all  of  them.  I  thought  perhaps  you  would  like  to 
finish  the  lot;" 

The  tracing  of  and  apprehension  of  the  forger  Is  a  most  interesting 
study,"  says  (JoL  James  R.  Branch,  secretary  of  the  American  Bankers' 
Association.  "The  association's  detective  agents  classify  photographs  of 
forgers  and  group  their  handwriting,  so  that  careful  studies  of  these  lines 
readily  develop  the  origin  of  forgeries.  On  examining  a  forgery  the 
detective,  first  by  comparison,  determines  if  it  was  traced  from  a  genuine 
signature  or  copied  by  free-hand  methods.  Tracing  Is  a  process  of  actual 
reproduction,  the  forger  copying  the  signature  on  transparent  paper  and 
transferring  it  to  the  paper  to  be  forged,  and  is  most  readily  detected,  as 
the  carbon  or  pencil  used  is  sometimes  noticeable  under  the  ink.  Free- 
hand forgery  is  a  studed  copy,  and  if  skilfully  executed  is  quite  difficult 
to  detect,  sometimes  deceiving  the  writer  of  a  genuine  signature  whose 
Writing  has  been  imitated. 
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"The  forger  leaves  behind  him  documentary  evidence  of  his  work, 
which  usually  shows  the  earmarks  of  a  professional.  One  forger  or  forger 
band  uses  one  system  and  pretext,  another  a  distinctly  different  one.  The 
handwriting  of  forger  and  presenter  offers  a  good  opportunity  of  detection 
by  comparison  with  similar  forgeries  i*ecorded;  the  presenter's  description, 
in  most  cases,  obtainable,  is  carefully  studied,  and  can  many  times  be 
associated  with  some  professional  forger  or  middleman.  The  introducer, 
paying  teller  or  any  others  who  transact  business  with  the  presenter  are 
shown  by  the  association's  detective  photographs  of  suspects,  from  among 
which  the  presenter  is  identified. 

"Investigation  usually  results  in  his  being  located,  and  he  is  watched, 
resulting  in  locating  the  forger  and  middleman.  The  bank  from  which 
the  small  drafts  are  purchased  also  furnish  a  possible  clew  to  the  band  by 
describing  and  identifying  a  photograph  of  the  purchaser,  who  is  also 
watched,  and  who  meets  the  middleman  and  presenter,  and  possibly  the 
forger.  The  purchaser  and  presenter  arc  not  difficult  to  convict  when 
collusion  can  be  shown,  but  conviction  of  the  middleman  and  forger  require 
considerable  effort.  All  known  members  of  a  forgery  band  are  arrested 
simultaneously,  a  confession  in  most  cases  b3ing  obtainable  from  presenter 
or  purchaser  implicating  the  middleman  and  forger.  The  detectives  often 
find  in  the  forger's  rooms  the  paraphernala  used  in  committing  forgeries, 
which  also  materially  aid  in  his  conviction. 

The  most  common  methods  of  bank  swindling  by  forgery,"  said  Col. 
Branch,  "ore^  by  draft  raising  or  altering  by  forging  a  signature  or  the 
endorsement  of  the  depositor  or  payee  or  by  gaining  the  confidence  of  the 
bank  officials  and  obtaining  money  on  drafts,  checks  or  notes  utterly 
worthless. 

"Draft  raising  is  operated  as  follows:  A  purchases  from  a  country 
bank  drafts  for  small  amounts— 13,  |4  or  |5— which  he  delivers  to  B, 
commonly  known  as  the  go-between  or  middle  man,  who  gives  them  to  C, 
the  forger,  who,  partly  erasing  the  ink  line  after  the  amount  on  a  small 
draft,  inserts  the  word  'thousand,'  altering  the  figures  in  the  same  way 
and  returns  it  to  B,  who  delivers  it  to  D,  a  presenter.  D,  by  false  pretence, 
obtains  an  introduction  at  a  bank  enrly  in  the  month,  informs  the  officials 
that  he  was  a  resident  of  the  section  where  the  drafts  were  issued  and  that 
he  wishes  to  transfer  his  bank  account.  If  he  is  accepted  as  a  customer 
he  deposits  the  raised  drafts,  the  alterations  in  which  are  usually  not 
detected  by  the  bank  drawn  on. 

"In  a  few  da;y's  the  middleman  appears  with  one  or  two  small  checks 
drawn  by  D  for  certification,  to  determine  if  there  is  any  suspicion.  If  the 
forgery  is  not  discovered  by  the  bank  drawn  on  the  forgers  have  a  month 
in  which  to  oi>erate  before  the  issuing  bank  receives  the  draft  and  discovers 
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the  fraud.     Meanwhile  D  gradually  withdraws  by  checks  cash  representing 
the  amount  deposited. 

"A  swindler  usually  encounters  little  difficulty  in  obtaining  a  letter  of 
introduction  to  a  bank  if  the  introducer  through  a  proposed  business  tran- 
saction anticipates  some  benefit  in  giving  it.  The  introducer  should  be 
required  to  endorse  any  drafts  deposited  by  new  customers,  thereby  assum- 
ing all  responsibility,  and  satisfactory  reference  should  be  required  of 
a  new  depositor,  which,  if  carefully  investigated  before  any  checking  is 
permitted,  will  prevent  frauds  of  this  kind.  A  forgery  band  of  this  kind 
when  successful  divides  its  profits  about  as  follows:  Forger,  30  per  cent.; 
presenter,  30  per  cent.;  middleman  and  purchaser,  20  per  cent.  each. 

"One  of  the  common  methods  of  bank  swindling  is  by  the  forged 
signature  of  a  depositor  to  'bearer'  checks,  or  the  forged  signature  and 
endorsement  to  a  check  payable  to  some  fictitious  name.  These  forgers 
learn  where  a  business  man  has  a  bank  account,  obtain  by  a  letter  of 
inquiry  necessitating  a  reply  or  through  dishonest  employes  cancelled 
checks  of  a  bank  depositor,  which  are  used  as  models  to  copy  from.  On 
a  blank  check  of  the  bank  to  be  defrauded  are  carefully  imitated  the  filling 
and  signature  of  a  genuine  check,  made  payable  to  'bearer'  or  to  some 
fictitious  name,  which  is  written  as  an  endorsement,  underneath  which  is 
forged  the  endorsement  of  depositor  certifying  to  the  genuineness  of 
endorsement  of  the  payee. 

"Such  forged  checks  are  usually  presented  for  payment  at  a  busy 
time  when  there  are  a  number  of  customers  in  lino  at  the  paying  teller's 
window.  Paying  on  checks  with  the  endorsement  apparently  certified  to 
by  a  depositor  is  a  very  risky  transaction.  Sometimes  if  the  signature  is 
questioned  the  presenter  of  a  forged  check  will  request  the  teller  to  com- 
municate with  the  drawee  by  telephone,  giving  a  number  where  a  confede- 
rate of  the  presenter  is  stationed,  who  replies  that  the  check  offered  is 
genuine.  Personal  identification,  if  insisted  upon  in  these  cases,  will 
prevent  fraud. — Boston  "  Herald." — ^l.  />. 


CRIME  AND  PUNISHMENT  OF  CRIMINALS. 

1  want  to  say  just  one  word,  suggest(?d  by  the  fact  that  Judge  Rose 
Was  president  of  the  American  Bar  Association  and  stands  to-day  one  of 
that  group  of  eminent  American  citizens,  eminent  for  their  serv  ices  to  the 
whole  country,  whom  we  know  as  the  leaders  of  the  American  bar.  I 
want  to  speak  as  a  layman  about  certain  services  that  the  learned  profes- 
sion of  which  Judge  Rose  is  so  eminent  a  member  can  render  to  an  even 
greater  degree  than  they  now  render  to  the  American  i)eople.  I  know 
that  there  is  a  good  deal  of  distrust,  rightly  for  the  layman  who  speaks  of 
law  ot  tbeologyi 
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But  I  am  going  to  say  just  a  few  words  on  the  matter  that  concerns 
good  citizenship,  in  which  the  layman  has  a  right  to  expect  leadership,  both 
from  lawyer  and  from  theologian.  We  have  a  right  to  expect  from  the  great 
profession  of  the  law  a  peculiar  quantity  and  quality  of  service  to  the  public. 
There  are  certain  abuses  in  connection  with  our  whole  system  of  law  to-day, 
which  the  layman  cannot  remedy,  but  which  I  earnestly  hope  that  the  men 
of  the  law  will  themselves  remedy.  Now  here  I  have  got  to  speak  merely 
to  my  fellow  laymen  and  shall  have  to  invite  correction.  Our  law  comes 
down  from  the  time  when  the  state,  the  government,  was  all-powerful,  as 
compared  to  the  individual ;  when  the  government  acted  as  a  plaintiff  and 
it  was  necessary  that  every  possible  safeguard  should  be  thrown  around 
the  defendant  that  he  should  be  given  every  chance,  and  the  fear  of  injus- 
tice was  a  synonym  for  fear  of  injustice  to  the  private  citizen,  against 
whom  the  state  proceed.  It  came  from  a  time,  if  my  memory  of  history 
is  right,  when  about  five  per  cent.  (I  am  speaking  now  of  the  common  la\v) 
of  any  given  number  of  children  born  in  England  were  punished  by  hang- 
ing— when  people  were  hanged  for  the  most  trivial  oflfences,  and  when  all 
the  machinery  of  tlie  law  was  in  the  hands  of  the  Government  and  directed 
against  the  individual ;  so  that  the  one  thing  that  had  to  be  done  was  to 
protect  the  individual.  Circumstances  in  the  past  three  or  four  centuries 
have  wholly  changed,  but  the  pressure  of  the  law  has  not  changed  nearly 
as  rapidly.  At  present  there  is  not  the  slightest  question  as  to  the  indivi- 
dual rights  being  preserved.  Of  course  there  is  the  possibility  of  error  in 
every  human  affair,  but,  speaking  generally,  the  man  accused  of  criminal 
wrong,  especially  the  man  accused  of  criminal  wrong  against  the  public,  has 
every  possible  chance  secured  him  :  but  the  public  has  not  got  every  chance 
secured  to  it.  No  greater  service  is  being  rendered  the  public  to-day  than  by 
those  members  of  the  great  profession  whose  good  fortune  it  has  been  to 
stand  for  those  prominently  identified  with  the  prosecution  of  crimes  against 
the  State.  When  I  say  crimes  against  the  State,  I  not  only  refer  to  crimes 
like  those  of  bribery  and  corruption,  committed  by  any  jublic  official,  but  I 
mean  such  a  crime  as  murder,  or  any  similar  hideous  misdeed,  where  the 
offence  is  not  merely  against  the  individuals,  but  against  the  entire  com- 
munity. It  is  right  to  remember  the  interests  of  individuals  but  it  is  right 
also  to  remember  the  interests  of  that  great  mass  of  individuals  embodied  iii 
the  public,  in  the  Government.  It  is  unfortunate  that  we  have  permitted 
practices  that  were  necessary  three  hundred  years  ago  for  the  protection  of 
innocent  people,  to  be  elaborated,  to  be  perverted,  so  that  they  become  a 
means  for  allowing  criminals  to  escape  the  punishment  for  their  criminality. 
ftlGHT  OF  APPEAL  IS  ABUSED. 

We  urgently  need  in  this  country  methods  of  expediting  punieshment, 
methods  for  doing  away  with  delays,  methods  which  will  secure  to  the  pub- 
lic an  even  chance  with  the  criminal— I  don't  ask  any  more.     If  we  cau 
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get  an  average  of  ju.st  fifty  per  cent,  of  the  criminals  we  shall  be  pretty 
nearly  all  right  and  we  will  give  the  public  an  even  chance  with  the  crimi- 
nal, whose  oflEence  is  against  the  public.  At  present  the  right  of  appeal 
is  in  certain  cases  so  abused  as  to  make  it  a  matter  of  the  utmost  difficulty 
ultimately  to  punish  a  man  sufficiently  influential  to  command  really  good 
legal  talent.  Now,  I  am  speaking  of  what  I  know,  for  I  am  speaking  in 
the  light  of  experiences  during  the  past  three  years  in  trying  to  get  at  cer- 
tain public  offenders  who  have  been  indicted,  and  some  of  whom  it  has 
been  almost  impossible  to  get  into  the  jurisdiction  of  the  courts  at  Wash- 
ington in  order  to  try  them.  There  are  others  whose  cases  are  still  on 
trial.  I  feel  that  the  man  who  offends  against  the  state  occupies  a  position 
rather  worse  than  that  of  any  other  criminal  from  the  fact  that  he  is  a  man 
who  attacks  everybody  instead  of  just  one  person,  so  that  it  is  not  the 
special  business  of  anyone  to  get  at  him.  In  consequence,  if  he  can  keep 
the  forces  of  justice  at  bay  long  enough,  if  he  can  secure  one  or  two  mis- 
trials gradually  the  popular  interest  evaporates  and  the  criminal  gets  of. 

Now  as  the  judge  has  so  w^ell  said,  that  the  minute  a  man  becomes 
president  he  ceases  being  the  president  of  a  party  and  is  the  president  of 
every  man,  woman  and  child  within  the  confines  of  the  nation.  But  I  per- 
mit myself  one  particular  bit  of  personal  discrimination.  I  am  just  a  trifle 
more  intent  on  punishing  the  republican  offender  than  the  democratic 
offender,  because  he  is  my  own  scoundrel.  I  feel  a  certain  sense  of  pecu- 
liar responsibility  for  him  and  I  am  going  to  unload  that  responsibility  if  I 
can.  Of  course  as  we  all  know,  offences  must  come  ;  but  I  have  endeavoured 
to  carry  out  the  scriptural  injunction  to  make  it  a  matter  of  woe  unto 
him  by  whom  they  come.  I  am  happy  to  say  that  we  have  a  reasonable 
portion  of  the  offenders  in  question  in  stripes,  but  not  up  to  the  fifty  per 
cent,  arcrge  that  I  should  like,  and  I  w^ant  to  go  a  little  further  than  we 
have  yet  gone.  Then,  too,  if  the  law  is  reasonably  speedy  and  reasonably 
sure,  it  takes  away  one  great  excuse  for  lawlessness.  If  some  horrible 
crime  is  committed,  and  the  people  feel  that  under  the  best  circumstances 
there  will  be  an  indefinite  delay  in  the  punishment  of  the  criminal  and  that 
the  punishment  will  be  uncertain  even  when  the  time  for  administering  it 
comes,  then  a  premium  is  put  u[)on  that  kind  of  lawbreaking,  which  more 
than  any  other  is  a  menace  to  the  law.  AVe  ought  to  stand  against  all 
forms  of  putting  that  premium  on  ;  the  long  delays  of  justice,  the  abuses 
of  the  pardoning  powers,  the  sluggishness  with  which  either  court  or  attor- 
ney moves,  all  of  those  things  count  in  bringing  about  the  condition  of 
affairs  against  which  all  of  us  must  protest. 

Now,  a  layman  can  do  but  little  more  than  to  give  utterance  to  the 
feeling  that  so  many  laymen  have.  I  earnestly  hoi)e  that  the  bench  and 
bar  of  the  United  States  will  in  all  proper  ways  see  to  it  that  the  loose 
customs,  for  some  of  these  things  of  which  I  complain  are  mere  custouisi 
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and  not  laws,  inherited  from  the  j)ast  when  conditions  were  totally  diflEerent, 
shall  not  be  perverted  so  as  to  wrong  the  whole  public  by  giving  the 
criminal  an  advantage  to  which  he  is  not  entitled,  and  that  some  substan- 
tial improvement  shall  be  made  in  the  direction  ef  securing  greater  expedi- 
tion and  greater  certainty  in  the  administration  of  justice,  especially  in  the 
administration  of  criminal  justice. — President  Roosevelt  in  an  address  at 
Little  Rock,  Ark.,  October  26,  1905.— C.  L.  X. 


APPEALS  TO  THE  PRIVY  COUNCIL  IN  CKIMINAL  CASES. 

The  administration  of  criminal  law  throughout  the  colonies  and 
dependencies  of  the  British  Empire  is  based  on  the  principles  of  the  com- 
mon law  of  England,  modified  or  varied,  it  may  l)e,  to  some  extent  by 
local  legislation,  or  in  the  case  of  the  Crown  Colonies  by  orders  of  tie 
Crown  in  Council. 

As  a  general  rule  the  administration  of  the  criminal  law,  including 
the  forms  of  procedure,  trial  and  punishment  for  crime,  is  left  to  the  lo'ial 
jurisdiction,  and  appeals  from  the  colonies  to  the  Privy  Council  are  ex- 
tremely rare.  There  is,  indeed,  an  inherent  jurisdiction  in  the  Crown  in 
Council  to  receive  appeals  in  criminal  as  well  as  in  civil  cases  so  as  to 
ensure  the  proper  administration  of  justice  and  to  preserve  the  due  course 
of  procedure. 

This  prerogative,  however,  is  very  cautiously  exercised.  It  is  the 
usual  rule  of  the  Judicial  Committee  of  the  Privy  Council,  to  quote  Lord 
Halshury,  L.C.,  in  Riel  v.  The  Queen  (1885),  10  A.  C,  at  p.  677,  not  to 
grant  leave  to  appeal  in  criminal  cases  except  where  some  clear  departure 
from  the  requirements  of  justice  is  alleged  to  have  taken  place. 

1\\  Ex  parte  Macrea,  {l^^^i"]  A.  C.  34G,  the  Privy  Council  again 
pointed  out  that  although  leave  to  appeal  in  criminal  cases  nmy  be  granted 
in  exceptional  circumstances  yet  a  mere  misdirection  of  a  judge  to  a  jury, 
whore  no  miscarriage  of  justice  has  actually  resulted  therefrom,  will  not 
afford  ground  for  special  leave  to  appeal. 

In  1892  the  notorious  murderer  Deeming,  then  a  prisoner  under 
sentence  of  death  in  the  Colony  of  Victoria,  petitioned  the  Privy  Council 
for  special  leave  to  appeal  from  the  decision  of  the  criminal  court  of  the 
colony  on  the  ground  that  the  conviction  was  against  evidence,  that  the 
petitioner  was  insane,  and  that  there  was  no  fair  trial  or  time  for  defence. 
In  refusing  leave  to  appeal,  the  Judicial  Committee  laid  down  the  rule 
that  in  criminal  cases  such  leave  would  not  be  granted  when  there  is  no 
suggestion  or  surmise  that  substantial  and  grave  injustice  has  been  done 
either  through  a  disregard  for  the  forms  of  legal  process  or  by  some  viola- 
tion of  the  principles  of  natural  justice.  {E.r parte  Deeming,  [1892]  .4.  C. 
i22.)     This  case  was  referred  to  and  followed   by   the   Privy   Council   in 
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dismissing  a   petition   for   special   leave  to  appeal  in  Kops  v.  The  Qiteen, 
[1894]  A.  C\,  at  p.  G52. 

A  later  case  of  a  petition  for  special  leave  to  appeal  from  a  verdict, 
conviction,  and  sentence  of  the  Consular  Court  in  Japan  for  murder  was 
i:^  parte  Careic,  [1897]  A.  C.  719.  The  principle  laid  down  in  the 
earlier  cases  was  followed  and  the  petition  dismissed. 

On  the  other  hand,  when  the  circumstances  are  such  as  to  indicate 
that  a  gross  miscarriage  of  justice  has  occurred  the  prerogative  has  been 
beneficially  exercised.  Thus  in  1887,  in  the  case  of  In  re  Dilletf,  12  A.  C. 
459,  an  appeal  came  before  the  Privy  Council  from  a  verdict  of  a  jury 
finding  a  defendant  guilty  of  perjury  before  the  Chief  Justice  of  the 
Supreme  Court  of  British  Honduras.  In  the  judgment  of  the  Judicial 
Committee,  which  was  delivered  by  Lord  Watson,  it  was  said  that  the  rule 
had  l>een  repeatedly  laid  down,  and  had  been  invariably  followed,  that  the 
Sovereign  will  not  review  or  interfere  wuth  the  course  of  criminal  proceed- 
ings unless  it  be  shown  that  by  a  disregard  of  the  forms  of  legal  process, 
or  by  some  violation  of  the  principles  of  natural  justice,  or  otherwise, 
substantial  and  grave  injustice  has  been  done.  In  the  case  before  them 
the  Judicial  Committee  came  to  the  conclusion  that  the  con\'iction  had 
been  obtained  by  directions  of  the  Chief  Justice  of  the  Colonial  Court 
which  were  grievously  unjust  to  the  appellant,  and  in  many  instances 
outraged  the  proprieties  of  judicial  procedure,  and  that  a  conviction 
obtained  by  such  unworthy  means  could  not  be  permitted  to  stand. 

Cases  of  this  serious  type  are,  so  far  as  we  are  aware,  of  rare  occur- 
rence, but  the  extreme  importance  of  the  right  of  appeal  to  the  Privy 
Council  in  such  exceptional  cases  receives  cogent  illustration  in  the  case 
of  Wehner  v.  The  King,  which  came  before  the  Judicial  Committee  on  the 
8th  ult.  The  appeal  in  this  case  was  from  a  judgment  of  the  Court  of 
Appeal  for  Eastern  Africa,  dated  so  long  ago  as  the  7th  of  March,  1905, 
dismissing  an  appeal  from  an  order  made  by  Judge  Hamilton,  at  Nairobi, 
under  which  the  appellant  had  been  convicted  of  murder  and  sentenced 
to  death. 

The  appellant,  Max  Herman  Wehner,  a  settler  in  East  Africa,  was 
charged  with  having  murdered  a  native  named  Mcharnia  by  shooting  him 
with  a  rifle  on  the  night  of  the  16th  of  October,  1904.  The  chief  witnesses 
for  the  prosecution  were  two  native  boys,  who  alleged  that  Wehner  had 
shot  Mcharnia  with  a  rifle  which  was  produced  in  court  at  the  trial. 
Nearly  a  month  after  the  alleged  murder  some  bones  and  an  empty  cart- 
ridge were  found  some  little  distance  from  Wehner's  camp.  He  was 
thereupon  arrested,  committed  by  the  town  magistrate  of  Nairobi  tor  trial 
at  the  court  of  sessions,  and  ultimately  tried  before  Judge  Hamilton,  the 
^ssions  judge  at  Nairobi,  and  a  jury  of  five  persons.     At  the  trial  Wehner 
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pleaded  "  not  guilty,"  and  in  his  examination  denied  the  charge.  He  was 
not  defended.  The  medical  evidence  showed  that  there  was  no  trace  of  a 
bullet  wound  on  any  of  the  bones  found,  and  several  witnesses  were  called 
to  prove  that  neither  Wehner,  nor  his  friend  who  was  camping  with  him, 
had  any  rifle  or  gun  with  them  at  the  time.  Moreover,  the  remains  were 
never  actually  identified  as  being  those  of  Mcharnia.  Remarkable  irregu- 
larities in  the  procedure  were  alleged  to  have  occurred  at  the  trial.  Thus 
the  jury  consisted  of  five  instead  of  nine  persons,  as  required  by  the  local 
law,  which  constituted  a  distinct  illegality.  The  jury  were  not  sworn 
until  after  the  examination  of  two  of  the  witnesses.  Five  of  the  native 
witnesses  were  merely  warned  to  speak  the  truth,  after  which  their 
evidence  was  given  without  oath  or  affirmation.  These  flagrant  breaches 
of  the  most  elementary  rules  of  criminal  law  and  procedure  seem  almost 
incredible,  and  that  they  actually  occurred  under  British  administration 
seems  to  point  to  the  urgent  need  of  a  more  effective  local  supervision. 

The  jury,  having  listened  to  the  judge's  summing-up,  after  some 
lengthy  consideration,  found  the  verdict  "  That  the  accused  caused  the 
death  of  Mcharnia,  but  that  he  was  not  resi)onsible  for  his  actions  owing  to 
the  influence  of  liquor."  This  the  judge,  incredible  though  it  appears, 
held  to  be  a  verdict  of  guilty  of  murder,  and  he  sentenced  Wehner  to  be 
hanged.  From  this  conviction  Wehner  appealed  to  the  C'ourt  of  Appeal 
for  East  Africa,  urging  that  the  verdict  returned  by  the  jury  did  not 
amount  to  a  verdict  of  murder.  The  jury  themselves,  it  appears,  joined 
in  a  memorial  for  a  commutation  of  the  sentence,  asserting  that  by  their 
verdict  they  intended  to  find  the  appellant  guilty  only  of  culpable 
homicide  and  that  the  act  was  not  a  premeditated  crime.  The  appeal  was 
dismissed  by  the  C'ourt  of  Appeal  for  East  Africa,  who  held  that  there 
was  no  misdirection,  and  that  in  the  circumstances  the  sessions  judge 
was  under  no  obligation  to  explain  the  law  to  the  jury,  because  the  facts 
which  might  have  reduced  the  offence  to  culpable  homicide  not  amounting 
to  murder,  or  the  doing  of  a  rash  and  negligent  act  within  the  meaning  of 
the  penal  code,  had  not  been  put  in  issue  by  the  appellant.  This  ruling  of 
the  local  Court  of  Appeal  seems  almost  inexplicable,  and  certainly  one  of 
the  most  extraordinary  travesties  of  justice  which  have  ever  come  to  our 
knowledge.  The  elementary  principle  that  a  plea  of  "  not  guilty  "  by  a 
defendant  in  a  criminal  case  puts  in  issue  every  question  of  law  and  fact 
appears  to  have  been  overlooked  or  di  regarded  by  the  appellate  tribunal. 

The  capital  sentence  w%as  subsequently  commuted  to  one  of  penal 
servitude  for  life,  but  happily  there  remained  for  the  accused  the  ultimate 
right  of  appeal  to  His  Majesty's  Privy  Council.  This  he  exercised,  special 
leave  to  appeal  was  allowed,  and  more  than  a  year  after  the  original  trial 
the  petition  was  heard  before  the  Judicial  Committee,  the  Earl  of  Hahhuri/, 
Lord  MacnarfUen,  Lord,  Davey,  Lord  Bohertson,  Lord    Athmon,   and    Sir 
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Arthur  Wilson  being  present.  It  was  contended  for  the  Crown  that  the 
appellant  liad  raised  no  objection  to  any  of  the  irregularities.  After  hear- 
ing the  arguments  on  both  sides  Lord  Halshiiry  said  that  the  Attorney- 
General  had  properly  admitted  that  the  whole  proceedings  were  from  the 
first  irregular.  Their  lordships  were  of  opinion  that  it  was  impossible 
that  the  judgment  should  be  allowed  to  stand,  and  ordered  the  conviction 
to  be  quashed.  The  terrible  consequences  of  a  gross  miscarriage  of  justice 
have  in  the  particular  instance  been  thus  tardily  averted,  but  the  case 
clearly  demonstrates  the  urgency  of  more  expeditious  and  less  costly 
machinery  for  invoking  the  aid  of  the  ultimate  Court  of  Colonial  Appeal 
in  serious  cases  of  this  type. — J,  P. 


PHONOGRAPHS  AS  EVIDENCE. 

The  first  instance,  doubtless,  of  the  use  of  a  phonograph  in  a  court  of 
this   country   as   evidence,   occurred,   according   to  the  newspapers,  on  a 
recent  trial  in  the  United  States  court  at  Boston.     Evidence   of  a  similar 
character,  it  is  said  by  the  press  report,  has  been  allowed  in  England.     No 
regular  report  of  these  cases  has  yet  come  to  hand.     In  the  Boston  case  it 
is  said   that   the   phonograph    was   put  in  evidence  to  show  the  court  the 
noise  of  the  elevated  cars,  for  which  the  plaintiflE   claimed   damage   to   his 
business   block.     The   evidence  was  objected  to,  of  course,  and,  in  support 
of  its  admission,  the  plaintiff's  counsel  contended  that  a  phonograph  is  one 
of  the  most  accurate   scientific   recorders,   and   that   it   is   admissible   in 
evidence   on   the   same   ground   that   photographs  are  admissible.     That 
photographs  constitute   proper   evidence,   though   stoutly    denied   at   the 
outset,  has  been  established  in  a  great  number  of  cases,  and  the  limitations 
of  their   use   for  that  purpose  are  shown  in  an  extended  rote  in  35  L.  R. 
A.  802,  to  the  case  of  Dederichs  r.  Salt  Lake  City    R.   Co.   X-ray   photo- 
graphs  have   also   been  accepted  in  evidence,  as  shown  by  that  note,  and 
also  by  the  case  of  Geneva  r.  Burnett,  65  Neb.  4G4,  58  L.  R.  A.  287,   101 
Am.  St.  Rep.  628,  91  N.  W.  275.     Another  new  kind  of  evidence  created 
by  modern  scientific  developments  is  that  furnished  by  tele  phones,  and  the 
right  to  put  telephone  conversations  in  evidence,   though    not   universally 
conceded,  has   been  upheld  in  a  number  of  decisions,  as  shown  in  Oskamp 
r.  Gadsden,  35  Neb.  7,  17  L.  R.  A.  440,  37  Am.  St.  Rop.  428,  52  N.   W. 
718,   and  the  annotation  to  that  case.     Whatever  restrictions  or  conditions 
the  courts  may  impose  on  the  use  of  phonographs  in  evidence,  it  is  not   to 
be  doubted  that  they  will  ultimately  come  to  be  regarded  by  the  courts  as 
evidence  no    less    reliable   that   photographs,    X-ray   pictures,   and   tele- 
phones.— r.  C. 


Digitized  by 


Google 


9C  The  Criminal  Law  JournaI.  [Vol.  Til 

CIRCUMSTANTIAL  EVIDENCE. 

Identification  from  photograj)h  is  far  from  being  an  exact  science. 
Three  pawnbrokers  sej)arately  pointed  out  a  man  in  a  group  picture  as  the 
person  who  sold  them  jewels  stolen  from  James  J.  Higginson's  house  in 
New  York.  This  man  was  a  tutor  in  the  family  and  he  sailed  suddenly 
for  Europe  with  his  mother  and  sister  about  the  time  the  theft  was  dis- 
covered. The  police  considered  that  they  had  a  sufficiently  clear  case 
a(minst  him,  and  upon  their  instructions  he  was  arrested  immediately  upon 
disembarking.  AVhen  no  additional  evidence  could  be  found  he  was  re- 
leased. It  has  since  developed  that  the  burglary  was  committed  by  a 
young  man,  said  to  be  an  inmate  of  the  f -oncord  reformatory,  who  bears  a 
striking  resemblance  to  the  Higginson  tutor. 

The  circumstantial  evidence  was  all  against  the  young  instructor — 
his  sudden  trip  abroad  when  he  was  not  supi)Osed  to  have  the  means  to 
make  it,  and  the  positive  identification  of  his  })hotograph  by  three  differejit 
persons.  As  such  evidence  is  commonly  accepted,  the  police  w^ere  justi- 
fied in  causing  his  arrest,  but  their  case  was  balked  by  the  failure  to  find 
further  proof  of  guilt,  and  against  the  hypothesis  was  the  good  reputation 
of  the  tutor  and  the  confidence  he  has  always  enjoyed. 

Suppose  this  had  been  a  case  of  murder  instead  of  burglary,  and  the 
police  had  subsequently  secured  no  other  information  than  that  which 
caused  them  to  make  the  arrest.  The  possibilities  of  weaving  a  net  around 
the  prisoner  would  be  great,  and  in  putting  him  through  what  in  police 
parlance  is  termed  the  "  third  degree  "  he  would  probably  make  a  number 
of  contradictory  and  damaging  statements.  On  the  whole,  the  District 
Attorney  would  consider  that  he  had  an  even  chance  of  sending  the  prison- 
er to  the  electric  chair.  It  is  because  the  actual  facts  so  frequently 
upset  the  inductive  logic  of  the  best  defectives  that  juries  hesitate  more 
and  more  to  convict  in  murder  case  on  circumstantial  evidence.  But 
how  many  murder  cases  are  there  in  which  the  evidence  is  more  than 
circumstantial  ? — L.  S.  IL 
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LAW  AS  A  (CULTURE  STUDY. 
(Edson  R,  Sunderland  in  Michigan  Laic  Review). 

That  acute  obsorvor  and  commentator  on  American  institutions,  James 
Bryce,  in  an  oft-cjuoted  statement  in  his  American  Commonwealth,  pays  a 
high  tribute  to  the  efficiency  of  American  law  schools.  '*  I  do  not  know  if 
there  is  anything,"  he  writes,  "in  which  America  has  advanced  more 
beyond  the  mother  country  than  in  the  provision  she  makes  for  legal 
education."  In  passing  this  generous  judgment,  in  which  many  other 
eminent  Englishmen  have  concurred,  he  views  our  law  schools  simply  as 
institutions  for  developing  technical  proficiency  among  students  destined 
to  fill  the  ranks  of  the  legal  profession.  And  this  i.s,  indeed,  the  principal 
purpose  for  which  they  came  into  existence,  and  the  chief  end  which  they 
serve.'  Our  law  schools  are  in  constant  and  close  touch  with  the  bar.  The 
great  majority  of  men  upon  their  teaching  staffs  are  recruited  from  active 
practitioners  of  the  law.  The  American  Bar  Association,  founded  and 
maintained  to  promote  the  higher  ideals  of  professional  life,  keeps  watch 
and  ward  over  the  educational  standards  which  they  preserve,  regarding 
them  as  training  schools  for  lawyers.  Viewed  from  this  standpoint  they 
are  undoubtedly  proceeding  along  sound  and  sensible  lines,  and  arc  fitting 
young  men  for  the  bar  with  a  thoroughness  which  well  deserves  the  praises 
which  have  been  given  them. 

But  all  this  assumes  that  the  law  is  and  should  l)e  a  professional 
monopoly  ;  that  it  should  be  taught  solely  as  a  technical  training  for  profes- 
Honal  lite.     Such  a  view  is  narrow  and  false,   but   not  altogether  to   l>e 
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wondered  at.     Lawyers  control  the  law  schools,  and  lawyers  look  upon  the 
law  as  belonging  exclnsively  to  them.     They,  only,  know   and   understand 
the  law,  and  to  them  it  is  primarily  a  great  and  noble  field  for  professional 
labours  and  professional  rewards.     Those  outside  its   magic   portals   know 
not   its  rich  and  precious  treasures  ;  those  within  find  no  reason  to  herald 
abroad  a  wealth  which  they  deem  visible  only  to  the  eyes  of  the   initiated. 
Hence   we  see  the  spectacle  of  our  great  American  universities,  splendidly 
equipped  with  the  means  of  giving   to   the   youth   of  the   nation   instruc- 
tion in  all   the   wisdom   of   the   earth   closing   the   doors   of   their   law 
departments  against  all  except  those  who  come  to  enter   the   novitiate   for 
the   bar.     Why  should  those  thousands  of  students,  who  seek  at  the  uni- 
versity an  insight  into  the  wonders  of  human  knowledge   and   experience, 
a  stimulus  to  vigorous  thinking,  and  a   basis   for  a   broad   and   generous 
culture,  be  denied  all  access  to  the  treasure  chambers  of  the  law  ?     I  believe 
that  the  present  system  debars  the  young  men  and  women  of  this  country 
from  a  great  field  of  knowledge  which   is   unexcelled   as  a    discipline  of 
unique   and  universal  practical  value,  and  of  surpassing  and  solid  worth  as 
a  foundation  for  culture  and  character. 

The  ideal  university  is  a  democracy  of  learning.  In  the  quiet  of  its 
secluded  shades,  the  harsh  jangle  and  riot  of  contemporary  strife  does  not 
blind  the  reason  nor  corrupt  the  heart.  Within  its  walls,  passion  and 
prejudice,  and  the  war  of  rival  interests,  give  place  to  calm  judgment  and 
a  true  estimate  of  values.  Its  standards  are  tested  in  the  balances  of  human 
history  and  human  nature.  All  the  wealth  of  knowledge  which  has  come 
to  mankind  through  the  long  centuries  of  struggle  for  material  comforts, 
intellectual  enlightenment,  and  social  self-mastery,  is  spread  before  the 
student  with  a  lavish  hand,  and  he  needs  but  to  ask  and  it  is  given.  Technical 
education  finds  a  fitting  and  indeed  an  indispensable  place  among  the 
activities  of  such  a  university.  The  world  must  have  physicians,  lawyers, 
engineers.  Nowhere  can  such  breadth  of  professional  training  be  given 
as  in  the  university,  where  a  spirit  of  wide  culture  mitigates  the  ten- 
dencies towards  professional  conceits.  But  the  world  needs  men  more  than 
lawyers,  and  citizens  more  than  engineers.  The  members  of  the  profes- 
sions must  necessarily  be  limited  in  number.  The  university,  as  a  factor 
in  modern  life,  ought  chiefly  to  serve  the  great  army  of  young  people  who 
expect  to  enter  none  of  the  professions,  but  wish  to  fit  themselves  to  be 
intelligent  and  efficient  members  of  the  body  politic.  Of  the  true  university 
(Cardinal  Newman  spoke  when  he  said  :  "  Its  art  is  the  art  of  social  life, 
and  its  end  is  fitness  for  the  world." 

If  the  study  of  law  is  a  fruitful  study,  why  should  it  be  denied  to  the 
non-professional  student?  For  no  reason,  I  conceive,  but  academic 
conservatism  and  the  accident  of  professional  control.     The  first  great  law 
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school  was  that  of  Bologna,  which  arose  during  the  marvellous  awakening 
of  dormant  Italy  which  we  call  the  renaissance.  Before  the  time  of 
Imerius,  as  Rashdall  tells  us  in  his  learned  work  on  the  Histor}'  of  Medi- 
aeval Universities,  there  was,  in  the  universities  of  Italy,  a  "complete 
amalgamation  of  Law-studies  with  the  ordinary  educational  curriculum." 
But  with  Irnerius  came  a  change.  Legal  education  began  to  possess  a 
distinct  political  and  commercial  value,  and  the  doctors  of  Bologna,  proud 
of  their  superiority,  withdrew  their  support  from  the  schools  of  liberal 
arts.  The  fame  of  the  Law  School  of  Bologna  spread  throughout  Europe, 
it  became  a  model  for  schools  beyond  the  Alps,  and  thenceforth  the  isolation 
of  law  from  the  humanities  remained  a  characteristic  feature  of  the  con- 
tinental university  system. 

In  England  a  still  wider  separation  took  place  between  law  and  the 
arts,  for  while  the  civil  law  did  obtain  a  place  in  tlie  universities,  the  Com- 
mon Law,  which  was  the  law  of  the  land  did  not.  It  is  possible  that  the 
mere  fact  of  professional  interest  and  professional  jealousy  respecting  the 
Common  Law  might  itself  have  operated,  as  it  did  on  the  continent,  to 
isolate  the  law  faculties  from  the  academic  faculties,  but  8ir  William 
Blackstone  suggests  another  and  more  potent  influence,  which  drove  the 
Common  Law  out  of  the  universities  altogether.  This  was  the  conflict 
between  the  popish  clergy  and  the  nobility  and  laity.  The  former,  domi- 
nated by  a  foreign  primate,  became  enthusiastic  disciples  of  the  Civil  or 
Roman  Law,  while  the  latter  were  equally  devoted  to  the  immemorial  and 
cherished  traditions  of  the  Common  Law.  The  clergy  obtained  control  of 
the  universities,  and  the  other  party  was  forced  to  withdraw  to  a  sei)arate 
place.  Thus  the  Inns  of  Court  and  Chancery  arose,  just  outside  London, 
near  where  the  Courts  of  Westminister  were  held,  for  the  preservation  of 
learning  in  the  Common  Law,  and  here  exercises  were  had,  lectures  given, 
and  degrees  conferred. 

It  is  noticeable  that  neither  in  England  nor  on  the  continent,  did  law 
and  the  liberal  arts  part  company  by  reason  of  any  inherent  incompa- 
tibility. The  question  of  the  value  of  law  as  ^  department  of  general  edu- 
cation seems  never  to  have  been  raised  by  the  academicians  or  lawyers  of 
mediaeval  Europe.  Accidents  separated  them,  tradition  perpetuated  the 
division,  and  the  American  universities  still  preserve  the  system  introduced 
by  Imerius  of  Bologna. 

The  law,  which  has  thus  been  banished  and  remains  an  exile  from  the 
colleges  of  liberal  arts,  is  nothing  less  than  the  ground-work  of  society 
and  social  institutions.  It  is  the  crystallized  essence  of  accepted  social 
customs  and  morals.  As  men  have  struggled  upward  from  barbarism  to 
.civilization,  their  steps  have  been  marked  by  the  progress  of  their  laws. 
Only  so  far  as  new  ideals,  new  conceptions,  j^nd  new  standards  of  ri(*-ht 
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and  wrong,  became  permanently  established  and  widely  approved,  did  they 
assume  the  form  of  legal  precepts.  Each  moral  and  social  advance  begins 
with  individual  reformers,  then  becomes  a  popular  issue,  and  receives  the 
final  stamp  of  authority  when  it  takes  its  place  as  a  part  of  the  law  of  th^ 
land.  The  laws  of  a  people  are  thus  a  register  of  their  moral  and  social 
growth,  more  reliable  and  more  illuminating  than  their  literature  or  their 
political  history.  Law  and  society  are  in  a  sense  correlative  terms.  Society 
creates  the  law,  but  no  less  does  the  law  create  society,  by  supplying  that 
element  of  unity  and  organization  which  distinguishes  it  from  a  mere 
aggregation  of  individuals.  The  history  of  the  law  is  the  history  of  social 
effort :  the  status  of  the  law  marks  the  prevailing  level  of  social  conditions. 
If  one  would  understand  the  development  of  human  society,  or  wisely 
estimate  the  trend  of  contemporary  social  movements,  he  must  be  able  to 
unlock  the  secrets  of  the  law. 

Roman  law,  strange  to  say,  finds  a  more  general  welcome  among  the 
culture  courses  of  our  universities  than  does  the  Oommon  Ijaw  of  England 
and  America ;  notwithstanding  the  fac*;  that  it  is  fully  as  technical,  of 
vastly  less  practical  value,  and  barren  of  that  living  spirit  which  touches 
a  familiar  cord  in  the  heart  of  the  Anglo-Saxon.  The  Common  Law  is 
bone  of  our  bone,  and  flesh  of  our  flesh.  The  Roman  Law  is  the  product 
of  an  alien  race.  The  traditions  of  our  people,  the  form  of  our  institutions, 
and  the  priceless  blessings  of  liberty  which  we  enjoy,  have  all  been  nur- 
tured in  the  cradle  of  the  Common  Law.  What  claims  can  the  Institutes 
of  Justinian  have  upon  the  attention  of  our  young  people  at  all  comparable 
with  the  claims  of  that  legal  system  under  which  we  live,  and  into  which 
our  forefathers  put  their  constant  efforts  for  a  thousand  years  ? 

If  the  art  of  the  university  is  the  art  of  life,  and  its  end  is  fitness  for 
the  world,  no  study  ought  to  take  higher  academic  rank  than  the  study  of 
our  law.  Literature  is  primarily  a  product  of  the  «sthetic  impluse ; 
science  concerns  itself  with  the  facts  of  physical  nature ;  but  law  is  broad- 
er and  more  fundamental  than  either,  for  it  is  human  reason  applied  to  the 
various  phases  of  society  itself.  Economics  is  closely  allied  to  law,  but  it 
is  far  narrower,  in  that  it  is  confined  to  but  one  form  of  social  activity, 
the  industrial.  As  for  sociology,  it  is  difficult  to  say  what  it  is.  Some 
writers  make  it  so  comprehensive  that  it  concludes  everything  having  a 
social  aspect,  from  religion  down.  But  generally  speaking,  it  seems  to 
confine  itself  to  the  ethical  side  of  personal  relations.  History  is  less  a 
subject-matter  than  a  method  ;  and  the  same  is  perhaps  true  of  philosophy. 
To  exclude  law,  therefore,  from  the  heirarchy  of  the  humanities  is  to  take 
the  keystone  from  the  arch. 

It  is  a  curious  and  somewhat  remarkable  fact,  that  the  famous  Com- 
mentaries of  Sir  William   Blackstone  upon  English  Law,  and  the  scarcely 
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less  welknown  and  meritorious  Commentaries  of  Chancellor   Kent  upon 
American  Law,  were  both  delivered  in  the  form  of  lectures  to  academic 
students,  the  former  at  Oxford,  the  latter  at  Columbia.     Blackstone,  in 
justifying  the  presentation  to  Oxford  undergraduates,  of  a  survey  of  the 
law  of  England,  said  :  "  That  a  science  which  distinguishes  the  criterions 
of  right  and  wrong ;  which  teaches  to  establish  the  one,  and  prevent, 
punish  or  redress  the  other  ;  which  employs  in  its  theory  the  noblest  facul- 
ties of  the  soul,  and  exerts  in  its  practice  the  cardinal  virtues  of  the  heart ; 
a  science,  which   is   universal   in   its  use  and  extent,  accommodated   to 
each   individual,  yet  comprehending  the  whole  community  ;  that  a  science 
like  this  should  ever  have   been   deemed  unnecessary  to  be  studied  in  a 
university,   is  matter  of  astonishment  and   concern.     Surely,   if  it   were 
not   before  an   object   of  academical   knowledge,    it   was  high   time   to 
make  it  one ;  and  to  those  who  can  doubt  the  propriety  of  its  reception 
among  us  (if  any  such  there  be),  we  may  return  an  answer  in  their  own 
way,  that  ethics  are  confessedly  a  branch  of  academical  learning ;  and 
Aristotal  himself  has  said^  speaking  of  the  laws  of  his  own  country,  that 
jurisprudence,  or  the  knowledge  of  those  laws,  is  the  principal  and  most 
perfect  branch  of  ethics."     Is  it  not  a  subject  for  regret  that  this  plea  of 
Blackstone  has  not  been  heeded,  and  his  example  followed  by  the  general 
introduction  of  law  into  academic  curriculums,  as  being  quite  as  import- 
ant as  literature,  languages,  or  history  ? 

Even  more  important  than  the  knowledge  one  acquires  at  college  is 
the  discipline  it  affords.  The  facts  learned  will  be  largely  forgotten,  but 
the  mental  development  of  college  years  is  a  permanent  asset  which  the 
student  will  carry  with  him  through  life.  It  is  the  disciplinary  value  of 
mathematics  which  has  caused  it  to  be  so  highly  esteemed  as  a  branch  of 
the  liberal  arts.  Mathematics  is,  indeed,  the  perfection  of  logic,  and  its 
value  cannot  be  questioned.  Its  limitation,  however,  is  that  it  is  wholly 
an  abstract  science.  Space,  time  and  number,  as  pure  abstractions,  are 
its  basic  concepts.  There  are  no  contingencies  in  mathematics.  There 
are  no  relative  degrees  of  certainty,  no  multitude  of  more  or  less  influen- 
tial tendencies,  the  resultant  of  which  must  be  determined.  It  deals  in 
absolute  certainties.  It  is  an  exact  science — the  only  exact  science — be- 
cause it  can  wholly  eliminate  all  disturbing  factors.  Its  problems  are, 
therefore,  logically  simple  ones,  its  diflBculties  being  in  method  rather 
than  subject  matter.  If  a  suitable  method  be  used  the  correct  result  must 
follow  necessarily  and  invariably. 

The  moment  concrete  elements  enter,  the  certainty  disappears.  ThUj^, 
physics,  which  applies  mathematics  to  the  actual  phenomena  of  nature,  is 
capable  only  of  approximations,  because  the  multitude  of  elements  which 
influence  the  result,  can  neither  be  wholly  eliminated  nor  determined  with 
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iibsoliitc   accuracy.     In  the  biological    sciences  this  diflSculty  is  still  more 

niurked.  All  the  influences  which  combine  to  produce  a  given  result,  cannot 

possibly  be  even  identified,  much  less  can  their  comparative  importance  be 

exactly  computed.     Experiments  can  never  be  repeated  under  exactly   the 

same  conditions,  because  the  sum  total  of  determining  factors  can  never  be 

known.     The  problems  of  the  biologist,  who   gropes   about   in   an   almost 

inextricable   tangle   of   tendencies,   are   therefore   vastly   more   complex, 

intrinsically,   than    the   problems  of  the  mathematician.     When,  however, 

we  reach  the  domain  of  human  experience,  and  try  to   formulate   rules   of 

human   conduct,    we  find  the  most  complicated  field  of  all.     The  impulses 

and  motives  of  men  are  as  countless  as  the  sands  of  the  sea.     Every  person 

stands  in  a  more  or  less  intimate  relation  to  his  family,  his  neighbours,  his 

friends,  his  business  associates,  his  church,  his  jmrty,    his   city,   his    state. 

His   conduct   is    directed    by   considerations  of  love  and  hate,  generosity, 

avarice,  ambition.     He  moves  in  a  society  made  up   of   men,   women   and 

children,   friends,  husbands,   wives,    labourers,    idlers,  the  rich,  the  poor, 

politicians,   farmers,    merchants,    corporations,    teachers,    public    officers. 

He   is   influenced  by  the  people  he  meets,  the  books  he  reads,  the  religion 

he  professes,  the  work  he  does,  the  places    he    visits,   the   misfortunes   he 

suffers  and  the  pleasures  he  enjoys.     Out  of  the  midst  of  such  a  myriad  of 

shifting,  uncertain,  and  unknow  n  conditions,   where    no   two   persons   are 

ever   subject  to   the  same  forces,  and  no  two  situations  are  ever  alike,  the 

hiw  endeavours  to  bring  order  and  system.     An  order  and  system  it   has 

brouglit,  but  only  througli  the  toil  and  trial  of  centuries. 

A  field  so  vast  and  so  intricate,  whose  problems  are  so  closely  inter- 
woven, and  inter-related  that  an  adequate  handling  of  one  implies  famili- 
arity with  the  principles  underlying  all,  is  a  field  rich  in  possibilities  for 
mental  culture.  The  technical  features  are  incidental,  not  substantial. 
IJeneath  them  always  appears  the  broad,  practical  question.  What  legal 
principles  are  applicable  to  the  facts  of  the  given  situation  ?  To  take 
the  facts  in  a  given  case,  study  them  in  their  relations  to  the  various 
princij)les  of  law  which  seem  to  bear  upon  them,  segregate  the  material 
and  relevant  facts  from  those  which  are  irrelevant,  weigh  the  former  and 
judge  of  their  comparative  importance,  apply  to  this  sifted  relevant  facts 
from  those  wliich  are  irrelevant,  weigh  the  former  and  judge  of  their 
comparative  importance,  apply  to  this  sifted  and  co-ordinated  group  of 
facts  appropriate  and  correct  legal  principles,  and  present  the  whole  case 
in  logical  and  well-reasoned  completeness,  is  a  task  which  calls  for  a  high 
order  of  mental  effort.  Ability  to  do  this  rapidly,  vigorously  and 
accurately,  is  evidence  of  a  power  which  can  deal  with  the  problems  of 
social,  political  and  commercial  life  without  fear  of  failure.  The  leaders 
of  men  are  those  \v\i\\  an  unerring  sense  of  relative  values,  who  can  see 
at  once  the  vital  points  amid  a  multitude   of   confusing   details,   and   who 
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can  readily  apply  to  the  situation  thus  analyzed  a  sensible  and  eflFective 
course  of  action.  If  lawyers,  more  frequently  than  others,  have  been  such 
leaders,  it  is  in  no  small  measure  due  to  the  magnificent  training  which 
the  law  has  given  them. 

Every  case  which  a  student  re^ids  and  studies  is  an  example  and  a 
lesson  in  meeting  conditions  and  analyzing  practical  situations.  The  facts 
out  of  which  the  case  arose  are  given.  They  are  just  such  facts  as,  in 
intricate  and  diverse  forms,  meet  us  all  in  perplexing  confusion,  in  our 
various  walks  of  life.  What  do  they  really  mean  ?  Which  were  the  fatal 
steps  which  the  parties  took,  and  which  were  harmless  ?  How  might  the 
difficulties  have  been  avoided  ?  What  are  the  consequences  of  what  was 
done  ?  No  more  beautiful  demonstration  of  the  power  of  a  well-furnished 
and  alert  mind  to  unravel  the  tangled  problems  of  practical  life,  can  be 
conceived,  than  the  opinion  in  such  a  case  if  written  by  an  able  judge. 
The  opinions  of  Lord  Mansfield  and  Lord  Kenyon,  of  Chief  Justice 
Marshall,  Justice  Miller  and  Justice  Field,  of  Chief  Justice  Shaw  of 
Massachusetts,  of  Judge  Cooley  of  Michigan,  and  of  scores  of  other  judges 
whose  commanding  abilities  and  untiring  labours  have  been  nobly  dedicated 
to  the  cause  of  justice,  exhibit  a  vigour  in  marshalling  facts  and  a  breadth 
and  accuracy  in  applying  principles  of  law,  that  make  them  eminently 
worthy  of  a  careful  study  by  any  one  who  would  fit  himself  for  a  success- 
ful and  eflEective  career,  whether  in  law  or  elsewhere. 

Our  universities  present  a  curious  composite  of  reason,  precedent,  and 
accident,  in  the  curriculum  which  they  offer  to  the  seeker  after  general 
culture.  Take  the  instance  of  Harvard  University,  our  largest  and  best. 
To  entitle  the  student  to  the  A.  B.  degree,  sixteen  courses,  aside  from  some 
prescribed  work  in  English,  must  be  completed,  and  these  courses  are 
practically  all  elective.  The  student  may  just  take  such  courses  as  he  may 
choose  from  the  announced  list,  subject  only  to  a  contingent  language 
requirement.  And  what  does  this  list  include  ?  Enough  courses  in  the 
various  subjects  so  that  the  students,  should  he  care  to  do  so,  might  study 
nothing  but  chemistry,  nothing  but  engineering,  nothing  but  mathematics, 
nothing  but  the  classics,  nothing  but  physics,  nothing  but  a  single  one  of 
several  other  branches,  and  such  work  would,  under  the  rules,  entitle  him 
to  the  A.  B.  degree,  which  is  Harvard's  certificate  that  he  has  received  a 
liberal  education.  Yet  not  only  is  he  prohibited  from  taking  his  work 
exclusively  or  even  largely  in  law,  which  is  far  broader  in  its  scope  and 
far  more  vital  in  its  bearing  on  life  than  any  one  of  the  subjects  named 
above,  but  he  cannot  take  a  single  hour's  work  in  it  as  a  step  towards  his 
degree.     It  is  absolutely  denied  to  him,  in  whole  and  in  part, 

Michigan  University,  typical  of  the  great  state  institutions  of  the 
West,  has  practically  the  same  irrational  limitation.    The  undergraduate 
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in  the  department  of  Literature,  Science  and  Arts,  may  roam  at  his  own 
sweet  will  over  the  fields  of  Latin,  Greek,  Sanskrit,  Assyrian,  Arabic,  the 
romance  languages,  philology,  music,  philosophy,  mathematics,  bacteriology, 
drawing,  chemistry,  botany,  English,  physics,  forestry,  and  even  the  details 
of  wholesale  and  retail  trade,  and  all  will  count  toward  his  A.B.  degree  ; 
but  the  law,  which  has  in  all  ages  commanded  the  homage  of  the  greatest 
minds,  which  is  the  foundation  of  liberty  and  the  guarantee  for  the  security 
of  property,  which  holds  society  together  in  the  bonds  of  justice  and 
equity, — this,  the  finest  of  all  culture  studies,  he  may  not  touch,  save 
only  as  it  may  be  incidentally  involved  in  the  conventional  academic 
branches.  A  single  subject,  commercial  law,  too  much  condensed  and  too 
briefly  treated  to  be  more  than  a  tantalization,  has  crept  into  the  sacred 
enclosure  of  the  arts,  under  the  protecting  shadow  of  the  new  courses  in 
commerce  and  industry.     And  this  is  all  I 

There  is,  I  am  aware,  a  tendency  noticeable  among  the  majority  of 
our  universities,  to  combine  academic  and  legal  work  so  as  to  reduce  the 
time  necessary  to  take  both  degrees.  Thus  at  the  University  of  Michigan, 
a  six  year  combined  course  is  offered,  the  fourth  year  of  residence  being 
devoted  largely  to  first  year  law  studies,  in  the  completion  of  which  the 
A.B.  degree  is  conferred,  and  two  years  later,  if  the  remainder  of  the  law 
course  is  taken,  the  LL.B.  degree  follows.  At  Yale,  also,  a  six  year  com- 
bined course  is  offered,  and  Columbia  has  practically  the  same  plan.  A 
somewhat  more  liberal  arrangement  prevails  at  Cornell  and  the  Univer- 
sities of  Wisconsin  and  Missouri,  where  academic  juniors  aud  seniors  are 
permitted,  under  stringent  restrictions  as  to  the  amount  of  law  work  to  be 
carried  on  during  any  one  semester,  to  pursue  law  studies  and  count  the 
same  toward  the  A.B.  degree.  Stanford  and  the  University  of  California 
have  gone  still  further,  and  allow  law  courses  to  be  elected  during  the 
second,  third  and  fourth  years.  Furthermore,  in  the  catalogues  of  these 
Universities,  the  dejiartment  of  law  appears  as  a  regular  department  of  the 
academic  college,  on  the  same  plane  as  the  departments  of  Greek,  German 
or  Mathematics.  But  the  courses  which  may  be  elected  are  closely  limited 
they  embrace,  all  told,  scarcely  more  than  the  ordinary  first  year  law  stu- 
dies, and  the  system,  in  its  general  scope,  is  scarcely  more  than  a  variation 
of  the  familiar  method  of  shortening,  by  a  year,  the  residence  required  of 
those  who  wish  to  take  both  the  literary  and  law  degrees  as  a  preparation 
for  admission  to  the  bar. 

The  fatal  defect  in  all  those  innovations  is  that  they  are  intended  pri- 
marily, if  not  solely,  for  the  benefit  of  that  relatively  small  body  of  stu- 
dents who  intend  to  make  law  their  business  in  life.  This  professed 
purpose  determines  the  actual  result,  and  it  is,  I  believe,  a  comparatively 
rare  occurrence  for  anyone  to  elect  the  offered  law  courses   who   does   not 
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intend  to  complete  the  work  for  the  law  degree.  Indeed,  there  seems  to 
be  an  impression  among  the  students  that  such  a  course  on  their  part 
would  be  almost  an  act  of  bad  faith,  since  the  privilege  of  counting  law 
studies  toward  the  academic  degree  is  deemed  to  be  granted  only  in  con- 
sideration of  a  honajide  intention  to  complete  the  entire  professional  cur- 
riculum. What  is  needed  is  to  freely  extend  the  privilege  of  electing  law 
studies  to  all  those  university  students  who  may  wish  to  pursue  them  for 
purposes  of  general  culture,  instead  of  limiting  it  to  those  who  are  already 
predetermined  upon  a  legal  career. 

Waiving  the  administrative  problems  involved,  which  are  certainly 
far  from  formidable,  no  valid  reason  can  be  assigned  why  law  courses,  at 
least  in  such  of  our  universities  as  maintain  undergraduate  law  schools, 
should  not  be  thrown  open,  with  no  greater  restrictions  than  are  common 
in  the  arts  courses,  to  every  properly  qualified  member  of  the  academic 
department.  Nor,  indeed,  does  there  seem  to  be  any  good  reason  why,  in 
colleges  or  universities  which  do  not  maintain  law  schools,  chairs  of  law 
should  not  be  established  and  maintained  as  of  quite  equal  importance 
with  the  traditional  academic  chairs.  It  is  an  unwise  and  narrow  policy 
which  compels  those  who  attend  a  college  or  university  for  the  purpose  of 
fitting  themselves  for  non-professional  life,  to  forego  the  manifold  and 
acknowledged  benefits  of  legal  study.  And  so  long  as  admission  require- 
ments in  our  law  departments  are  no  higher  than  the  academic,  it  can 
hardly  be  objected  that  only  academic  upper-classmen  are  qualified  to  take 
up  what  law  freshmen  are  able  to  master. 

Instead  of  throwing  all  manner  of  obstacles  in  the  road  of  those  who 
wish  to  learn  something  of  the  laws  of  their  country,  and  to  avail  them- 
selves of  the  splendid  discipline  which  the  law  affords,  the  election  of  such 
studies  ought  to  be  made  as  easy  as  possible.  While  the  systematic  work 
of  fitting  young  men  for  the  bar  should  be  pursued  as  vigorously  as  ever, 
the  equally  important  work  of  giving  academic  students  an  insight  into  the 
rich  domain  of  the  law,  should  be  simultaneously  carried  on.  The  arts 
student  should  feel  as  much  at  home  in  the  kw  courses  as  in  history, 
economics  or  science.  Tliere  is  nothing  intrinsically  more  diflScult  or  more 
technical  in  the  elements  of  contracts,  torts,  equity,  corporations,  or  even 
pleading  and  evidence,  than  in  classic  or  Hellenistic  Grrcek,  differential 
calculus,  or  quantitative  analysis.  When  the  arbitrary  traditional  barriers 
between  law  and  the  humanities  have  been  swept  away,  and  the  study  of 
law  takes  its  place  as  a  department  of  liberal  culture,  a  great  step  forward 
will  have  been  taken  toward  making  the  university  an  institution  whose 
art  is  in  truth,  "  the  art  of  social  life,  and  whose   end   is   fitness   for   the 

world."— rc./^.i?.; 
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THE  BAD  CHARACTER  OF  THE  DECEASED. 

A  Point  of  Evidence  in  Murder  Cases. 

What  are  the  cases  in  which  a  man  charged  with  murder  maj  bring 
in  evidence  as  to  the  bad  character  of  the  deceased  ? 

Are  there  any  circumstances  under  which  the  bad  character  of  a 
person  may  gire  sufficient  cause  for  one  fighting  with  him  to  kill  him  and 
be  justified  by  sec.  45  of  the  Criminal  Code  ?  There  is  no  Canadian 
jurisprudence  on  this  matter  ;  there  is  very  little  in  England,  while  the 
United  States  Courts  are  daily  upholding  that  such  evidence  is  admissible. 
The  late  Mr.  Justice  Wurtele,  in  the  Bernard  case  at  Montreal,  in  March 
1904,  permitted  to  be  proved  the  bad  character  of  the  deceased.  The  facts 
of  that  case,  which  resulted  in  a  verdict  of  manslaughter,  were  as  follows  : 

On  January  30th,  1904,  Lucien  Bernard,  alias  Parisien,  went  to 
Pierre  Parmentier's  house  in  Montreal  to  talk  over  some  business.  He 
had  a  little  money  and  bought  some  whiskey,  which  they  drank  until  they 
were  intoxicated.  Between  twelve  and  one  o'clock  at  night  they  went  to 
bed,  but  Catherine  Lebrun  the  concubine  of  Parmentier,  objected  to 
Bernard  staying  over  night  and  told  her  lover  to  throw  him  out.  Bernard 
was  ready  to  go  out,  but  he  wanted  to  put  on  his  boots,  and  Parmentier 
would  not  allow  that.  The  neighbours  heard  Parmentier  say  :  "  Never 
mind  the  boots  !  get  out  I  get  out !  "  Parmentier  threw  Bernard  down- 
stairs then  went  to  him  and  was  holding  him  when  Bernard  took  out  his 
knife  and  stabbed  him. 

The  only  eye-witness  was  Catherine  Lebrun,  but  she  often  contradicted 
herself  and  showed  a  great  deal  of  hostility  towards  the  accused  ;  she  even 
said  in  the  box  that  she  would  readily  kill  him  if  she  had  the  chance.  She 
obstinately  refused  to  say  that  Parmentier  ill-treated  the  prisoner,  whilst 
the  neighbours  swore  that  they  distinctly  heard  through  the  very  thin 
wall  the  blows  that  these  men  were  giving  each  other.  Counsel  for  the 
defence  argued  that  the  neighbours'  version  deserved  more  credit  on 
accoiint  of  their  respectability  and  also  of  Parmentier's  bad  character. 

Can  the  character  of  a  man  be  so  bad  as  to  affect  the  state  of  mind  of 
another  man  fighting  with  him  ?  I  think  that  such  a  case  may  happen. 
A  man  might  have  such  a  dangerous  temper  that  to  fight  him  constitutes 
a  real  peril  for  one's  life.  A  person  having  a  scrap  with  a  peaceful  man 
naturally  fears  less  for  his  security  than  if  he  wrestles  with  a  brute. 
Bernard,  who  had  known  Parmentier  for  seven  or  eight  years,  was  aware 
that  that  man  was  most  dangerous  under  the  influence  of  liquor.  Some 
of  Bernard's  close  friends  had  been  very  severely  wounded  in  encounters 
with  Parmentier.  It  is  well  known,  in  the  surroundings  of  the  deceased 
that  he  generally  used  iron  weapons  when  quarrelling.     He  had   in  fact 
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the  reputation  of  being  a  reckless  and  inhuman  person.  He  was  an  ex- 
convict.  He  had  been  two  years  in  penitentiary  and  nine  different  times 
in  the  common  gaol,  either  for  assault,  theft  or  drunkenness.  Witnesses 
were  in  the  court  room  who  could  show  wounds  that  had  been  inflicted  on 
them  by  him.  One  of  them  he  had  struck  with  a  hammer,  another  with 
a  bolt,  another  he  had  sent  to  the  hospital. 

Bernard  pleaded  self-defence  under  sec.  45  of  the  Criminal  Code, 
which  says  :  "  Every  one  unlawfully  assaulted,  not  having  provoked  such 
assault,  is  justified  in  repelling  force  by  force,  if  the  force  he  uses  is  not 
meant  to  cause  death  or  grievous  bodily  harm  and  is  no  more  than  is 
necessary  for  the  purpose  of  self-defence  ;  and  everyone  so  assaulted  is 
justified  though  he  causes  death  or  grievous  bodily  harm,  if  he  causes  it 
under  reasonable  apprehension  of  death  or  grievous  bodily  harm  from  the 
'\*iolence  with  which  the  assault  was  originally  made  or  with  which  the 
assailant  pursues  his  purpose,  and  if  he  believes,  on  reasonable  grounds, 
that  he  cannot  otherwise  preserve  himself  from  death  or  grievous  bodily 
harm." 

In  the  Bernard  case,  it  was  very  difficult  to  get  at  the  truth.  It  was 
even  impossible  to  find  out  from  the  only  eye-witness  if  Parn\entier  had 
violently  handled  the  prisoner.  That,  nevertheless,  came  out  of  the 
evidence  given  by  the  neighbours  who  heard  a  tremendous  noise  in  the 
house  at  the  time  of  the  scuffle.  Catherine  Lebrun  was  Parmentier's  con- 
cubine, and  a  very  low  prostitute  at  that.  Her  evidence  appeared  unlike- 
ly on  the  face  of  it,  and  teemed  with  contradictious.  Moreover,  some  of 
the  other  witnesses  swore  that  she  was  not  reliable  under  oath.  She, 
testified  most  decidedly  in  favour  of  the  deceased  and  tried  to  hurt  the 
accused  as  much  as  possible. 

The  defence  endeavoured  to  prove  that  Parmentier  was  likely  to  have 
attempted  to  kill  Bernard,  and  she  would  not  admit  it.  In  view  of  her 
Ijad  name  and  scandalous  conduct,  some  means  had  to  be  taken  to  show 
the  improbability  of  her  evidence.  It  was  hard  iadeed  to  believe  that 
Parmentier,  tlie  wonted  assaulter,  acted  like  a  peaceful  man  on  this  parti- 
cular occasion,  especially  if  we  consider  that  he  was  then  intoxicated  and 
the  disinterested  neighbours  heard  the  very  noisy  fight. 

In  this  case,  the  character  of  the  slaying  was  in  doubt.  Catherine 
Lebrun's  evidence  was  not  entirely  truthful.  It  might  have  been  true,  it 
might  have  been  false.  Had  Bernard  acted  in  self-defence,  she  was  not 
going  to  say  so.  Would  not,  under  these  circumstances,  a  strong  proof  of 
the  bad  character  of  the  deceased  have  been  of  great  help  ?  The  fact 
that  Parmentier  had  already  almost  killed  three  men  on  three  similar 
occasions,  and  that  his  concubine  was  a  reckless  prostitute  should  have 
thrown  special  light  on  the  point  at  issue.    The  three   men  were   in   the 
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court  room,  ready  to  testify,  but  the  learned  Judge  did  not  allow  them  to 
go  further  than  say  what  was  the  general  character  of  Parmentier.  That 
■was  perfect  as  far  as  it  went,  and  agreed  entirely  with  the  doctrine  laid 
down  in  PldptorCs  Law  of  Evidence  and  Russell  on  Crimes^  who  both 
report  the  decision  pf  Erksine,  J.,  that  on  a  charge  of  homicidey  the  bad 
character  of  the  deceased  was  received  to  show  that  the  prisoner  had 
reasonable  grounds  for  apprehending  violence.  But  might  it  not  have 
gone  farther  ?  Can  we  not  apply  that  doctrine  equally  as  well  on  a 
charge  of  murder^  and  even  go  into  details  as  to  the  character  of  the 
deceased,  when  the  evidence  is  productive  of  a  serious  doubt  ?  In  a  case 
of  Jones  V.  People,  tried  in  (/olorado,  the  Code  permitted  such  testimony 
on  the  following  grounds  :  "  Such  testimony,"  said  the  Judge,  "  when 
admitted,  is  for  the  purpose  of  showing  a  ground  for  belief  in  the  mind  of 
the  slayer  that  an  attack  made  upon  him  was  dangerous  and  felonious. 
Hence,  as  a  proper  ground  for  the  introduction  of  such  testimony, 
an  attack  must  first  be  shown,  the  nature  of  which,  together  with  the 
known  violent  and  dangerous  character  of  the  attacking  party,  is  suffi- 
cient ground  for  belief  in  the  mind  of  the  defendant  that  the  attack  is 
felonious."  * 

It  sounds  very  logical  that  every  act  which  tends  to  elucidate  and 
explain  the  nature  and  character  of  a  crime,  or  the  motive  and  intent 
which  moved  to  the  perpetration  of  it,  must  be  given  in  evidence.  This 
principle  was  accepted  by  the  highest  court  in  Alabama  in  the  case  of 
Pritchett  v.  the  State.  In  a  case  of  Reynolds  v.  the  People,  the  Supreme 
Court  of  New  York  went  as  far  as  to  hold  that  it  might  be  presumed 
from  previous  relationship  and  other  circumstances  that  the  character  of 
the  deceased  was  known  to  the  defendant.  And  in  Jones  y.  the  State,  an 
Ohio  case,  it  was  decided  that  even  evidence  of  the  character  of  the 
deceased's  associates  is  admissible. 

Whether  or  not  a  proper  foundation  has  been  laid  for  the  introduction 
of  such  evidence  is,  according  to  United  States  jurisprudence,  a  question 
of  law.  It  seems  well  settled,  in  the  United  States  at  any  rate,  that  the 
defence,  may,  under  certain  circumstances,  go  into  details  as  to  the  bad 
character  of  the  deceased  and  even  prove  that  he  was  a  violent  and  brutal 
man  ;  but,  in  order  to  do  that,  two  things  are  essential :  1st,  there  must  be 
evidence  of  a  fight  between  the  accused  and  the  deceased,  and,  2nd,  there 
niust  be  .  a  serious  doubt  as  to  whether  the  slaying  constituted  murder  or 
manslaughter. 

I  think  it  is  safe  to  sjiy  that,  in  Canada  also,  under  such  circumstances, 
the  defence  may  bring  forth  evidence  as  to  the  conduct  of  the  deceased  on 

*  The  American  authorities  quotetl  here  are   taken  from   the  American   and   English 
Encycloi)ie(lia  of  Law,  vol.  5,  pp.  872  et  8e<i. 
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occasions  similar  to  that  on  which  he  died,  and  even  as  to  the  violence  and 
savageness  of  his  character. 

MoNTRKAL.  Arthur  Beauchesne. 

(C.L.Ii.) 

WIFE'S  EVIDENCE  AGAINST  HUSBAND. 

Can  a  wife  be  compelled  to  give  evidence  against  her  husband  in  a 
case  in  which  he  is  charged  with  an  offence  against  her  ?  This  question 
was  raised,  so  far  at  least  as  the  law  of  Cape  Colony  is  concerned,  in  Ite.r 
V.  McCahe^  tried  in  the  Circuit  Court  at  Kingwilliamstown  on  the  25th 
September  last.  The  accused  was  charged  with  having  stabbed  his  wife 
through  the  body  with  a  sword  with  intent  to  murder  her.  The  wife  gave 
evidence  at  the  preliminary  examination,  though  evidently  with  reluctance, 
as  she  stated  that  she  did  not  wish  her  huaband  punished.  At  the  trial  she 
expressed  a  decided  wish  not  to  give  her  evidence.  The  Court  (Kotze, 
J.P.)  held  after  argument  that  the  law  at  present  in  force  appeared  to  bo 
that  though  a  competent,  she  was  not  a  compellable  witness. 

The  history  of  this  question  would  appear  to  be  as  follows.  By  com- 
mon liiw  husband  '  and  wife  were  incompetent  to  give  evidence  for  or 
a^inst  each  other  in  any  case,  civil  or  criminal  (Huber's  ffedendaagsche 
Reclitggeleerdheid,  5,  27,  9  ;  Kotze's  ran  I^euwen,  5,  20,  1(»).  Some  jurists 
inclined  to  think  that  exceptions  should  be  allowed  to  this  rule.  Thus 
Moorman  (  Verliandelinge  over  Atisdaden^  1(>4)  thinks  such  evidence  should 
be  admitted  to  prove  that  the  accused  acted  in  self-defence  ;  Sande  {Dec, 
Fris.  1,  10,  .S)  says  that  a  wife  has  been  compelled  to  give  evidence  in  a 
civil  case,  though,  he  adds,  according  to  the  opinion  of  Faber  this  should 
not  be  extended  to  criminal  cases  ;  and  Merula  (Manier  van  Procedeeren^ 
4,  65,  4,  sec.  11)  says  that  spouses  are  compellable  when  the  truth  is  dis- 
coverable in  no  other  way.  It  appears  to  have  been  accepted  in  Cap©  law 
that  the  old  rule  as  to  spouses  still  held  good,  although  it  does  not  appear 
that  any  attempt  was  ever  made  to  apply  the  rule  to  other  classes  of 
"  domestic  witnesses,"  e.ff.  father  and  son,  brother  and  sister,  who  were  also 
forbidden  in  Roman-Dutch  law  to  give  evidence  for  or  against  each  other. 
Then  Ordinance  72  of  1830,  which  adopts  the  English  law  of  evidence  in 
many  another,  though  not  in  this,  respect,  enacts  in  sec.  15  that  spouses 
shall  not  be  incompetent  in  any  case  in  which  either  is  prosecuted  for  .^n 
offence  against  the  person  of  the  other.  Act  4  of  1861,  which  makes 
them  in  sec.  2  competent  and  compellable,  in  civil  proceedings,  •  specially 
excepts  criminal  proceedings  in  sec.  3.  It  would  appear,  however,  from 
sec.  6  of  Act  13  of  1886,  that  in  any  criminal  proceeding,  if  the  accused 
thinks  fit,  his  or  her  wife  or  husband  may  be  called  and  examined  as  an 
ordinary  witness.     It  might  be  said  that  sec.  15  of  Ordinance  72   of  1830, 
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by  making  spouses  competent,  makes  them  also  compellable  witnesses, 
since  every  competent  witness  is /)rtma /cK'iV  compellable."  But  that  sec- 
tion, being  an  inroad  upon  the  common  law,  must  be  strictly  construed, 
and  not  interpreted  to  mean  more  than  it  says.  Moreover,  the  distinction 
between  competent  and  compellable  is  clearly  recognised  by  sec.  17  of  the 
Ordinance,  and  also  in  sec.  3  of  Act  4  of  1861  and  sec.  5  of  Act  7  of  1875. 
The  result  would  appear  to  be  that  the  Cape  Colony  law  of  evidence  diver- 
ges here  from  the  English  law  of  evidence,  ^nd  that  the  spouse  of  an 
accused,  though  a  competent,  is  not  a  compellable  witness,  save  when  the 
accused  thinks  fit  that  he  or  she  should  be  called. — (S.  A.  L.  J.) 


JUSTICE  AS  ADMINISTERED  AT  HOME. 

Associate  :  Prisoner  at  the  Bar,  do  you  plead  guilty  or  not  guilty  ? 

Prisoner  :  I  did  take  the  watch  ;  but  I  did  not  mean  to  steal  it. 

Judge  :  Enter  a  plea  of  not  guilty. 

First  witness  (P.  C,  No.  1)  :  The  boy  confessed  to  me  he  had  stolen 
the  watch  after  I  had  told  him  it  would  be  better  for  him  to  tell  the  truth 
and  he  would  get  less  punishment. 

Judge  :  I  shall  not  allow  this  evidence,  as  the  confession  was  not  free 
and  spontaneous  :  (see  2  East,  P.  C,  659). 

Second  witness  (the  boy's  mother)  :  Please,  your  Lordship,  I  said  I 
would  smack  his  head  if  he  did  not  tell  me  all  about  it,  and  he  said  he  did 
siteftl  iAte  watch. 

Judge  :  This  evidence  is  inadmissible,  as  obtained  by  mmMtfiv  :  (War- 
rickshell's  Case,  1  Leach,  C.  C.  R.). 

Prisoner's  Counsel :  "  I  find,  my  Lord,  this  indictment  charges  the 
boy  with  having  "  unlawfully  "  stolen  the  watch,  not  "  feloniously." 

Judge :  Then  he  must  be  acquitted  :  (R.  v.  Gray,  L.  &  C.  365). 

as  administered  abroad. 

(According  to  the  French  Novell st). 

Magistrate  :  Prisoner,  did  you  steal  this  watch  ? 

Prisoner  :  No. 

Magistrate  :  Your  denial  will  not  avail  you.  Far  better  to  confess 
it  at  once. 

Prisoner  :  But  I  did  not  do  it. 
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Magistrate  :  The  Court  knows  better.  Now,  about  your  history.  Did 
not  your  parents  live  together  without  being  married  ? 

Prisoner  :  I  don't  know. 

Magistrate  :  The  Court  does,  fortunately.  Now,  as  to  you  sister,  the 
washerwoman.  Did  she,  fifteen  years  ago,  steal  a  handkerchief,  value  1 
franc  ? 

Prisoner  :  Not  that  I  know  of. 

Magistrate  :  This  assumed  ignorance  will  do  you  no  good  with  the 
jury.     Now,  as  to  your  mother-in-law  and  her  aunt  ? 

Prisoner :  Well,  sooner  than  go  on  with  this,  I  will  admit  it. 

Magistrate :  You  do  well,  although  too  late  to  save  the  increased 
punishment  due  to  your  obstinacy. — (L.  L.  T.) 


FORCIBLE  ENTRY  OF  HOUSE  BY  OFFICER  WITHOUT 

WARRANT. 

The  extent  to  which  the  law  will  permit  the  breaking  into  of  houses 
by  police  officers  without  a  warrant  has  always  been  closely  restricted.  So 
far  as  execution  of  civil  process  was  concerned,  a  man's  dwelling  was  liter- 
ally his  castle,  and  no  one  might  enter  against  his  will.  The  immunity 
thus  conferred,  however,  was  restricted  to  the  members  of  the  household 
and  permanent  lodgers,  and  did  not  extend  to  strangers  and  visitors  within 
the  house  (Foster's  Crown  Laws,  320  ;  Oystead  r.  Shed,  181tf,  13,  Mass. 
520).  In  criminal  process  the  inviolacy  of  the  dwelling  was  forced  to 
give  way  before  those  in  possession  of  the  "  King's  Keys,"  under  certain 
well-defined  conditi<»s.  An  officer  without  a  warrant,  or  even  a  private 
person,  was  justified  in  breaking  down  doors  while  in  pursuit  of  one  known 
to  have  committed  a  treason  or  a  felony  or  to  have  given  a  dangerous 
wound.  And  so  an  officer  might  enter  in  case  of  felony  or  where  an  affray 
or  breach  of  the  peace  is  made  in  the  view  or  hearing  of  an  officer,  or 
where  one,  arrested  for  any  cause,  afterward  escapes  and  takes  refuge  in  a 
Jwuse  (2  Hawkins  P.  C.  c.  14 ;  2  Hale  P.  C.  92). 

With  these  exceptions  the  general  rale  was  that  no  one  might  break 
m  doors  without  a  warrant  issued  by  n  justice  of  the  peace  upon  probable 
cause  and  supporte<l  by  oath  (2  Burps  Justice,  348  ;  2  Hale  P.  C.  88,  96  ; 
McLennon  r.  Richardson,  Mass.  1860,  15  Gray  74).  The  power  of  an 
officer  armed  with  a  proper  warrant  was  in  turn  limited  by  establishing 
certain  prerequisites  that  had  to  be  observed  before  a  forcible  entry  could  be 
Jnade,  m.,  demand  of  entrance  and  refusal  (Samayne's  Case,  1604,  5  Co. 
Rep.  91  ;  but  see  Hawkins  r.  Common-wealth,  Ky.  1854,  14  B.  Monroe, 
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'*  .395)  ;  disclosure  of  the  contents  of  the  warrant  (2  Hale  P.  0.  116  ;  Dren- 
non  r.  People,  etc.,  1882,  10  Mich.  169)  ;  some  proof  of  the  officer  being 
such  (State  v.  Green,  1877,  66  Mo.  631) ;  and  in  case  of  an  unknown 
officer  production  of  the  warrant  (2  Hawkins  P.  C.  chap.  13,  sec.  28 ; 
State  V.  Curtis,  N.  C.  1789,  11  Haywood,  471).  Where  the  object  of  the 
entry  was  to  effect  the  arrest  of  one  under  probable  suspicion  merely  or  to 
search  for  stolen  goods  or  for  evidences  of  crime  there  was  no  authority 
for  an  officer  breaking  without  a  warrant.  Nor  in  this  respect  would  a 
general  warrant  to  search  for  felons  or  for  stolen  goods  afford  any  protec- 
tion to  the  officer  (2  Hale  P.  C.  114  ;  Chitty  Crim.  Law  23,  55—7.)  Al- 
though general  search  warrants  were  employed  in  England  for  a  time, 
they  were  very  generally  discredited  and  received  their  death  blow  by  act  of 
Parliament  after  the  decision  of  Money  r.  Leach  (1765,  11  State  Trials, 
307,  321  ;  1  Chitty  Crim.  Law,  66  ;  2  Burns  Justice,  348).  In  this  coun^ 
try  they  are  prohibited  by  the  fourth  amendment  to  the  federal  constitu- 
tion and  by  special  provisions  in  many  of  the  State  constitutions. 

In  a  recent  case  in  New  York  where  an  injunction  was  asked  against 
the  police  commissioner,  it  was  sought  to  justify  the  breaking  into  and 
wrecking  of  a  club  house  on  suspicion  that  gambling  was  going  on  therein, 
by  citing  section  315  of  the  city  charter,  which  empowered  the  police  "  to 
carefully  inspect  and  observe  *  *  *  all  licensed  places  and  gambling 
houses  ♦  ♦  *  and  to  repress  or  restrain  all  unlawful  and  disorderly 
conduct  or  practices  therein."  The  court  held  that  this  did  not  confer  a 
right  to  enter  by  force  without  a  warrant.  The  right  of  inspection  con- 
ferred mustrbe  exercised  peaceably  and  will  not  justify  a  breaking  in  of 
doors  upon  mere  suspicion.  In  this  respect  section  318  of  the  charter 
^^urporting  to  empower  the  police  to  enter  without  a  warrant  upon  the 
written  report  of  two  householders  that  there  is  good  ground  for  believing 
it  to  be  a  gambling  house  is  contrary  to  the  Bill  of  Rights  and  void 
(Phelps  r.  McAdoo,  1905,  94  N.  Y.  Supp.  265).  An  officer  cannot  at  his 
pleasure  enter  and  inspect  a  private  house  even  though  it  be  under  suspi- 
cion as  a  disorderly  house  (People  r.  Glennon,  1905,  175  N.  Y.  45),  and 
ih  the  case  of  licensed  places  the  right  to  forcibly  enter  is  limited  to  cases 
of  misdemeanors  committed  in  his  presence  and  felonies. — (Columbian 
Law  I{erieu%  December,  1905). 
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SHOULD  THE  GRAND  JURY  SYSTEM  BE  ABOLISHED?* 
By  George  Lawyer. 

The  traditions  of  the  common  law,  like  the  traditions  of  creed,  resent 
change  and  innovation. 

A  system  for  the  ascertainment  of  the  commission  of  crime  and  the 
detection  of  the  criminal,  began  several  centuries  ago  and  afterward  evolv- 
ed into  an  instrument  of  reasonable  usefulness  and  protection,  forcefully 
appeals  to  the  prejudices  of  conservatism.  But  it  is  a  maxim  of  the  law, 
rarely  admitting  an  exception,  that  when  the  reason  for  the  law  ceases 
80  does  the  law.     Has  not  the  reason  for  the  law  ceased  in  America  ? 

In  order  to  reach  a  just  and  fair  conclusion  it  is  necessary  to  inquire,  at 
least  briefly,  into  the  origin  of  the  inquisitorial  process,  and  the  conditions 
surrounding  its  adoption.  There  is  some  reason  to  support  the  contention, 
sometimes  asserted,  that  the  institution  existed  among  the  Saxons.  (Crabb. 
Eng.  Laws,  35.) 

However,  not  until  the  reign  of  Henry  II.  does  the  statute  law  provide 
for  a  jury  for  the  investigation  of  supposed  crimes.  (Statute  of  Clarendon, 
10  Hen.  II.,  A.  D.  1164.) 

It  was  then  provided  "if  such  men  were  suspected  whom  none  wished 
or  dared  to  accuse,  the  sheriff  being  thereto  required  by  the  bishop,  should 
swear  twelve  men  of  the  neighbourhood  or  village  to  declare  the  truth  respect- 
ing such  supposed  crime,"   the  jurors  being  summoned  as  witnesses  or 

*  A  paper  presented  at  the  twenty-ninth  annual  meeting  of  the  New  York  State  Bar  Aw»- 
c»t«>n,  January  16, 1906, 


Digitized  by 


Google 


114  The  Criminal  Law  Journal,  [Vol,  III 

accusers,  rather  than  as  judges.  It  is  generally  conceded  that  the  grand 
jury  system  was  either  created  or  reorganized  by  this  statute.  (Spence 
Eq.  Jur.,  03.) 

Adverting  to  the  rehition  o£  the  old  English  inquest  to  the  initiation 
of  criminal  proceedings  l)y  indictment,  a  later  authority  refiers  to  the 
accusing  jury  of  Henry  II.  thus  :  "The  ancestors  of  our  grand  jurors  are 
from  the  first  neither  accusers  nor  exactly  witnesses;  they  are  to  give  voice 
to  the  common  repute."     (2  Poll.  &  Maitl.,  639.) 

In  the  very  beginning  it  is  apparent  that  the  system  emanated  from 
fear  of  royal  influence  and  was  designed  to  stand  as  a  barrier  protecting 
the  accused  from  the  baseless  and  malicious  charges  of  the  accuser. 

(Viminal  proceedings  were  <^hen  merely  private  affairs.  Judges  and 
magistrates  were  royal  favourites.  Tenure  of  office  rested  entirely  with  the 
pleasure  of  the  crown.  The  rights  of  person  were  loosely  regarded  and 
more  than  ordiiiary  courage  was  required  to  bring  accusation  against  those 
who  enjoyed  royal  protection.  It  had  become  practically  impossible  to 
secure  a  criminal's  punishment,  unless  the  criminal  happened  to  be  of  the 
class  whose  welfare  and  existence  offered  no  special  concern  to  those  in  power. 

There  was,  indeed,  a  necessity  for  the  existence  of  some  tribunal 
where  the  common  people  might  be  heard,  without  fear  of  punisfameut  for 
telling  the  truth.  But  even  then  the  protection  sought  by  the  people  seems 
to  have  been  very  imperfect  and  incomplete.  It  was  during?  the  reign  of 
Henry  VIII.  that  the  grand  jury  system  was  boastfully  proclaimed  to  be 
the  gairdian  of  "the  people's  liberties"  and  "the  bulwark  of  freedom," 
and  yet  72,000  persons  suffered  death  by  hanging  during  this  reige,  in 
most  cases  for  trivial  offences.  Contemporaneous  with  the  birth  of  the 
grand  jury,  a  subject  of  Great  Britain  might  bring  his  wife  into  the  pyblio 
market  place,  with  a  halter  around  her  neck,  to  offer  her  for  sale,  and  the 
husband   might   chastise  the  wife  for  the  discipline  of  the  whole  family. 

But  there  exists  a  vast  difference  between  a  theoretical  relation  of  the 
grand  jury  to  the  ignorant  and  down-trodden  English  subject  over  three 
centuries  ago  and  its  relation  to  the  free  and  enlightened  citizenship  of  the 
United  States  of  America  in  the  twentieth  century.  The  relief  sought  by 
the  yeomen  was  in  a  popular  system  in  which  they  should  be  both  heard 
and  represented  as  against  every  other  judicial  tribunal  dominated  by  the 
crown.  Every  branch  of  our  government  is  of  the  people.  We  require 
no  shield  to  protect  the  individual  from  the  State's  aggressions,  and  witnes- 
ses to  the  truth  need  no  longer  feel  the  displeasure  of  constituted  authori- 
ty. To  maintain  that  the  process  of  inquisition  is  of  great  service  at  the 
present  time  is  to  concede  that  under  our  republican  form  of  government 
the  liberties  of  the  individual  are  subject  to  the  same  baneful  influences  as 
existed  under  a  despotism  in  the  dark  ages. 
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"What,  then,  are  the  specific  charges  against  the  grand  jury  system  ? 
At  the  beginning  of  the  eighteenth  century  some  of  the  very  ablest 
minds  in  England  b3gan  to  appreciate  the  grievous  iniquities  of  the  inqui- 
sitorial process,  and  Jeremy  Bentham,  as  early  as  1825,  speaking  of  the 
incongruities  of  the  English  Penal  Procedure,  marshalled  the  following 
specifications  of  impeachment :  "  The  operations  before  this  intermediate 
tribunal  may  be  set  down  as  purely  mischievous.  They  once  had  an  object 
but  that  object  has  been  done  away.  The  object  was  to  preserve  an  innocent 
man  from  the  operation  incidental  to  prosecution,  and  innocent  he  might  well 
be  pronounced  if  even  upon  the  face  of  the  evidence  produced  against  him 
by  the  adversary,  delinquency  did  not  appear  probable.  The  design  was 
laudable,  and  to  this  design  the  procedure,  whatsoever  might  be  the  incon- 
veniences attached  to  it  in  other  respects,  was  naturally  enough  adopted. 

1.  Evidence  was  received  only  on  one  side,  on  the  side  of  the  prose- 
cutor, on  the  side  of  the  defendant  not,  for  to  call  upon  him  for  his  evidence 
would  be  to  subject  him  to  the  very  vexation  from  which  it  ^ms  intended  he 
should  be  prevented. 

2.  The  evidence  was  received  and  collected  in  secret;  that  is  to  say,  in 
so  far  as  secrecy  was  compatible  with  the  presence  and  participation  of  a 
number  of  persons  from  twelve  to  twenty-three.  In  the  same  intention 
these  jury-fnen  were  sworn  to  secrecy.  Why?  Because  at  this  time 
the  defendant  knew  nothing  of  the  matter.  The  bill  being  found  by 
ihis  jury  thereupon  there  went  an  order  of  arrestation.  Had  it  not  been 
for  the  oath,  a  friendly  juryman  might  give  intimation  and  the  defendant 
make  his  escape.  In  the  first  place,  the  institution  is  useless  ;  it  has  been 
so  about  these  twenty-five  years.  The  defendant  has  already  been  sub- 
jected to  the  vexation  from  which  he  was  thus  to  have  been  preserved. 
From  the  middle  of  the  sixteenth  century  examinations,  as  al>ove  descri- 
bed, have  taken  place  (i.  e.,  the  examinations  before  a  justice). 

In  the  next  place,  it  is  mischievous;  it  is  so  in  no  small  degree.  One 
of  the  great  boasts,  as  well  as  one  of  the  greatest  merits,  of  English  proce- 
dure, is  its  publicity.  This  security,  it  has  been  seen,  is  sacrificed;  sacrificed 
and  so  continues  to  be  after  the  object  for  which  the  sacrifice  was  made 
is  gone.  The  consequence  is  an  unlimited  domination  to  popular  prejudice; 
to  party,  if  not  personal  mterest  and  affection;  to  false  humanity;  to  caprice 
under  all  its  inscrutable  modifications."  (Rationale  of  Judicial  Evidence, 
Book  3.  chap.  15.) 

After  a  lapse  of  nearly  a  century  of  time  the  evils  enumerated  and 
inveighed  against  by  Bentham  not  only  exist  with  us  but  have  grown  to 
more  harmful  proportions. 

The  first,  and  probably  the  paramount,  objection  lies  in  the  fact  that  a 
free  man   may   be   held   to   answer   for  a   felony,  as  a  suspect,  in  secret 
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proceedings.  He  may  never  know  that  he  is  under  suspicion  until  appre- 
hended as  a  criminal  after  indictment.  The  evidence  on  which  the  indict- 
ment is  based  is  presented  to  the  jurors  without  notice  to  the  party  against 
whom  the  accusation  is  made.  The  ox-parte  statements  of  witnesses,  who 
may  be  influenced  by  malice  and  revenge,  are  sufiicient  to  brand  the  most 
innocent  citizen  with  the  foulest  crime.  And  the  accused  is  unheard  I 
He  may  not  even  appear  before  the  tribunal  to  explain  or  to  contradict 
the  testimony  offered  against  him,  and  the  accusing  witnesses  are  not 
subjected  to  cross-examination. 

No  man  should  be  held  to  answer  for  a  crime  without  a  hearing  and 
without  an  opportunity  to  meet  his  accusers  face  to  face.  In  a  civilized 
society  a  person  charged  with  infraction  of  the  law  should  at  least  be 
informed  by  whom  the  charge  is  made. 

It  is  our  peculiar  distinction  that  in  New  York  State  we  have  main- 
tained, in  the  very  essence,  the  most  vicious  provisions  of  the  grand  jury 
system.  Conforming  generally  to  the  rules  of  the  common  law,  wo  have 
embodied  in  statute  form  the  following  direction  : 

"The  grand  jury  ought  to  find  an  indictment  when  all  the  evidence 
before  them,  taken  together,  is  such  as  in  their  judgment  would,  if 
unexplained  and  uncontradicted,  warrant  a  conviction  by  the  trial  jury.'* 
(Code  Crim.  Proc.,  Sec.  258.)  In  effect,  therefore,  the  indictment  is  the 
opinion  of  at  least  twelve  men  that  the  accused  is  probably  guilty.  An 
indictment  must  l)e  found  if  the  evidence  is  such  that  if  "unexplained"  and 
"uncontradicted,"  a  conviction  would  be  justified.  And  the  accused  is  pro- 
hibited from  presenting  any  evidence  whatever  that  might  contribute  to  the 
very  explanation  and  the  contradiction  which  might  lead  the  investigating 
body  to  a  different  conclusion. 

It  is  certainly  unjust  that  there  should  exist  any  sort  of  a  presumption 
that  the  accused  is  guilty  before  trial.  But  this  is  practically  the  result  of 
every  indictment.  At  the  threshold  of  trial  the  prisoner  is  confronted  with 
the  solemn  edict  of  one  jury  of  his  peers  that  there  is  evidence  sufficient  to 
warrant  his  conviction.  Instead  of  a  presumption  of  innocence  until  proved 
guilty  beyond  a  reasonable  doubt,  a  legal  tribunal  has  already  delivered  an 
opinion  and  created  the  presumption  that  the  accused  is  a  criminal. 

Surprising  as  may  be  the  declaration,  it  has  been  confirmed  by 
experience  that  a  very  large  proportion  of  trial  jurors  indulge  the  belief 
that  the  prisoner  would  not  be  arraigned  under  an  indictment  if  he  were 
entirely  innocent.  Upon  the  trial  the  accused  must  meet,  therefore,  not 
only  the  people's  evidence,  but  the  subtle  and  dangerous  influence  carried 
with  the  indictment,  found  as  a  result  of  proceedings  to  which  the  accused 
could  not  be  a  party.  It  is  true  that  some  degree  of  suspicion  will  exist 
in  every  case,  whether  the  accused  is  held  under  an  indictment  or  by  order 
of  a  committing  magistrate.     But  experience  has   justified   the  conclusion 
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that  trial  juror:?  are  not  nearly  so  likely  to  assume  that  some  truth  exists 
in  the  charge  against  the  prisoner,  when  the  latter  is  held  by  a  magistrate, 
as  where  at  least  twelve  men,  constituting  a  prior  jury,  have  believed  the 
charge  to  have  been  well  founded  on  the  evidence.  It  is  the  judgment  of 
those  who  have  made  special  study  of  the  existing  procedure  that  trial  jurors 
will  be  strongly  influenced  by  an  opinion  rendered  by  their  fellow  neigh- 
l>ours  on  a  question  of  fact  presented  before  them,  while  they  will  regard 
with  indifference  the  findings  of  a  magistrate  whose  judgment  may  be 
based  upon  the  technicalities  of  the  law,  as  well  as  upon  the  facts.  Further- 
more, even  if  the  opinion  of  a  magistrate  must  necessarily  create  some 
suspicion  as  to  the  probable  guilt  of  the  offender,  it  nmst  be  remembered 
that  the  court's  conclusion  has  been  reached,  not  upon  ex-parte  testimony 
alone,  without  cross-examination,  but  after  the  person  charged  has  been 
given  every  opportunity  to  refute  the  accusations  made  against  him. 

A  further  serious  objection  is  that  the  inquisition  is    frequently    made 
the  instrument  of  extortion.     The  experience  of  England  and  America  has 
been  the  same  in  this  respect.     It  is  quite  immaterial  whether  the  suspected 
person  be  guilty  or  innocent.     If  innocent,   his   fears   are   worked   upon. 
He   dreads   the    public  disgrace  of  the  charge,  however  unfounded  it  may 
|je.     It  means,  at  least,  a  blight  to  his  own  hopes  and   the   humiliation   of 
his   family.     A   final   vindication   by  a  trial  court  may  be  an  assured  fact, 
still  there  must  be  the  dreaded  publicity,   unless   the   prosecution   can   be 
stopped.     Such   a  result  may  be  effected  with  much  less  difficulty,  because 
there  has  been  no   public   hearing.     No   magistrate   has    listened   to   the 
evidence,  and  the  proceedings  of  the  grand  jury  room  are  secret  and  sacred. 
If  the  party  be  guilty  there  is  still  a   deeper   motive   for  compromise. 
The  innocent   man    may   hope    for  an  acquittal,  but  the  guilty  anticii)ates 
and  fears  conviction.     All  the  influence  of  friends  and  of  money  is  brought 
to  bear  in  order  to  obstruct  or  to  frustrate  justice.     Political  power  is  too 
often  used  to  the  same  end.     And  the  reason  all  this  is  possible  is   because 
the  inquisitorial  proceedings  are  one-sided  and  secret,  and  the  accused  and 
the  accuser  may  not  meet.     There   no   longer   exists   a   single   legitimate 
reason  why   proceedings   in   any   i>art  of   our   judicial  system  should  be 
secret,  except  in  examinations  or  trials,  where  the  testimony  to  be  adduced 
is  of  such  a  nature  that  good  morals  and  public  policy  are  not  best  served 
by  publicity.     "Every  movement  should  be  towards  publicity,"  said   Ben- 
them,  "of  the  procedure   before  the  trial  jury,  a  characteristic  and  indis- 
pensable property  is  publicity  ;  of  the  proceedings  before  the  grand  juries,  a 
property  still  more  characteristic  is  secrecy.' ' 

One  of  the  earliest  arguments  in  favour  of  secrecy  in  the  inquisition 
^'as  that  the  accused  parties  might  not  escape  before  legal  apprehension* 
But  this  reason  has  long  since  disappeared.  Time  was  when  transportation 
ftnd  CQnmunication  wei*e  so  slow,  difficult  and  incomplete  that  a   9riwnal 
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was  aflforded  every  facility  for  escape.  With  the  telegraph  and  railroads 
and  treaties  of  extradition  with  all  civilized  peoples  there  is  very  little 
possibility  that  the  guilty  may  be  secure  in  flight  although  under  any 
conditions  he  may  delay  capture. 

The  secrecy  of  the  grand  jury  room  is  as  unfair  and  un-American  as  its 
ex-parte  characteristic.  Particularly  at  a  time  in  our  political  development 
when  the  greatest  publicity  is  demanded  to  insure  the  people's  rights,  is  it 
important  that  every  branch  of  our  executive,  administrative  and  judicial 
systems  should  be  open  to  public  observation  and  investigation. 

Fatal  as  are  these  objections  to  procedure  by  indictment,  the  arraign- 
ment does  not  stop  here.  Other  evils,  if  not,  perhaps,  so  serious,  still 
exceedingly  vicious  and  harmful,  contribute  additional  evidence  in 
condemnation  of  the  existing  law. 

It  very  frequently  occurs  that  a  grand  jury  fails  to  return  an  indict- 
ment, although  the  accused  may  be  subjected  to  the  greatest  public 
criticism.  Of  course,  a  "true  bill"  should  not  be  found,  unless  on  sufficient 
legal  evidence,  but,  nevertheless,  this  procedure  places  the  alleged  offender 
in  a  most  cruel  predicament.  He  has  escaped  the  charge  because  the  grand 
jury  has  intervened.  Grave  suspicion  may  still  rest  upon  him,  for  the 
reason  that  it  may  never  be  known  by  what  means  or  instrumentality  the 
proof  failed  to  satisfy  the  accusers.  In  its  effect  libel  may  be  no  less  a 
libel  because  it  is  made  under  cover  of  the  law.  The  man  lives  forever  a 
suspect,  without  the  privilege  even  of  a  fair  explanation.  Whenever  it  is 
believed  that  sufficient  evidence  exists  to  waiTant  an  arrest  for  crime,  the 
party  against  whom  the  charge  is  made  should,  at  least,  be  accorded  an 
opportunity  for  public  vindication.  Voicing  the  sentiments  of  all  honourable 
men.  Sir  Nicholas  Throdkmorton,  after  an  acquittal  of  high  treason, 
declared  :     **It  is  better  to  be  tried  than  to  live  suspected." 

Furthermore,  whenever  a  crime  is  committed  it  is  essential  that  the 
perpetrators  of  the  crime  be  apprehended  with  the  least  possible  delay. 
The  grand  jury  system,  instead  of  preventing,  makes  possible  the  felon's 
escape.  In  practice,  it  is  quite  usual  that  many  weeks  intervene  between 
the  time  of  the  commission  of  the  crime  and  the  convening  of  the  grand 
jury.  In  nearly  every  instance  where  a  preliminary  hearing  has  not  been 
held  before  a  magistrate,  the  accused  is  granted  sufficient  opportunity  to 
elude  the  process  of  the  court. 

While  the  common  law  privilege  of  presentment,  in  the  nature  of 
hiformation  upon  which  an  indictment  may  be  framed,  has  never  been 
sufficiently  observed  in  this  country  to  have  established  a  general  American 
practice,  still  there  inheres  to  the  system  the  right  "to  make  a  sort  of 
general  presentment  of  evil  things  to  call  public  attention  to  them,  yet  not 
an  instruction  for  any  specific  indictment.  No  one  could  be  called  te 
answer  such  a  presentment."     (Bish.  Cr.  Pro.,  4th  ed.,  sec.  137,  subd,  .2) 
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Under  protection  of  this  arbitrary  power,  the  acts  o£  public  officers 
and  of  public  bodies  may  be  criticised  and  condemned,  and  it  matters  not 
whether  there  be  a  reasonable  excuse  for  such  action  or  whether  the  motive 
is  malice,  revenge  or  partisan  advantage.  In  this  manner,  the  basest  re- 
flections may  be  cast  upon  the  most  innocent  character,  and  the  person  who 
is  held  up  to  public  censure  and  contempt  is  left  practically  without  redress. 

The  exorcise  of  this  prerogative  by  the  grand  jury  led  the  court,  in 
the  matter  of  Gardiner  (31  Misc.  3t)7),  to  declare  :  "  While  it  may  be 
obser%'ed  that  the  court  has  tolerated  rather  than  sanctioned  such  present- 
ments, of  things  general,  yet  the  grand  jury  should  never,  under  cover  of 
a  presentment,  present  an  individual  in  this  manner,  for  if  it  have  legal 
ervidence  of  the  commission  of  the  crime  it  should  find  indictment  against 
him  upon  which  he  could  be  held  to  answer,  and  if  it  have  no  such  evidence 
it  might  in  fairness  to  l)e  silent."  What,  then  is  there  to  be  said  in 
defence  of  a  system  to  which  statute  law  permits  such  irresi>onsible  power 
and  such  arbitrary  discretion  ? 

The  grand  jury  may  not  only  find  or  decline  to  find  an  indictment 
upon  the  ex-parto  evidence  presented,  but  it  may  go  still  further  and  of  its 
own  motion,  with  little  knowledge  or  no  knowledge  of  existing  facts  and 
conditions,  make  such  charges  which,  if  true,  should  be  made  the  basis  of 
a  criminal  prosecution,  to  which  the  alleged  offender  should  be  given  the 
privilege  to  answer. 

It  must  also  be  taken  into  account  that  the  expense  of  an  intermediate 
tribunal  amounts,  in  the  aggregate,  to  a  very  large  sum,  to  be  met  by  taxation. 

Admitting  that  all  these  imperfections  exist,  it  is  asked,  if  we  do 
away  wkh  the  present  system,  what  procedure  can  be  eshiblished  more 
just  and  better  adapted  to  our  requirements  ?  They  who  would  seek  in 
this  State  a  better  method  than  proceedings  by  indictment  are  not  begin- 
ners in  an  untried  field.  The  undertaking  here  will  not  be  the  commence- 
ment of  the  assault.  The  sanctity  of  tradition  and  the  veneration  of 
ancient  rights  have  not  so  blinded  the  people  of  our  sister  States  that 
they  have  failed  to  observe  and  to  remove  certain  legal  obtsruetions  that 
lie  in  the  jmth  of  the  administration  of  justice. 

In  nearly  one-fourth  of  the  United  States  of  America  tlu^  common  law 
grand  jury  has  either  been  entirely  abrogated  or  so  modified  and  restricted 
in  its  sphere  as  to  more  closely  conform  to  present-day  needs.  In  Indiana, 
Illinois,  Iowa  Nebraska,  Oregon  and  Colorado,  the  State  Constitution 
gives  the  Legislature  authority  to  make  laws  dispensing  with  grand  juries 
in  any  case.  The  Legislature  of  Nebraska  may  provide  for  holding  persons 
to  answer  for  all  criminal  offences  on  the  information  of  a  public  prosecutor. 
Alabama  and  Michigan  each  permit  other  process  in  criminal  cases. 

Constitutional  provisions  permitting  all  criminal  proceedings  to  be 
jnade   by  information,   or   dispensing  wnth   grand  juries  in  certain  case^ 
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further  exist  in  the  federal  goveruiuent  and  in  the  following  8Uktes  :  Cali- 
fornia, Connecticut,  Kansas,  Louisiana,  Montana,  South  Dakota  Utah, 
Vermont  Wisconsin  and  Wyoming.* 

Referring  to  trial  by  jury,  before  the  American  Bar  Association,  in 
August,  1905,  Mr.  Justice  Brown,  of  the  United  States  Supreme  Court, 
briefly  alluded  to  the  rapidly  growing  sentiment  against  the  grand  jury 
system  and  to  the  wisdom  of  the  changes  adopted  in  the  several  States.  "The 
assumption  of  criminal  proceedings  by  the  State,"8ays  Mr.  Justice  Brown, 
"  and  the  appointment  of  attorneys  charged  with  the  duty  of  prosecuting 
only  those  who  are  held  to  bail  by  an  examining  magistrate  upon  proof 
of  probable  cause,  has  been  found  in  practice  to  aflford  ample  protection 
to  the  accused.  Indeed,  as  the  accused  may  introduce  evidence  before 
the  magistrate  to  disprove  the  existence  of  probable  cause,  he  is  even 
better  protected  than  he  is  by  a  grand  jury,  which  listens  only  to  evidence 
of  his  guilt,  given  in  secret  and  with  no  opportunity  of  explanation." 

For  more  than  eighty  years  felonies  have  been  prosecuted  in  the  State 
of  Connecticut  by  information,  and  in  Michigan  for  more  tlian  fifty  years. 
During  a  long  service  on  the  federal  bench,  Mr.  Justice  Brown  was 
afforded  every  facility  for  observation  of  the  new  system,  and  he  declares 
that  in  all  his  experience,  he  has  yet  to  find  a  lawyer  who  advocated  a 
return  to  the  old  process.  And  this  is  not  strange,'  for  the  Michigan 
system  is  sensible,  fair  and  equitable. 

Under  this  procedure,  before  an  indictment  can  be  had,  an  open  ex- 
amination must  be  conducted  where  all  the  witnesses  can  be  tested  bv 
counsel  or  confronted  by  the  accused,  and  where  all  the  proceedings  are 
under  the  rules  of  law  and  where  only  legal  evidence  is  admissible.  Tlie 
witnesses  are  likely  to  be  truthful,  as  they  sign  depositions  and  their 
statements  are  at  once  exposed  to  full  investigation.  In  the  event  of 
death,  absence  or  insanity,  the  State  may  use  their  depositions. 

A  reasonable  provision  of  the  Michigan  law  permits  the  court,  in  its  dis- 
cretion,  to  summon  a  grand  jury,  where  the  inquisitorial  character  has  been 
found  efficient  in  the  unearthing  of  frauds  and  the  abatement  of  nuisances. 

There  can  be  no  just  objection  to  a  system  in  this  State  which  would 
permit  the  prosecution  of  all  felonies  by  information  and  which  would 
stdl  allow  the  court,  if  public  necessity  seemed  to  require,  to  summon  a 
grand  jurj-  for  purposes  of  inquisition.  It  is  quite  generally  admitted 
even  by  those  who  do  not  favour  abrogation  of  the  grand  j^ry  system  that 
Its  chief  efficiency  now  exbts  onjyjn^specml^instances,  relating  to  matters 
•  See  Hurtado  v.  People,  HO  U.  8.  616  ;  Kalloch  v.  Su^CtZMC^'.'mTl^irL^i^^ 
8  Cal.  499  ;  Romero  v.  State,  60  Conn.  92  ;  State  v.  Bosswell,  104  Ind.  541  ;  State  r  Be>r^ 
3  Kan.  260  ;  State  v.  Woods,  31  La.  An.  267  ;  State  v.  Brett,  16  Mont.  360  ;  MiUer  v  State! 
29  Neb.  437;  State  v.  Ayres,  66  So.  l>ak.  617  ;  Matter  of  MaxweU,  19  Utah  496  •  State  v 
Jher,  67  Vt.  690  :  Rowan  v.  State,  104  Ind.  341  ;  State  v.  Boulter,  5  Wyo.  3J6.  ' 
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of  public  concern.  Permit  the  court,  then,  in  its  discretion,  to  determine 
when  that  need  exists,  and  in  all  other  cases  lot  the  preliminary  proceed- 
ings be  held  before  an  examining  magistrate  alone.  While  it  is  maintain- 
ed that  results  have  uniformly  and  clearly  demonstrated  the  great  superi- 
ority of  the  method  of  prosecuting  felonies  without  the  intervention  of 
a  lay  tribunal,  still  the  retention  of  the  inquisitorial  process,  to  be  used 
in  the  discretion  of  the  court,  would  serve  to  allay  the  fears  of  those  who 
seem  strongly  inclined  to  believe  that  an  examining  magistrate  would  be 
less  fearless  and  less  independent  in  cases  requiring  the  investigation  of 
wrongs  arising  from  political  corruption  or  malfeasance,  than  a  body  of 
laymen  set  apart.  It  is  certainly  manifest  that  the  responsibilities  of  a 
magistrate  will  be  greatly  increased  by  the  abrogation  of  the  intermediate 
tribunal.  In  those  States  where  prisoners  are  bound  over  to  ihe  grand 
jury,  it  is  the  consensus  of  opinion,  as  expressed  by  the  closest  observers, 
that  the  magistrate  feels  a  lesser  degree  of  responsibility  and  is  inclined 
to  hold  prisoners  on  less  convincing  evidence  than  is  possible  in  those 
jurisdictions  where  proceedings  by  indictment  follow  the  commitment. 
And,  on  the  other  hand,  the  grand  jurors  less  appreciate  the  gravity  of 
their  undertaking,  in  cases  which  have  already  been  passed  upon  by  a 
magistrate.  So  that  the  magistrate  is  apt  to  be  negligent,  relying  on  the 
grand  jury  for  a  further  investigation,  and  knowing  that  the  onus  of  an 
indictment  rests  alone  with  that  body,  and  the  grand  jurors,  in  turn,  shift 
the  burden  and  are  less  concerned  because  a  judicial  officer  has  already 
directed  the  accused  to  be  held  under  the  charge.  Therefore,  the  interests 
of  the  people  and  the  individual  cannot  be  conserved  by  the  existence  of 
these  two  tribunals,  side  by  side.  But  the  magistrate,  who  is  accountable 
directly  to  the  people,  with  no  intervention  between  himself  and  the  trial 
court,  is  sure  to  feel  the  importance  of  his  duties  and  the  necessity  that 
his  judicial  acts  shall  conform  to  the  law  and  to  the  facts. 

It  has  been  successfully  demonstrated,  wherever  the  attempt  has  been 
made,  that  the  prosecution  of  all  crimes  may  safely  be  instituted  before 
an  examining  court,  and  that  the  presentment  and  indictment  of  the  grand 
jury  are  no  longer  necessary  either  to  a  prompt  or  to  a  certain  and  safe 
administration  of  justice. 

Cessante  ratione  legis  cessat  et  ipsa  lex. — A,  X. 

THE  JUVENILE  LAWS  OF  COLORADO. 

By  Ben  B.  Lindsey. 

There  are  four  principles  involved  in  the  juvenile  court  law. 

The  first  is  the  principle  of  probation,  and,  in  this   country   was   first 

applied  in   Massachusetts.     One  of  the  three  probation  officers  provided 

by  the  city  of  Denver  is  constantly  in  the  office,  while  the   other  two   are 

constantly   on  the  go,  investigating  all  kinds  of  cases  in  the  city  affecting 
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children,  and  looking  after  those  children  who  have  been  brought  tO  the 
court  under  the  system  devised. 

The  city  of  Denver  lias  two  school  attendance  officers,  appointed  by 
the  school  lioard  under  the  compulsory  education  act.  These  officers  are 
factory  insi)ectors,  and  they  are  active  in  the  enforcement  of  the  school 
law.  One  of  the  school  attendance  officers  is  a  woman,  as  is  also  one  of 
the  probation  officers.  A  part  of  the  work  of  the  probation  department  is 
obtaining  work  for  boys  of  working  age,  and  relieving  needy  children. 
Much  of  this  work  is  done  through  the  Juvenile  Improvement  Association, 
which  is  an  auxiliary  body  to  the  Juvenile  Court. 

The  second  is  permitting  a  child  to  be  corrected  in  a  chancery  court 
of  an  act  which  would  otherwise  constitute  crime,  if  prosecuted  in  a  crimi- 
nal court,  by  charging  the  child  with  being  a  delinquent  or  a  juvenile 
disorderly  person.  So  far  as  I  know,  in  this  country,  this  principle  was 
first  embodied  in  a  statute  known  as  the  school  law  which  went  into  effect 
April  12,  1899,  in  the  state  of  (.^olorado,  and  in  what  is  known  as  the 
juvenile  law,  which  went  into  effect  June  1,  1899,  in  the  state  of  Illinois. 

This  court  has  unlimited  jurisdiction  to  deal  with  all  chancery  cases 
or  criminal  cases,  involving  children  or  those  who  oflfend  against  children. 
In  this  court,  before  the  same  judge,  is  enforced  the  child-labour  law,  the 
compulsory  school-law,  the  adult  delinquent  law,  the  juvenile  delinquent 
law,  the  dependent  and  neglected  child  law,  the  laws  for  the  protection 
of  children  against  cruelty,  the  non-support  laws — and,  in  fact,  every  law 
affecting  a  child  or  an  adult  who  has  offended  against  the  child.  Of 
course,  as  a  rule,  adult  cases  are  tried  on  different  days  from  children's 
cases.  The  same  court  happens  to  be  at  the  same  time  the  busiest  civil 
court  in  the  state,  which  has  somewhat  handicapped  the  judge  of  the  court 
in  as  nmch  personal  work  as  might  be  done ;  but  when  one  becomes 
truly  interested  in  the  children's  court,  and  can  see  the  wonderful  results 
which  we  can  see  now — after  nearly  six  years  of  experience — it  is  not 
a  difficult  matter  to  spend  aft6r-hours  and  evenings  for  the  sake  of  the 
work  with  and  for  the  children,  and  their  work  with  and  for  you.  A 
special  court  for  children's  cases  is  iu  my  judgment  very  necessary  in 
large  cities,  and  if  created  it  should  have  general  common  law  powers 
and  jurisdiction  in  ofder  to  handle  the  parent  cases.  In  small  cities  it  is 
believed  to  be  better  to  designate  some  court  already  existing,  having 
unlimited  jurisdiction,  as  the  "  Juvenile  Court,"  and  set  aside  special  days 
for  children's  cases. 

Third  is  the  law,  which,  in  substance,  holds  parents  and  other  citizens 
legally  responsible  for  the  moral  welfare  of  children  under  sixteen  years 
of  age.  The  first  law  of  a  general  character  of  this  kind  was  passed  in 
the  state  of  Colorado,  as  a  part  of  its  so-called  juvenile  laws,  and  went 
into  effect  three  years  ago,  although  before  that  time  the   school   law  iu 
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the  state  of  Colorado  was  very  particular,  more  so  than  in  most  states,  in 
holding  parents  responsible  for  the  truancy  and  disorderly  conduct  of  their 
children.  This  law  was,  during  the  winter  of  1905,  adopted  in  Illinois, 
Indiana,  Nebraska,  New  York,  New  Jersey,  Utah,  Oregon,  Kansas,  and, 
I  believe,  several  other  states.  It  is  substantially  similar  to  the  Colorado 
law,  which  has  licen  termed  "  the  adult  delinquent  law."  The  purpose  of 
this  law  is  to  compel  careless  homes  to  take  care  of  their  children. 

The  fourth  feature  of  the  court,  as  it  has  developed  in  Colorado,  Illi- 
nois, and  some  other  states,  is  what  I  have  termed  a  system  of  efficiency, 
which  seeks  to  avoid  brutality  on  the  one  hand — which  was  the  charge  and 
conviction  of  crime,  the  jail  and  the  criminal  court — and  to  avoid  leniency 
on  the  other  hand,  which  was  a  mere  kind  talk — a  pat  on  the  head — and 
letting  the  child  go,  with  strange  notions  of  law  and  law  enforcement, 
and  a  chance  to  mistake  kindness  for  weakness.  Both  methods  were 
equally  faulty,  though  the  faults  were  of  a  different  kind.  We  seek  to 
make  the  child  a  co-worker  with  the  state  for  his  own  salvation,  which,  of 
course,  in  the  end,  is  the  salvation  of  the  state  ;  for  the  child  is  the  state 
and  the  state  is  the  child.  He  is  taught,  literally,  to  overcome  evil  with 
good.  He  is  taught  his  duty  to  society,  the  meaning  of  law — why  ordi- 
nances are  i)assed,  and  by  a  system  of  education,  he  is  taught  to  know  how 
to  help  himself,  and  to  make  himself  honest  and  industrious.  We  can't 
do  it  for  him.  We  can  only,  by  proper  methods,  point  the  straight  and 
narrow  way.  We  can't  carry  him  ;  we  can  help,  strengthen  and  develop 
his  charactei*.  It  will  thus  be  seen  that  our  institution  is  a  school-court. 
Its  methods  are  purely  educational  and  not  penal.  We  work  through  the 
heart  and  seek  reform  from  within  and  not  from  without. 

I  have  frequently  said  that  two  things  were  necessary  to  the  success  of 
the  so-called  Children's  Court  or  Juvenile  Court:  first,  people  who  know  and 
understand  children,  and  will  therefore  <lo  the  work  required  by  the  juvenile 
laws,  and  second,  the  juvenile  laws,  for  really,  much  can  be  done  without 
any  law  at  all,  w  here  there  is  the  heart,  disposition,  patience,  and  will  to  do. 

Section  1  of  the  adult  delinquent  law  of  Colorado  is  the  most  impor- 
tant feature  of  our  juvenile  laws.     Among  other  things,  it  provides  : 

"  Section  1.  In  all  cases  where  any  child  shall  be  a  delinquent  child 
or  a  juvenile  delinquent  person,  as  defined  by  the  statute  of  this  state,  the 
parent  or  parents,  legal  guardian,  or  person  ha\ang  the  custody  of  such 
child,  or  any  other  i)erson  responsible  for,  or  by  any  act  encouraging, 
causing  or  contributing  to  the  delinquency  of  such  child,  shall  be  guilty  of 
a  misdemeanor,  and  upon  trial  and  conviction  thereof  shall  be  fined  in  a 
sum  not  to  exceed  one  thousand  dollars  or  imprisoned  in  the  county  jail 
for  a  period  not  exceeding  one  (1)  year,  or  by  both  such  fine  and  imprison- 
ment. The  court  may  impose  conditions  upon  any  person  found  guilty 
under  this  act,  and  so  long  as  such  person  shall  comply  therewith  to  the 
sBtisfaction  of  the  court,  the  sentence  imposed  may  be  suspended," 
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This  section  should  be  read  in  connection  with  section    1   of  the  act 
concerning   delinquent  children.     This   act  was,   in  substance,  originally 
embodied  in  the  school  law  of  April  12,  1899  ;  but,  in  the  winter  of  1903, 
it  was   found   that  the  definition  of  a  juvenile  disorderly  person  of  the  act 
of  1899,  needed  some  explanation  and   enlargement,   and   so  in   defining 
delinquency  the   Illinois  Juvenile  Court  Act  was  partially  resorted  to,  as  a 
good  model  to  follow  ;  with  the  addition,  however,  that  the   definition  of 
delinquency,  as  made  in  Illinois,  and  the  definition  of  a  juvenile  disorderly 
person  as  stated  in  the  Colorado  statute  were  more  or  less   combined  ;  and, 
in  addition   to   the   good  features  of  both,  a  number  of  acts  on  the  part  of 
the  child  were  added  to  the  definition,  as  constituting  delinquency. 

This  definition  of  delinquency  must  be  borne  in  mind  as  having  re- 
ference to  the  act  relating  to  adult  delinquents,  and,  as  between  the  two, 
it  is  ascertained  what  a  parent  or  any  other  person  may  do  to  encourage, 
cause,  or  contribute  to  the  delinquency  of  a  child.  The  definition  of  de- 
linquency is  as  follows  :  , 

"The  words  'delinquent  child'  shall  include  any  child  sixteen  (16) 
years  of  age  or  under  such  age  who  violates  any  law  of  this  state  or  any 
.  city  or  village  ordinance  ;  or,  who  is  incorrigible  ;  or  who  knowingly,  asso- 
ciates with  thieves,  vicious  or  immoral  |>ersons  ;  or  who  is  growing  up  in 
idleness  or  crime  ;  or  who  knowingly  visits  or  enters  a  house  of  ill-repute ; 
or  who  knowingly  patronizes  or  visits  any  policy  shop  or  place  where  f^ny 
gambling  device  is,  or  shall  be,  operated  ;  or  who  patronizes  or  visits  any 
.  saloon  or  dram  shop  where  intoxicating  liquors  are  sold  ;  or  who  patronizes 
or  visits  any  public  pool  room  or  bucket  shop  ;  or  who  wanders  about  the 
streets  in  the  night-time  without  being  on  any  lawful  business  or  occupation  ; 
or  who  habitually  wanders  about  any  railroad  yards  or  tracks,  or  jumps  or 
hooks  on  to  any  moving  train,  or  enters  any  car  or  engine  without  lawful 
authority  ;  or  who  habitually  uses  vile,  obscene,  vulgar,  profane,  or  inde- 
,  cent  language,  or  is  guilty  of  immoral  conduct  in  any  public  place,  or 
.  about  any  school  house.  Any  child  committing  any  of  the  acts  herein 
mentioned  shall  be  deemed  a  juvenile  delinquent  person,  and  shall  be  pro- 
ceeded against  as  such  in  the  manner  hereinafter  provided.  A  disposition 
of  any  child  under  this  act,  or  any  evidence  given  in  such  cause,  shall  not 
in  any  civil,  criminal,  or  other  cause  or  proceeding  whatever  in  any  court, 
be  lawful  or  proper  evidence  against  such  child  for  any  purpose  whatever, 
excepting  in  subsequent  cases  against  the  same  child  under  this  act.  The 
word  '  child'  or  '  children'  may  mean  one  or  more  children,  or  the  word 
'  parent'  or '  parents'  may  mean  one  or  both  parents  when  consistent  with 
the  intent  of  this  act; " 

For  instance,  it  will  be  noted  that  if  a  child  merely  enters,  patronizes, 
or  visits  certain  places,  no  matter  how  innocent  the  purpose  of  the  child 
may  be,  any  person  who  directed  the  child  to  po  to   such   place,   or   even 
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sent  it  there  upon  an  errand  or  message,  contributes  to  its  delinquency. 
"  Delinquency  "  is  simply  a  condition  into  which  the  child  enters  innocently 
or  purposely,  but  it  is  presumed  to  be  a  condition  which,  if  continued  in, 
may  make  the  child  a  criminal,  or  otherwise  bring  evil  to  its  life.  "  De- 
linquency" is  not  intended  to  be  a  term  of  opprobrium  or  reproach,  as 
"criminality"  would  be,  and  so  the  child  is  not  charged  with  being  a 
criminal,  but,  as  will  be  noted  by  section  12  of  this  act,  as  needing  aid, 
help,  assistance,  etc.  The  Juvenile  Court  in  dealing  with  a  "  delinquent" 
child,  acts  rather  in  the  capacity  of  a  chancery  court  and  not  as  a  criminal 
court.  The  petitions  or  complaints  are  filed  in  the  interest  of  the  child  and 
not  to  degrade  or  punish  it.  The  state  is  simply  acting  in  its  capacity  as 
parens  pa  riae — for  the  welfare  of  its  ward. 

Section  12  provides  that  the  act  shall  be  "  liberally  construed"  in 
order  that  the  care  of  the  child  may  approximate  as  near  as  may  be,  the 
care  which  should  be  given  it  by  a  wise  and  just  parent  and  that  the  child 
shall  be  treated  "  not  as  a  criminal,  but  as  needing  aid,  help,  assistance, 
and  encouragement."  The  effect  of  this  is  to  change  the  entire  purpose 
of  former  laws,  which  merely  dealt  with  the  thing — the  crime — having  the 
effect  of  putting  the  court  on  an  entirely  new  basis,  requiring  it  to  deal  with 
the  child  through  personal  work  for  its  own  good.  It  therefore  follows  that 
the  judge  of  such  a  court  must  do  a  great  amount  of  personal  work  with 
the  child  if  he  follows  the  spirit  of  the  law.  It  thus  follows  in  construing 
this  section  in  connection  with  section  1  of  the  adult  delinquent  act,  that  the 
court  may  adopt  a  liberal  construction  where  it  is  in  the  interest  of  the  child. 
If  a  child  smokes  cigarettes  on  the  public  street  or  about  the  school  house,  or 
if  it  uses  profane  or  obscene  language  on  the  public  street,  it  is  "  immoral 
conduct,  "  and  any  person  pontributing  thereto,  or  encouraging  such  eon- 
duct,  is  gnilty  of  a  misdemeanor  under  section  1  of  the  adult  delinquent 
law.  The  court  has  ruled — ^under  the  lil)eral  construction — that  the  mere 
giving  or  sale  of  tobacco,  or  of  cigarette  paper  to  a  child  is  an  "  act  causing, 
encouraging,  or  contributing  to  the  delinquency  of  the  child,"  and  such 
person  is  therefore  responsible  since  the  smoking  of  tobacco  injures  the 
child  and  is  therefore  immoral  conduct.  In  addition,  Colorado  has  a 
positive  law,  passed  in  1891,  forbidding  the  sale  of  tobacco  to  any  child 
under  16  years  of  age.  If  a  child  wanders  on  the  railroad  tracks  more 
than  once,  or  "hops"  the  cars,  it  endangers  both  its  life  and  limb  as  well 
as  its  morals,  because  it  is  a  short  step  from  stealing  coal,  to  stealing  out 
of  the  box-car  and  the  corner  grocery,  and  finally  tapping  the  till.  The 
first  acts  of  delinquency  in  the  case  of  a  young  murderer— who  shot  a 
man  when  caughi.  in  the  act  of  robbing  the  cash  drawer — have  been  traced 
back  only  five  or  six  years  to  running  on  the  railroad  tracks  and  stealing 
from  the  cars  in  which  he  was  either  encouraged  by  his  parents,  or  what 
is  the  same  thing,  where  the  parent  made  no  determined  effort  io  correct 
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hun.  Such  a  man  has  been  known  to  have  served  a  short  sentence  in  jail 
for  such  offences  at  the  age  of  12  or  13.  It  was  simply  the  beginning  o£ 
a  criminal  career.  And  so  in  Denver  we  have  brought  in  the  parents  of 
such  a  possible  future  criminal  when  he  is  a  mere  child,  and  fined  them 
$25  and  costs,  or  sentenced  them  to  thirty  days  in  the  county  jail.  We 
do  this  when  the  efforts  of  the  officer  fail  to  keep  children  from  going  on 
the  railroad  tracks,  stealing  coal,  or  entering  the  box  cars,  or  playipg 
about  the  trains.  Such  a  case  is  only  an  illustration  of  many.  This  fine 
is  generally  suspended  on  condition  tliat  the  parent  look  after  the  child  and 
keep  it  off  the  tracks.  In  quite  a  number  of  cases,  however,  in  Denver, 
fathers  have  been  sent  to  jail  on  Saturday  and  released  on  Monday  night, 
under  a  thirty  days'  sentence  in  jail,  upon  condition  that  three  dsiys  be 
served  and  twenty-seven  days  suspended,  so  long  as  the  child  is  kept  off  the 
tracks,  not  sent  to  the  saloon  for  beer  or  liquor,  not  sent  to  any  gambling 
house  or  house  of  ill-fame  upon  any  message  or  otherwise — ^the  conditions  of 
the  suspended  sentence  against  parents  varying  according  to  the  form  of 
delinquency  of  the  child  sought  to  be  corrected.  There  have  been  bat  about 
two  children  out  of  a  hundred  who  have  returned  to  the  Juvenile  Court  in 
the  course  of  two  or  three  years'  work  under  this  law,  where  the  parent  was 
thus  dealt  with,  and  the  exceptional  case  is  generally  where  there  is  no 
father  and  some  poor  mother  who  works  all  day  and  simply  cannot  look 
after  the  child,  and  therefore  parental  responsibility  does  not  really  exist. 
The  child  is  without  a  home.  It  is  such  children  that  are  generally  sent  to 
institutions.  This  is  avoided  in  many  cases,  however,  by  help  given  the 
poor  mother  by  the  Court,  through  co-operation  with  the  school. 

Of  course  the  definition  of  "  delinquency  "  in  other  laws  may  be  either 
broadened  or  madc^  less  severe.  One  objection — though  really  never  seri- 
ously urged — to  this  definition  of  delinquency  in  Colorado  was  that  it  was 
putting  too  ^reat  a  power  in  the  hands  of  the  Court,  and  that  it  would  bo 
abused  by  the  probation  officers  and  the  Courts  because  the  definition  is  so 
broad  that  almost  any  child  in  any  community  could  be  brought  within  the 
terms  thereof.  Such  fears  have  proved  entirely  groundless,  since  out  of 
hundreds  of  cases  brought  to  |;he  Juvenile  Court,  no  such  charge  has  ever 
been  made?  and  no  exception  has  ever  been  taken  to,  or  appeal  from,  a  single 
judgment.  On  th^  cpntrary,  as  delicate  as  the  relation  between  the  parent 
and  child  is  conceded  to  be,  and  as  ready  as  people  naturally  are  to  resent 
any  unwarranted  or  unjust  intrusion,  under  this  law  in  Colorado  we  do  not 
know  of  a  single  case  where  any  such  abuse  has  been  charged,  and  there 
have  been  several  thousand  cases  under  the  law  in  the  state.  Such  has  been 
the  real  experience  lender  these  laws.  The  whole  spirit  and  purpose  of  the 
law  is  to  help  and  assist  the  child  in  the  home,  where  it  needs  assistance,  and 
to  compel  the  parents  to  perform  their  duty  where  they  are  neglecting  the 
child.     It  stands  to  reason  that  neither  the  cuort  nor  the  probation  officers 
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are  desiepus  of  bothering  with  a  child  whoso  parents  can  and  will  take  care 
pf  it  The  parents  o£  an  offending  child  are  generally  first  given  a  warning 
of  their  legal  responsihiliUj  for  its  mo^l  welfare  and  given  a  chance  to  correct 
it.     It  is  rather  the  wish  and  effort  of  probation  officers  to  obtain  the  assist- 
anoe  of  the  parents,  and  in  all  proper  cases  to  be  relieved  of  the  burden^ 
of  cases  which  properly  belong  to  the  home.     It  is  intended— and  in  prac- 
tice haa  demonstrated,  that  it  strengthens  and  preserves  the  home.     Its 
purpose  is  to  compel  parents  to  perform  their  duty  where  they  are  neglect- 
ipg  it,  and  to  help  those  parents  who  need  help.     Parents  who  are  true  to 
their  own  home  and  children  are  entitled  to  have  the  benefits  of  a  hiw  that 
will  insure  the  performance  of  such  duties  by  other  homes,  for  the  scantity 
and  security  of  each  home  depends  a  great  deal  on  how  well  neighbouring 
homes  are  also  conducted.    You  cannot  prevent  children  associating  to- 
gether, and  they  are  often  influenced  by  their  associates,  and  the  character 
of  that  influence  depends  on  how  well   each  child  is  reared  and  this,  of 
course,  depends  largely  on  its  home  and  parents.     It  thus  follows  that  this 
i»ourt  is  an  effort  at  character  building  in  dealing  with  the  child,  and  at 
home  building,  in  dealing  with  the  parent.     The  practical  operation  of 
this  law  in  Colorado  has  more  than  demonstrated  that  such  is  its  effect. 
Responsible  parents  are  given  every  opportunity  to  correct  the  faults  of 
their  children,  on  the  theory  that  such  correction  should  be  made  by  the 
parent,  and  the  court  simply  sees  to  it  that  the  parent  is  performing  that 
function  and  that  duty.     It  has  no  desire  to  usurp  it.     The  trouble  is,  esr 
pecially  in  the  large  cities  of  this  country,  that  there  j^re  thousands  of 
fathers  who  have  deserted  the  mother,  or  through  divorce,  drink,  or  some 
other  fault,  have  deprived  children  of  their  birth-right — the  care  and  con- 
trol of  a  wise,  kind,  and  firm  father.     The  lack  of  thij  in  the  home  is  one 
bf  the  most  potent  causes  of  the  great  increase  of  crime  in  this  country. 

We  must  recognize  that  over  half  of  the  criminal  inmates  of  prisons 

and  institutions  a»e  from  the  youth  of  the  nation,  who  arrive  at  the  prison 

through  neglect  in  childhood,  and  bad  habits  formed  at  the  formative 

period  of  life,  between  eight  and  sixteen  years  of  age.     The  purpose  of 

this  law,  therefore,  is  to  make  a  Ifvoad  definition  of  delinquency  and  thus 

give  the  court  and  its  officers  power  to  aid,  help,  assist,  and  otherwise 

firmly  and  kindly  deal  with  the  children  and  their  parents,  especially  in 

the  large  cities,  where  tlie  intervention  of  the  state  is  neces^ry.     In  this 

way  and  by  this  system,  wisely  operated,  we  are  positively  preventing 

crime.     It  is  much  bettor  that  the  state  should   perform  this  function 

wisely,  humanely,  and  well,  wldle  there  is  an  opportunity  to  prevent  crime, 

than  to  be  compelled  to  postpone  the  evil  day  until  the  child  has  become 

a  criminal,  for  the  state  is  torday  taking  care  of  tens  of  thousands  of  its 

young  men  after  they  have  become  criminals,  when  they  might  have  beep 

saved  from  lives  of  crime  by  sane,  sensible,  and  sympathetic  interest  by 

the  state  in  bovhood.     From  one-fifth  to  one-fonrth  of  all  arr^^sts  in  cities 
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(excluding  common  drunks  and  disorderlies)  have  generally  been  among 
boys  under  seventeen  years  of  age,  and  in  proportion  to  ages  of  our  popu- 
lation, by  decades,  this  means  that  more  boys  are  being  arrested  in  cities 
than  any  other  class  of  citizens,  and  these  boys  are  mostly  the  criminals  of 
to-morrow  unless  wisely  corrected  and  protected  to-day.  The  cost  of  de- 
tecting and  convicting  criminals  for  a  period  of  three  years,  in  the  city  of 
Denver,  through  the  criminal  courts,  was  |1,020,000,  as  appears  from  the 
tables  in  the  booklet  on  the  "  Problem  of  the  Children."  The  saving  to 
the  people  in  actual  dollars  and  cents  during  three  years  under  the  juve- 
nile court  system  was  over  |250,000  cash.  The  Governor  of  Colorado,  in 
his  message  to  the  assembly  two  years  ago,  declared  that  in  a  period  of 
eighteen  months  the  juvenile  system  in  Denver  alone  had  saved  to  the 
state  and  county  over  |80,000,  and  this  statement  was  made  after  investi- 
gation set  on  foot  by  the  Governor. 

The  juvenile  law  is  a  good  thing,  but  there  can  be   little   chance   for 
its   entirely  satisfactory  operation  unless  it  be  accompanied  by  the  follow- 
ing :     A  law  lioldinff  parents  and   others   responsible  for  delinqimicy   and 
depeiulencf/   of  children^   as   such    laws  now  exist  in  Colorado ;  a  wise  cMld 
labour  law  ;  a  good  compulsory  school  law ;  a  detention  scliool  in  cities  in  place 
of  the  jail ;  the  enforcement  of  all  laws  relating  to  children  in  one  court  before 
one  judge,   and  a  cojps  ofpiid  and  eficient  officers  who  are  sincere  and  ear- 
nest in  their  worL    The  best  work  can  never  be  accomplished   by   depen- 
ding entirely   upon   voluntary   probation   officers.     Whatever  degree  of 
perfection   may   be  credited  to  the  juvenile  court  system  of  Denver,  Colo- 
rado, is  largely  due  to  the  fact  that  the  law  permits   three   j>aid   probation 
officers  for  the  city  of  Denver,  and  that  these  paid  probation  officers  are  not 
politicians  and  never  Were  and  never  will  be,  and  were   never   known   to 
take   any   part  in  politics,  but  were  selected  because  of  the  fact  that  they 
were  educators,  and  heart  and  soul  interested  in  the  problem  of  the   child- 
ren,  knowing   and   understanding   it,  and  because  of  a  compulsory  school 
law  which  permits  us  to  keep  children  in  school  and  thus   out  of   idleness 
and   consequent  crime  upon  the  streets.     All  of  these  things  did  not  come 
at  once,  nor  is  it  claimed  that  they  are  yet  perfected  in  Colorado,  but  they 
will  never  come  unless  the  fight  is  made.     Even  if  the  fight  shall  only  win 
one  at  a  time,  and  the  progress  has  to  be  gradual  and  in  the  face  of   dift- 
culties,   disappointments,   and  misunderstandings,  the  gaining  of  one  will 
merely  demonstrate  in  time  the  necessity  of  the  others,  and  thus  convince 
the   sceptical.     The   press,  pulpit,  schools,  and  all  the  people  in  Colorado, 
are  thoroughly  convinced  of  the  wisdom  of   the  juvenile   court   laws   and 
juvenile   court  system   as  one  of  the  most  potent  factors  in  the  solution  of 
the  great  problem  of  crime,  and  while  the  saving  to  citizenship  is  the  most 
important  thing,  at  the  same  time,  nothing  has  saved  to  the  state   more   of 
its  wealth  as  well  as  of  its  men  and  women  of  to-morrow. — G.  B, 
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WHAT  ARE  OBITER  DICTA? 

Thi.<  iiKjiiiry  lia<  siig^ost(^d  itself  to  tho  wVitor  because  of  tlio  reeeiit 
adoption  !)y  some  of  our  Courts,  of  an  opinion  expressed  by  Sir  Henrv 
Strono^,  when  Chief  Justice  of  the  Supreme  Court  of  Canada,  in  the  case 
of  Robinson  v.  Mann,  31  S.  C.  R.  484.  That  action  was  brought  l)y  tlie 
a.^isigneo  of  W.  Mann,  an  insolvent  to  set  aside  as  fraudulent,  a  chattel 
mortgage  given  by  the  insolvent  to  his  brother,  George  T.  Mann,  to  secure 
the  latter  against  his  endorsation  of  a  promissory  note.  The  note  had 
l)een  made  by  the  insolvent  payable  to  the  order  of  the  Molson's  Bank, 
instead  of  to  the  order  of  (leorge  T.  Mann,  who  endorsed  it,  and  the  Bank 
then  discounted  it  for  W.  Mann.  Upon  the  authority  of  all  the  cases  in 
England  from  Steele  v.  McKinlay  to  Jenkins  v.  Comber,  and  in  this  Pro- 
vince from  Duthie  v.  Essery  to  S'^cor  v.  Grey,  this  endorsation  di<l  not 
render  the  endorser  liable  to  the  Bank  on  the  note.  The  writer  has  dealt 
with  this  branch  of  the  (jue-^tion  at  some  length  in  The  Canadian  Law 
Time.t  for  April,  1902,  shortly  after  the  decision  was  given.  George  T. 
Mann  paid  the  note  to  the  Bank  at  maturity  and  then  asserted  his  right 
to  indemnity  under  the  chattel  mortgage.  Meredith  J.,  at  the  trial,  dis- 
missed the  assignee's  action  to  set  aside  the  mortgjige,  and  the  (^ourt  of 
Apjieal  ('2  O.L.R.  ()li)  affirmed  his  decision.  Osier  J.  A.  held  that,  whih* 
the  Bank  could  not,  in  view  of  the  previous  decisions  above  referred  to, 
have  recovered  from  George  T.  Mann  as  an  endorser  of  the  note,  still  th<» 
fact  that  the  mortgage  transaction  was  an  honest  one,  and  that  George  T. 
Mann  was  under  no  obligation  to  repudiate  his  supposed  endorsement, 
and  hat!  paid  the  note  before  the  assignment,  entitled  him  to  the  benefit  of 
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his  security  as  against  the  assignee.  It  will  thus  be  seen  that  the  validity 
or  invalidity  of  the  endorsement  did  not  aflPect  the  question  at  issue  be- 
tween the  assignee  and  the  mortgagee  as  to  the  validity  of  the  mortgage. 

When  the  case  came  before  the  Supreme  Court,  the  appeal    was   dis- 
missed  without   calling   upon   counsel  for  the  respondent.     Strong  C.  J., 
who  delivered  the  judgment  of  the  Court,  held  as   follows   with   reference 
to   the  chattel  mortgage  : — "  It  declares  the  endorsement  of  the  note  to  bo 
the  consideration,  and  sets  out  the  note  itself  which  is   surely  a   sufficient 
compliance  with  the  requirements  of  the  Act  that  the  consideration  should 
be   recited.     It   is   not   necessary  that  the  mortgage  should  stat<?  the  legal 
effect  of  the  facts  f^Qt  out  as  forming  the  consideration.     It  is  sufficient  to 
state   the   facts  and  leave  the  legal  effect  to  be  inferred."     This  was  really 
all  that  was  legally  necessary  for  the  decision  of   the   question    before   the 
Court,    but   the   Chief   Justice   went  on   to   express  his  opinion  as  to  the 
validity  of  the  endorsement  of  tho.  note,   as   follows  :  "  I   agree   with   the 
reasons   given   by  their  lordships  in  the  Court  of  Appeal  for  deciding  thw 
case  in  favour  of  the  respondent,  but  I  do  not  agree  with  Mr.  Justice  Osier 
who,  I  think,  puts  the  cuse  too  favourably  for  the  appellant  when   he  says 
that   the   Bank  would  have  found  it  difficult  to  enforce  the  liability  on  the 
note  against  the  respondent.     In  my  opinion  the   respondent   was   dearlv 
liable  under  the  a^Uh  section  of  the  Bills  of  Exchange  Act  already  referred 
to."     He  also  declared  that  ''  by   force   of   the   statute,   the   endorsement 
operated  as  what  has  long  been  known  in  the  French  (Commercial  Law   as 
an  '  aval,'  a  form  of  liability  which  is  now  b)^  the  statute  adopted  in  Englisli 
law."     This  latter  part  of  the  Chief  Justice's  opinion  is  not  only  at  variance 
with  the  English  and  Ontario  cases  above  referred  to,    but  also,  with    the 
judgment   of   Mr.   Justice  Sedgwick  in  Robertson  v.  Davis,  21  S.C^R,,  at 
p.  574:,  as  well  as  with  the  view   expressed    by   Mr,  Justice    Girouard    at 
p.    181    of   his    work  on  the  BiHs  of  Exchange  Act ;  and  it  is  a  matter  of 
surprise  that  these  two  Ju<Iges,    who   were    present   at   the  argument   of 
Robinson  v.  Mann,    did   not  dissent  therefrom.     It  is  true  that  in  the  case 
of   Ayr   American  Plough  Co.  v.  Wallace,  21  S.C.R.,  25G,  Strong  J.  had 
expressed   a    similar   view  as  to  the  effect  of  section  56  of  our  Act,  but  as 
the  note  in  question  in  that  action  had  been    made   before   the .  Act   eume 
into   force,   such  expression  of  opinion  had  clearly  nothing  whatever  to  do 
with  the  case  as  it  came  before  the  Court,  and   was   unquestionably  obiter 
ifictKnu 

The  first  practical  result  in  this  province  of  the  decision  under  con- 
sideration, was  the  disix)sition  made  of  the  case  of  Slater  v.  Ijaboree  a  few 
months  ago.  This  was  an  action  in  the  First  Division  Court  in  the  Countv 
of  Carleton,  and  His  Honour  Judge  O'Meara  felt  bound  to  follow  the 
opinion  of  Strong  C.J.  in  the  Supreme  Court.  On  appeal  to  the  Divisional 
Court,  Meredith  C.J.  (10  O.L.R.,  648).  said  :  "  We  are  of  the  opinion  that 
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the  learned  Judge  was  right  in  following  Robinson  v.  Mann,  which  is  an 
express  and  the  latest  decision  on  the  very  point  raised  by  the  defendant. 
It  was  not  for  the  learned  Judge,  nor  is  it  for  us  to  question  whether  a 
decision  of  the  highest  C*ourt  in  C^anada  is  in  accordance  with  the  previous 
cases.  It  is  our  duty,  as  it  was  his,  to  follow  it."  It  does  not  appear 
that  the  question  of  the  binding  effect  of  this  opinion  was  ctonsidered, 
either  by  the  County  Judge  or  the  Divisional  Court.  As  there  could  be 
no  farther  appeal  in  that  action,  the  matter  stands  tliere  at  present,  and  it 
it  probable  that  other  Courts  may  feel  themselves  constrained  to  follow 
this  decision,  until  it  shall  have  been  reversed  in  some  other  case,  either 
by  the  Supreme  C^ourt  itself  or  by  the  Privy  Council,  which  may  not 
happen  for  years,  or  unless  some  other  Court  shall  hold  that  it  is  not  bind- 
ing, for  the  reasons  given  below. 

It  is  in  view  of  this  regrettable  result  that  the  writer  has  undertaken 
to  inquire  whether  the  opinion  expressed  by  Sir  Henry  Strong,  as  to  the 
validity  of  the  endorsement  of  the  note,  was  merely  obiter  dictum^  and 
therefore  not  binding  upon  our  Courts  and  Judges.  The  words  obiter 
dictum  are  defined  in  Wharton's  Law  Lexicon  as  meaning  "  an  opinion  of 
a  Judge  not  necessary  to  the  judgment  given  of  record,  in  contradistinc- 
tion to  a  judicial  dictum  which  is  necessary  to  the  judgment,  and  whidi  is 
of  much  greater  authority  than  the  former  because  delivery  upon  delibera- 
tion under  sanction  of  the  Judge's  oath,  while  an  extra-judicial  opinion  is 
no  more  than  the  prolatum  or  saying  of  him  who  gives  it,  a  gratis  dictumT 
Brown'  liaw  Dictionary  defines  obiter  dictum  as  ''a  remark  more  or  less 
casual,  dropping  from  a  judge  with  respect  to  tlie  law  in  matters  like  that 
at  the  time  before  him,"  while  Sweet's  Law  Dictionary  more  definitely 
characterizes  such  a  dictum  as  "  an  observation  by  a  judge  on  a  legal  ques- 
tion suggested  by  a  case  before  him,  but  not  arising  in  such  a  manner  as 
to  recjuire  decision  by  him,  and  not  therefore  binding  as  a  precedent  on 
other  judges,  although  it  may  be  entitled  to  more  or  less  respect."  One 
finds  very  little  authority  in  the  English  Courts  on  this  point,  which 
accounts  for  the  absence  of  any  definition  in  Stroud's  Judicial  Dictionary, 
nor  are  any  decisions  to  be  found  in  our  own  Courts,  but  the  American 
Courts  appear  to  have  devoted  a  good  deal  -of  attention  to  the  subject,  and 
the  decisions  are  collected  in  the  second  edition  of  The  American  and 
English  Encyclopedia  of  Law.  In  the  case  of  State  v.  Clarke,  3  Nevada 
Reports.  r>72,  dictum  is  defined  to  be  "  an  opinion  expressed  by  a  judge  on 
a  point  not  necessarily  arising  in  a  case."  In  Rolirback  v.  Germania  Fire 
Ins.  Co.,  62  N.  Y.,  47,  dicta  are  declared  to  bo  *'opinioir^  of  a  judge  which 
do  not  embody  the  resolution  or  determination  of  the  ( -ourt,  and,  made 
without  argument  or  full  consideration  of  the  point,  are  not  the  professed 
determination  of  th^  judge  himself.  Obiter  dicta  aro  such  opinions  uttered 
by  the  way.  not  wyon  the  point  or  question  piiding.  as    if   turning   aside 
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for  the  time  from  the  main  topic  of  the  case  to  collateral  subjects."  In 
Buchner  v.  Chicago,  etc.,  I^  Co.,  (lO  Wis.,  204,  it  is  said  :  "  It  would 
seem  that  judges  as  well  as  lawyers  sometimes  differ  as  to  what  may  pro- 
perly be  regarded  as  ohifer  dictum.  It  is  not  unfrequent,  in  courts  of  last 
resort,  composed  of  several  judges,  for  all  to  come  to  the  same  conclusion, 
but  from  different  views  of  the  law  ;  and  hence  it  may  at  times  l)e  difficult 
to  determine  the  precise  principle  upon  which  the  case  w^as  decided,  or 
w  hat  mav  properly  be  deemed  mere  ohiter.  According  to  the  more  rigid 
rule,  says  Bouvier,  an  expression  of  opinion,  however,  deliberate  upon  a 
question,  however  fully  argued,  if  not  essential  to  the  disposition  that  was 
made  of  the  same,  may  be  regarded  as  a  dictum.  Under  this  '  more  rigid 
rulei'  it  is  believed  that,  comparatively,  there  are  but  few  opinions  in  the 
books  which  contain  no  ohiter  dictum  ;  that  is,  nothing  w^hich  was  not 
absolutely  essential  to  the  disposition  made  of  the  case.  Under  that  rule, 
what  is  here  being  written  is  nothing  but  ohiter  dictum.  But  Bouvier  adds* 
that  it  is,  on  the  other  hand,  said  that  it  is  difficult  to  see  why,  in  a  philoso- 
j)hical  point  of  view,  the  opinion  of  the  court  is  not  as  persuasive  on  all  the 
])oints  whicli  were  so  involved  in  the  cause  that  it  was  the  duty  of  counsel 
to  art^uc  them,  and  which  were  deliberately  passed  over  by  the  Court,  as 
if  the  decision  had  hung  upon  but  one  point.  Such  dictum,  if  dictum  it  is 
iihould,  it  would  seem,  be  regarded  as  judicial  dictum,  in  contradistinction 
to  mere  ohiter  dictum  ;  that  is,  an  expression  originating  with  the  judge 
alone,  while  passing  by  the  way,  in  writing  his  opinion,  as  an  argument  or 
illustration  drawn  from  some  collateral  question.'' 

luFrantsv.  Brown,  17  S.i^^  K.  (Pa.)  21»2,  Huston,  J.,  said:  '-If 
general  dicta  in  cases  turning  on  special  circumstances  are  to  be  considered 
as  establishing  the  law,  nothing  is  yet  settled  or  ever  can  be  long  settled. 
An  eminent  judge  (Benson)  has  left  us,  in  one  of  the  New  York  cases,  an 
animated  appeal  against  charging  him  as  liable  for  the  correctness  of  dicta 
.on  i)oints  not  trying  ;  and  I  join  him  most  cordially.  What  I  havo  said 
or  written  out  of  the  case  trying,  or  shall  say  or  write  in  such  circum- 
stances, may  be  taken  as  my  opinion  at  the  time,  without  argument  or  full 
consideration  :  but  T  w  ill  never  consider  myself  bound  by  it  when  the 
jioint  is  fairly  tried  and  fully  argued  and  considered.  And  T  protest 
against  any  ])erson  considering  such  ohiter  dicta  as  my  deliberate  opinion." 

This  rule  was  adopted  by  the  Supreme  Court  of  the  United  States  in 
Carroll  v.  Carroll,  10  How,  275,  the  Court  refusing  to  be  bound  by  the 
construction  put  on  a  state  statute  by  the  state  court  of  Maryland,  where 
such  construction  was  not  necessary  to  a  decision  of  the  case.  •  Here 
Curtis,  J.,  said.:  '•  If  the  construction  put  by  the  Court  of  a  state  upon 
one  of  its  statutes  was  not  a  matter  in  judgment,  if  it  might  have  l)cen 
decided  either  way  without  affecting  any  right  brought  into  question, 
then,  according  to  the  principles  of  the  common  law,  an  opinion  on  such 
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a  question  is  not  a  decision.  To  make  it  so,  there  must  liave  been  an 
application  of  the  judicial  mind  to  tlic  precise  question  necessary  to  he 
(lotormined  to  fix  the  rights  of  the  parties,  and  decide  to  whom  the  pro- 
perty in  contestation  belongs.  And  therefore  this  (/ourt,  and  other  Courts 
organized  under  the  common  law,  has  never  held  itself  bound  by  any 
part  of  an  opinion,  in  any  case,  which  was  not  needful  to  the  ascertain- 
ment of  the  right  or  title  in  tjuestion  between  the  parties.  In  Cohens  v. 
Virguiia,  G  Wiieat  (U.S.)  i\W,  this  court  was  much  pressed  with  some 
portion  of  its  opinion  in  the  case  of  Marbury  v.  Madison,  I  Cranch  (U.S.j 
1)57,174.  And  Mr.  Chief  Justice  Marshall,  said:  " It  is  a  maxim  not 
to  be  disregarded,  that  general  expressions  in  every  opinion  are  to  be 
taken  in  connection  with  the  case  in  which  those  expressions  are  used.  If 
they  go  beyond  the  case  they  may  be  respected,  but  ought  not  to  control 
the  judgment  in  a  subsecjuent  suit,  when  the  very  point  is  presented.  The 
reason  of  this  maxim  is  obvious.  The  (piestion  actually  before  the  c(mrt 
is  investigated  with  care  and  considered  in  its  full  extent ;  other  principles 
which  may  serve  to  illustrate  it  are  considered  in  their  relation  to  the  cas(? 
decided,  but  their  possible  bearing  on  all  other  cases  is  seldom  completely 
investigated.'  The  cjises  of  Ex.  p.  City  Bank,  :\  How,  (i:,^.)  2\%  and 
Peck  V.  Jenness,  7  How,  (U.S.)  (U2,  are  an  illustration  of  the  rule  that 
any  opinion  given  here  or  elsewhere  cannot  be  relied  on  as  a  binding 
authority,  unless  the  case  called  for  its  expression.  Its  weight  of  reason 
must  depend  on  what  it  contains."' 

It  is  submitted,  with  all  respect,  that  the  authorities  above  (| noted 
show  that  the  opinion  of  Sir  Henry  Strong  upon  the  point  in  (juestion  was 
only  obiter  dictum,  and  that  the  learned  Judges  who  felt  compelled  to  fol- 
low it,  were  really  not  obliged  to  do  so,  any  more  than  the  previous  dictum 
of  the  same  Judge  on  the  same  point,  above  referred  to,  which  was  cer- 
tainly not  followed  in  subsequent  cases.  And  though  the  decision  of  the 
(lonimon  Pleas  Divisional  C'ourt  makes  it  more  difficult  for  any  Judge  to 
now  refuse  to  follow  Sir  Henry's  ophiion,  it  is  still  to  be  hoped  that  full 
and  careful  consideration  will  be  given  to  this  aspect  of  the  (luestion  when 
next  it  comes  before  the  (^urt. — C.  L,  Ji. 


EXAMIXATIOX  OF  WITNESSES. 

By  Dr.  Hans  Gross,  translated  and  adapted  l)y  John  Adam  Esq., 
M.A.,  Bar-at-Law,  Crown  Prosecutor,  Madras  and  J.  (-ollyer  Adam  Es<i., 
Bar-at-Law. 

Differences  in  the  ohservin*/  powers^  residtinfj  from  differences  in  the 
natara.  qualities  and  intellectual  culture  of  the  ohsercer. 

In  the  examination  of  witnesses  the  nrinciptil  diffic.. ty  for  the  in- 
vestigating  Ouicer   1-    to  appreciate  the  valiie  of  their  depositions.     If  he 
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IS  content  with  satisifying  himself  as  to  whether  or  not  the  witness  be 
trustworthy,  and  has  a  character  as  a  well-behaved  and  moral  man,  ho  will 
have  followed  the  usual  formulas  but  will  have  made  no  true  investigation. 
Ho  can  truly  investigate  only,  by  means  of  hard  work,  taking  into  account 
the  diflferences  in  the  fashion  in  which  the  various  witnesses  have  observed; 
and  by  then  going  on  to  try  to  estiiblish  what  these  diflEerences  really  are, 
and  how  the  different  groups  of  persons  $ee  things.  Here  he  has  abun- 
dance of  materials,  he  finds  them  in  every  enquiry,  in  every  examination, 
and  if  he  only  knows  how  to  use  them  he  must  of  necessity  attain  i)ositivc 
results  of  great  general  value.  This  has  not  yet  been  generally  achieved 
and  the  reason  is  that  the  psychologists  have  not  these  observations  at  their 
disposal,  while  the  jurists  who  possess  them,  have  abandoned  the  work  of 
inference  and  deduction  to  the  psychologists.  Thus  each  of  us  has  to-day 
at  his  disposal  only  the  materials  which  he  has  himself  painfully  gathered 
together;  but  the  leading  principles,  the  general  rules,  have  as  yet  been 
propounded  by  no  one.  However  with  a  stout  heart  and  hard  work  each 
of  us  can  localise  a  certain  number  of  starting  [)oints  which  later  on  will 
be  of  great  utility. 

The  root  of  the  matter  is,  as  we  have  already  indicated,  to  establish 
this  fact; — that  the  witnesses,  however  anxious  they  may  undoubtedly  be 
to  speak  the  truth,  have  told  different  stories,  while  if  they  had  observed 
accunitcly,  they  should  have  all  given  absolutely  identical  accounts.  This 
done,  we  must  endeavour  to  discover  the  cause  of  the  difference  between 
their  statements.  Hero  the  Investigating  Officer  will  do  well  to  begin  by 
trying  to  find  out  whether,  the  fault  does  not  lie  with  himself  and  his 
bungling  way  of  setting  to  work.  Let  him  consider  al)ove  all  whether  he 
has  not  pressed  the  witnesses  too  far.  No  one  in  the  world  is  by  nature 
an  exact  observer,  and  if  he  has  not  noticed  a  particular  detail,  all  the 
questions  in  the  world  are  worthless.  Moreover  it  frequently  hap[>ens 
that  a  detail  which  to-day  is  of  decisive  importance,  could  not  appear  in 
any  way  material  at  the  moment  when  the  occurrence  was  observed.  This 
importance  is  discovered  only  afterwards,  and  the  Investigating  Ofiieer, 
who  himself  knows  to-day  how  im[)ortant  it  is,  is  too  often  i>owerless  to 
place  himself  in  the  situation  in  which  the  witness  found  himself  at 
the  moment  when  he  witnessed  the  occurrence,  which  to  him  then  appeared 
absolutely  insignificant.  For  example,  the  witness  has  seen  a  man  come 
out  of  a  house  and  has  looked  at  him,  just  as  we  are  in  the  habit  of  glan- 
cing at  any  passer  by.  Later  on  it  turns  out  that  this  man  has  committed 
a  crime  in  the  house;  then  the  inquisition  of  the  unfortunate  witness  begins, 
and  every  attempt  is  made  to  force  him  to  know  that  of  what  he  is  per- 
fectly ignorant,  "But  you  have  at  least  seen  if—'';  "But  you  must  at  lea,st 
know  that—":  and  so  on.  As  a  matter  of  fact,  we  know  no  more  at  the 
end  than  at  the  beginning,  and  that  is  the  best  thing  that  can   happen;  the 
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worst  result  is,  if  the  witness  be  harassed  into  making  a  false  statement. 
If  there  are  many  witnesses  and  their  statements  differvof  two  things  one 
— either  they  have  not  been  examined  after  the  same  far^liion  or,  if  they 
have,  the  metliod  w^as  a  Imd  ono. 

In  the  first  case,  what  ordinarily  happens  is  this:  we  question  the  first 
witness  quietly,  and  if  he  does  not  know  much,  we  do  not  loose  patience 
but  console  ourselves  with  the  thought  that  the  others  will  l>e  lx»tter  posted 
up.  But  as  we  go  on  with  witness  after  witness  this  hope  dwindles;  then 
we  loose  temper  and  press  the  witness,  with  the  result  it  is  true  that  he  tells 
a  long  story,  but  the  accuracy  of  the  statements  becomes  less  and  less. 
When  then  we  come  to  compare  the  recorded  depositions,  it  is  seen  that 
there  is  no  agreement,  solely  because  the  witnesses  have  been  pressed  in 
different  directions.  The  witnesses  have  observed  right  enough  but  the 
Investigating  Officer  has  examined  them  badly. 

Wo  do  not  of  course  mean  to  say  that  an  Investigating  Officer  should 
question  in  an  indifferent  and  dry  manner,  for  there  are  many  people, 
and  especially  country  people,  who  at  the  beginning  of  an  examination 
know  "absolutely  nothing";  and  what  they  really  do  know  can  l)e  extracted 
only  by  cross-examination.  The  witness  must  l>e  questioned  with  care  and 
accuracy  but  not  driven  and  compelled  to  give  out  what  he  does  not  know; 
these  are  two  very  different  modes  of  proceeding. 

But  if  after  having  really  treated  all  the  witnesses  in  the  same  way, 
we  still  obtain  different  statements,  there  must  be  really  a  difference  in 
the  method  of  witnesses.  But  the  origin  of  these  differences  must  not 
always  be  looked  for  solely  in  differences  of  observational  powers,  for  fre- 
quently the  primary  cause  is  to  be  found  in  the  office  of  the  Investigating 
Officer  himself.  This  is  important  from  a  psychological  point  of  view 
when  wo  come  to  estimate  the  Aalue  of  depositions. 

It  constantly  happens — and  this  is  most  true  of  India — that  for.  one 
reason  or  another  witnesses  take  it  into  their  heads  that  we  want  to  nmke 
them  responsible  for  the  crime  ;  it  may  be  that  they  are  afraid  of  being 
suspected  of  being  themselves  the  perpetrators,  or  that  they  are  conscious 
of  negligence  which  may  have  facilitated  the  perpetration,  or  that  they 
may  be  considered  as  abettors  or  accessories  of  the  accused,  &c.  In  all 
these  cases  and  in  a  hundred  such,  the  witnesses  will,  despite  their  best 
intention  to  speak  the  truth,  fashion  it  the  way  apparently  most  useful  to 
themselves.  They  will  rely  on  certain  details,  they  will  slur  over  others, 
they  will  arrange  the  various  incidents  in  a  new  manner,  and  if  the  Investi- 
gating Officer  examines  attentively  all  the  depositions  he  will  recognise  the 
existence  of  a  group  of  persons  deposing  inaccurately  ;  the  group  of  frighten- 
ed people,  always  imagining  themselves  suspected  and  constantly  shuffling. 
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The  Magistrate  befogs  himselE  and  coiiEuses  the  whole  inquiry- ;  if, 
l)oing  himself  a  man  of  imagination,  he  lias  in  hand  a  witness  as  highly 
endowed  with  that  quality  as  himself,  and  knowing  something  of  the. 
affair.  Often  in  such  a  case  he  allows  himself  to  come  to  rash  conclusions, 
which  he  does  not  conceal  from  the  witness.  The  latter,  yielding  to  his 
own  inclination,  willingly  accepts  these,  and  proceeds  to  paid  them  out  in 
his  own  way.  The  judge  in  turn  builds,  on  the  fresh  details  added  by  the 
witness,  new  hypotheses,  and  thus  each  in  turn  giving  the  other  a  lift 
up,  both  are  lost  in  the  clouds.  In  the  result,  the  Magistrate  no  longer 
knows  what  the  witness  has  told  him,  and  the  witness  cannot  distinguish 
between  what  he  knew  before  and  what  he  has  picked  up  from  the  Magis- 
trate ;  so  that  the  resulting  deposition  is  for  the  most  part  the  product  of 
the  combined  imaginations  of  Magistrate  and  witness. 

We  must  not  imagine  that  an  honest  witness  will  at  all  hazard  stick 
to  the  trulh.  It  is  difficult  to  believe  how  far  the  imagination  of  e^no- 
tional,  though  highly  intellectual,  persons  will  carry  them.  Besides,  ni 
such  cases,  each  of  the  parties  clings  to  the  authority  of  the  other,  the 
Magistrate  to  that  of  the  witness,  who  he  thinks,  must  know  all  about  it ; 
the  witness  to  that  of  the  Magistrate,  who  is  deemed  to  l>e  well  versed  in 
the  law.  Thus  each,  just  as  he  desires,  finds  in  the  authority  of  the  other 
room  to  give  a  loose  rein  to  his  imagination,  and  both  are  highly  gratified. 

To  convince  oneself  of  this  fact,  one  has  only  to  note  how  easily 
emjtional  persons  can  be  made  to  relate  occurrences  which  they  have  never 
nean  or  heard,  and  that  without  any  recourse  to  suggestion.  In  si)ite  of 
their  earnest  desire  to  stick  to  the  exact  truth,  on  the  first  opportunity 
they  strike  off  to  the  right  or  left,  and  at  last  can  no  longer  distinguish 
between  what  they  have  really  seen  and  what  they  have  only  imagin?<l. 
With  such  persons  the  Investigating  Officer  cannot  be  too  careful  or  reserved, 
especially  if  he  himself  be  of  an  imaginative  turn. 

But  the  plan  to  be  adoi)ted  will  be  just  the  opjmsite  with  a  reserved, 
laconic  witness,  one  who  weighs  his  words  and,  simply  through  indiffer- 
ence, says  no  more  than  he  is  obliged  to  say.  We  do  not  for  a  moment 
suggest  that  the  witness  should  be  cross-examined  or  bullied  into  saying 
what  he  is  wanted  to.  He  must  be  piloted  very  differently  ;  we  must 
gently  lead  him  along  with  us,  show  him  the  dee])  interest  we  ourselves  are 
taking  in  the  matter,  and  the  time  we  have  devoted  to  it,  explain  to  him 
the  importance  of  his  own  s*^atemcnt<,  make  him  understand  how  important 
it  is  that  he  should  tell  everything  and  describe  everything  in  exact  con- 
formity with  truth.  Then  we  see  the  witness  brighten  up,  little  by  little* 
when  he  »»eg'ns  to  understand  the  Magistrate  and  his  business  :  when  he 
has  got  to  that  stage,  he  realizes  the  import^mce  of  careful  reflection,  of 
remembering,  and  communicating  everything  which  returns  slowly  to   his 
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memory.  Thus  the  investigating  Officer  may  ohtain,  hot  without  cJitticulty 
it  is  true,  the  most  valuable  testimony  from  the  most  indifferent  witness. 
We  must  always  begin  by  making  sure  of  the  natural  eharaeteristies  of  the 
witness  beforehand,  treating  him  in  accordance  therewith. 

But  it  is  not  enough  to  take  into  account  the  natund  disjiosition  and 
characteristics  of  the  witness ;  his  environment,  his  idiosyncrasies,  his 
opinions,  &c.,  are  of  just  as  great  imjwrtance.  Many  |)ersons  even  in  the 
gravest  emergencies  allow  themselves  to  be  influenced  more  or  less,  l>y 
their  religious,  political,  or  social  standing  by  considerations  of  family,  of 
profession,  perhaps  even  of  club  or  society,  and  that  without  the  slightest 
intention  of  departing  by  a  hair's  breadth  from  the  truth  :  there  are  many 
details  which  they  wish  neither  to  see  nor  to  hear,  or  they  see  and  hear 
them  otherwise  than  the  actual  happening,  so  that  a  witness  who  would 
naturally  be  for  the  prosecution,  becomes  one  for  the  defence,  and  vice 
rersiL 

More  than  once  it  has  happened  to  the  author,  in  consecjuence  of  a 
jitrange  answer  given  by  a  witness,  to  make  enquiries  as  to  his  i)ersonal 
status,  and  as  a  result  of  these  enquiries  to  value  his  statements  verv 
differently. 

Finally  the  age  and  the  sex  of  the  witness  are  of  importance.  Of 
course  we  cannot  fix  absolutely  the  age  at  which  witnesses  are  more  or  less 
worthy  of  credit,  we  must  in  a<ldition  and  even  to  a  greater  extent  take  into 
accoinit  all  the  other  elements  which  go  to  make  up  a  man,  his  natural 
qualities  and  intellectual  culture.  But  still  certain  broad  rules  may  be  laid 
down  as  to  age. 

In  one  sense  the  best  witnesses  are  children  of  7  to  10  years  of  age. 
Love  and  hatred,  ambition  and  hypocrisy,  considerations  of  religion  and 
rank,  of  social  position  and  fortune,  are  as  yet  unknown  to  them  ;  it  is 
impossible  that  pre-conceived  opinions  ,  nervous  irritation,  or  long  experi- 
ence, should  lead  them  to  form  erroneous  impressions;  the  mind  of  the 
child  is  but  a  mirror  that  reflects  accurately  and  clearly  what  is  found  be- 
fore it.  These  are  great  advantages,  accompanied  however  by  certain 
corresponding  drawbacks..  The  greatest  is  that  we  cannot  i>lace  ourselves 
in  the  point  of  view  of  the  child;  it  uses  indeed  the  same  words  as  we  do, 
but  these  words  convey  to  it  very  different  ideas.  Further,  the  child 
perceives  things  differently  from  grown  up  people.  The  conceptions  of 
magnitude — great  or  small,  of  pace — fast  or  slow,  of  beauty  and  ugliness, 
of  distance — near  or  far,  are  quite  different  in  the  child's  brain  from  in 
ours:  still  more  so  when  facts  are  in  quesiion.  Facts  to  us  perfectly  in- 
different, delight  or  terrify  the  child,  and  what  for  us  is  magnificent  or 
touching  does  not  affect  it  in  the  least.  We  are  ignorant  of  the  impres- 
sion produced  in  the  chiUrs  mind. 
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There  in  jet  another  Jifficnlty;  the  horizon  of  the  child  being  much 
narrower  than  ours  a  large  number  of  our  |>erceptions  are  outside  the 
frame  within  which  alone  the  child  can  perceive.  We  know,  within  cer- 
tain limits,  the  extent  of  tin.'*  frame  :  we  .should  not  for  ins^tance  question 
a  child  as  to  how  a  complicated  piece  of  roguery  was  committed  or  how 
adulterous  relations  have  developed  ;  we  know  it  is  ignorant  of  such  things. 
But  in  many  directions  we  do  not  know  the  exact  point  where  its  faculty 
of  observation  commences  or  stops.  At  times  we  cannot  explain  how  it 
does  not  understand  something  or  other,  while  at  other  times  we  are  asto- 
nished to  see  it  find  its  bearings  easily  among  matters  thought  to  be  well 
l>eyond  its  intelligence.  We  are  as  a  rule  too  distrustful  of  the  capacity 
of  a  child.  We  have  rarely  found  too  much  expected  of  it,  while  wc 
have  often  discovered  that  it  knew  and  noted  much  more  than  any  one 
imagined. 

The  same  experience  occurs  to  us  in  daily  life.  How  many  times  Jo 
not  people  speak  in  its  presence  of  things  a  child  is  not  supposed  to  under- 
stand, only  to  discover  later  on  that  it  has  not  only  understood  very  well, 
but  has  combined  the  information  with  other  things  heard  before  or  after. 
Again  it  must  not  be  forgotten  that  a  child  is  peculiarly  exposed  to  external 
influences,  whether  designed  or  accidental.  Any  one,  knowing  that  a  child 
is  to  appear  as  a  witness  in  a  court  of  justice,  if  he  is  interested  in  its 
statements  and  has  the  chance  of  influencing  it  himself,  will  almost  certain- 
ly exert  that  influence.  The  child,  as  yet  devoid  of  principles,  places 
great  faith  in  the  words  of  grown-up  people  ;  so  if  a  grown-up  person 
brings  influence  to  l)ear  on  it,  especially  some  time  after  the  occurrence, 
the  child  will  imagine  it  has  really  seen  what  it  has  been  led  to  believe. 
This  residt  is  obtained  with  certainty  if  the  man  proceeds  slowly  and  by 
degrees,  leading  the  child  to  the  desired  goal  by  repeated  simple  questions, 
as,  "  Is  it  not  so  ? ''     '*  It  was  not  so,  was  it  not  thus  ?  '' 

The  result  is  the  same,  when  the  influence  is  undesigned.  An 
imjiortant  event  happens ;  it  is  naturally  much  talked  of,  all  sorts  of 
hypotheses  are  started,  there  is  gossip  of  what  others  have  seen  or  might 
in  certain  circumstances  have  seen.  If  a  child,  which  has  itself  seen  some- 
thing of  the  occurrence,  hears  these  conversations,  they  become  deeply 
engraved  on  its  young  mind,  and  ultimately  it  l)clieves  it  has  itself  seen 
what  the  others  have  related. 

One  must  therefore  be  always  careful  in  questioning  children  ;  but 
their  statements,  if  judiciously  obtained,  generally  supply  material  of  great 
value. 

in  jwssing  from  the  child  to  the  succeeding  age,  it  becomes  necessary 
to  distinguish  sex  ;  for  just  as  sex  differentiates  in  external  appearance  the 
youth  from  the  girl,  so  are  they  differentiated  ih  their  methods  of  percep- 
tion. 
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An  intelligent  boy  is  undoubtedly  the  best  obj^erver  to  be  found.  The 
world  begins  to  take  him  by  storm  with  its  thousand  matters  of  interest ; 
what  the  school  and  his  daily  lite  furnish  cannot  satisfy  his  overflowing 
and  generous  heart.  He  lays  hold  of  everything  new,  striking,  strange, 
all  his  senses  are  on  the  stretch  to  assimilate  it  as  far  as  poj^sible.  No  one 
notices  a  change  in  the  house,  no  one  discovers  the  bird's  nest,  no  one 
observes  anything  out  of  the  way  in  the  fields  ;  but  nothing  of  that  sort 
escapes  the  boy,  everything  which  merges  above  the  monotonous  level  of 
daily  life  gives  him  a  good  opportunity  for  exercising  his  wits,  for  extend- 
ing his  knowledge,  and  attracting  the  attention  of  his  elders,  to  whom  he 
communicates  his  discoveries.  The  spirit  of  the  youth  not  having  as  yet 
been  led  astray  by  the  necessities  of  life,  its  storms  and  battles,  its  factions 
and  quarrels,  he  can  freely  abandon  himself  to  everything  which  appears 
out  of  the  way  ;  his  life  has  not  yet  been  disturbed  by  education  though 
he  often  observes  more  clearly  and  accurately  than  any  adult.  Besides, 
he  has  already  got  some  principles  ;  lying  is  distasteful  to  him,  because  he 
thinks  it  mean  ;  he  is  no  stranger  to  the  sentiment  of  self-respect,  and  he 
never  looses  an  opix>rtunity  of  being  right  in  what  he  affirms.  Thus  he  is 
as  a  rule,  but  little  influenced  by  the  suggestions  of  others,  and  he  des- 
cril)e8  objects  and  occurrences  as  he  has  really  seen  them.  We  say  again 
that  an  intelligent  boy  is  as  a  rule  the  best  witness  in  the  world. 

It  is  a  different  affair  with  a  young  girl  of  the  same  age.  Her 
natural  qualities  and  her  education  prevent  her  acquiring  the  necessary 
kuowledge  and  the  breadth  of  view  which  the  boy  soon  achieves,  and 
these  ate  the  conditions  absolutely  indispensable  for  accurate  observation. 
The  girl  remains  longer  in  the  narrow  family  circle,  at  her  mother's  apron 
strings,  while  the  boy  is  off  with  his  playmates,  picking  up  in  the  fields 
and  the  woods  all  sorts  of  knowledge  of  the  ordinary  aspect  of  common 
things ;  which  is  the  best  training  for  discovering,  distinguishing  and 
observing  anything  extraordinary  or  out  of  the  way  when  it  turns  up. 
With  his  father  and  his  playmates  the  boy  learns  to  know  the  great  sum 
of  practical  things  of  which  life  is  composed,  and  which  one  must  know 
before  being  able  to  talk  about  them.  The  girl  has  no  training  of  this 
sort ;  she  goes  out  less,  she  has  little  to  do  with  workmen,  artizans,  or 
tradesmen,  who  are  in  many  ways  the  school-masters  of  the  boy  anxious 
to  learn  :  she  sees  nothing  of  human  life,  and  when  anything  extraordinary 
happens  she  is  incapable,  one  might  almost  suggest,  of  seizing  it  with  her 
senses,  that  is  to  say,  of  observing  accurately.  If  besides  there  be  danger, 
noise,  fear,  all  which  attract  the  boy  and  serve  to  excite  his  curiosity,  she 
gets  out  of  the  way  in  alarm,  and  either  sees  nothing  or  sees  it  indistinctly 
from  a  distance. 

A  young  girl  may  even  in  certain  circumstances  be  a  dangero.:s 
witness,  when   she  is   interested  in  the  matter  or  is  herself  perchanco  th!. 
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centre.  In  such  a  case  strong  exaggerations  and  even  pure  inventions  are 
to  Ik?  feared.  Natural  gifts,  imagination,  dreaming,  exaltation  such  are 
the  natural  degrees  bv  which  the  girl,  too  young  yet  to  have  had  any 
interesting  experiences  of  her  own,  arrives  at  last  at  "  Byromism."  Now 
liyroniisni  is  a  sort  of  ennuie  or  weariness  of  life,  always  urging  one  to 
seek  for  c'hange  ;  and  what  happier  variety  could  there  be  than  a  criminal 
matter  in  which  the  little  lady  finds  herself  mixed  up.  It  is  interesting 
enough  in  itself  to  appear  in  the  witness  lx)x,  to  make  a  deposition  and  to 
intervene  in  the  destiny  of  another,  but  how  much  more  noteworthy  is  it 
when  an  imi>ortant  matter  is  in  (|uestion,  when  the  attention  of  everyone  is 
turned  u|>on  the  witness,  when  all  the  world  is  breathless  to  learn  what 
she  has  been  asked,  what  she  has  replied,  and  how  the  case  is  going  to 
turn.  Thus  an  insignificant  theft  is  easily  magnified  into  a  robbery  with 
violence  :  the  witness,  out  of  a  miserable  swindler,  manufactures  a  pale 
and  interesting  young  man  ;  a  coarse  word  becomes  a  blow  ;  an  insignifi- 
cant event  develops  into  a  romantic  abduction  ;  stupid  chaff  turns  up  as  a 
great  conspiracy.  In  short,  too  great  care  cannot  be  observed  in  inter- 
rogating a  young  girl,  to  whatever  class  of  society  she  belongs. 

But,  to  be  just,  we  must  recognise  on  the  otherliand  that  no  one 
notices  and  knows  certain  things  more  cleverly  than  a  young  girl.  If  her 
imagination  does  not  carry  her  away,  she  can  furnish  information  more 
valuable  than  any  grown-up  person.  Tlie  reason  is  the  same  as  we  have 
given  for  her  exaggerations  and  inventions.  Her  school,  her  life,  her 
daily  t^isks,  do  not  afford  sufficient  nourishment  for  her  imaginations  and 
Ikt  (h-eams  ;  the  sexual  instinct  begins  to  awaken  ;  she  searches  around 
her.  almost  unconsciously,  for  incidents  touching,  however  remotely,  this 
sphere.  No  one  discovers  more  rapidly  than  a  sprightly  young  girl  ap* 
proaching  maturity  the  little  carryings-on  and  intrigues  of  her  neighlwurs; 
x\\i\  delicacy  of  her  sensibility  enables  her  to  seize  the  least  shade  of  syni- 
l)athy  which  the  pair  she  is  observing  have  for  each  other  ;  and  lou;^ 
before  they  have  found  it  out  themselves,  she  knows  what  their  true 
feelings  are  for  each  other.  She  notes  accurately  the  birth  of  the  inti- 
macy ;  she  knows  when  they  sj)oke  for  the  first  time.  And  she  anticipates 
long  before  what  the  result  will  lx»,  reconciliation  or  rupture  ;  in  short  she 
knows  everything  earlier  and  better  than  any  one  else  in  her  circle. 

( Vmnected  with  this  is  the  trick  young  girls  have  of  spying  certain 
people.  An  interesting  beauty  or  a  young  man  acquaintance  have  no 
more  vigilant  watcher  of  all  their  goings  on  than  their  neighbour — a  little 
girl  of  twelve  to  fourteen.  No  one  knows  bettei-  tlian  she,  who  they  are, 
what  they  do,  what  company  they  keep,  when  Jhey  go  out,  and  how  they 
dress.  She  even  notes  the  moral  traits  of  those  coming  under  her  super- 
vision,— tl»('ir  joy,  their  grief,  their  disappointments,  their  hopes,  and  all 
th(Mr  experiences.     If  one   desires   information  on  such  subjects  the  best 
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witnesses  arc  school  girls — always  su[»iM>sing  that  thoy  aro  willino^   to   toll 
the  truth. 

From  youth  we  pass  to  adults  who  thotigh  in  the  flower  of  their  exist- 
ence are  far  from  furnishing  the  best  witnesses.  The  adult  is  in  general 
the  worst  of  all  observers.  Finding  himself  in  the  happiest  epoeli  of  his 
life,  full  of  hope  and  ideals,  interested  only  in  himself  and  his  desires, 
the  young  man  finds  nothing  important  but  himself.  (Iiild-hood  is  far 
awav  :  middle-aged  and  old  men  have  long  ago  ceased  to  exist  for  him  ; 
what  they  do  is  of  no  importance,  the  world  is  the  empire  of  youth,  what 
interests  it  is  alone  of  value  ;  nothing  else  is  worth  troubling  al)out. 

The  ideal  representative  of  this  age  is  the  young  lady  to  whom  the 
disippcarance  of  the  world  would  be  a  matter  of  no  moment  eompannl 
with  the  momentous  matter  of  a  ball  ;  or  the  society  woman  for  Avhoni  the 
club  or  society  is  the  most  serious  thing  under  the  sun.  All  this  of  eonrsc 
changes  with  time  ;  but  youth  with  its  plenitude  of  force,  is  the  personi- 
fication of  that  robust  Egoism  which  takes  possession  of  the  world  and  in 
all  its  diversions  sees  only  itself.  Any  one  who  lias  critic4illy  watched 
himself  and  watched  others,  knows  all  this  ;  whoever  has  had  the  opi)ortii- 
nitv  of  questioning  young  people  on  imi>ortant  facts  ha|)i>ening  in  their 
neighbourhood,  is  at  once  irritated  and  delighted  at  the  sublime  indiffer- 
ence exhibited. 

But  if  perchance  the  young  man  has  observed,  his  deposition  will  l)e 
true  and  trustworthy ;  he  has  preserved  his  good  principles,  not  yet 
scattered  by  the  storms  of  life. 

In  middle  age  man  employs  all  the  forces  witli  which  he  has  been 
endowed  by  nature  ;  his  good  and  bad  qualities  alike  have  reached  their 
fullest  development ;  and  what  the  middle-aged  man  and  woman  want 
to  perceive,  they  can  perceive  and  describe.  Their  career,  the  goal  of 
their  labours  is  fixed  ;  their  likes  and  their  dislikes  are  formed  and  that 
decisively  ;  the  middle-aged  man  thus  has  a  clearly  defined  position  in  all 
circumstances  ;  when  it  is  a  question  of  testimony  as  to  justice  or  injustice 
he  advances  with  a  firm  and  decided  step. 

True  this  is  the  case  only  with  the  man  of  sound  moral  principles. 
For  there  is  no  period  of  life  assailed  more  violently  l)y  his  passions. 
malevolence,  egoism,  self-seeking,  discord,  than  when  he  mounts  to  tli<' 
highest  plane  of  his  life,  when  he  is  the  most  active  but  also  the  most 
unreasonable.  These  passions  never  exert  their  influence  on  him  more 
strongly  than  at  this  age  ;  their  omnii>otence  makes  him  an  tmconscious 
liar  :  and  there  is  no  witness  more  difficult  to  tackle,  or  nu)ro  dangerous, 
than  the  man  In  full  possession  of  all  his  faculties.  l)oth  good  and  bad. 

If  you  ask  the  difference  between  the  word  of  a  man  and  that  of  a 
woman,\vo  can  only  reply  in  the  words  of  the  poet,  -  man  has  great  idoas, 
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woman  profound  sentiments  ;  for  the  man,  the  world  is  his  heart ;  for  the 
woman  her  heart  is  the  world."  This  explains  the  vast  difference  .between 
the  standpoints  of  observation  of  the  man  and  the  woman^  We  can  even 
say  beforehand  how  a  man  and  a  woman  will  assimilate  a  tact  which  they 
have  both  seen.  And  what  is  interesting  and  instructive,  and  at  the  same 
time  right  to  establish  with  certainty,  is  exactly  that  one  anticipates  what 
one  is  going  to  bear.  Wo  are  then  armed  against  anything  which  may 
lead  us  astray  or  befog  us,  and  moreover  we  can  go  straight  to  the  point, 
before  an  inaccurate  and  distorted  statement  has  been  definitely  recorded. 

The  old  man  comes  last :  he  is  either  sweet  and  conciliatory,  or  sour 
and  cynical,  according  to  his  luck  in  life.  His  senses  and  faculties  of 
observation  are  weakened,  but  experience  tells  him  by  a  sort  of  insight 
what  his  eyes  do  not  catch,  and  frequently  his  opinion  may  be  summed  up 
in  the  words.     ''  To  understand,  is  to  forgive." 

In  fact,  the  old  man  has  become  a  child  again,  accurate  perception  of 
external  objects  is  wanting  but  also  his  passions  are  dulled.  He  .sees 
simply  and  without  cunning,  the  difference  between  the  sexes  is  again 
accentuated,  the  old  man  and  the  old  woman  see  and  understand  things 
like  children,  and  the  suggestions  of  another  in  favour  of  this  or  that 
regain  their  power,  just  as  when  they  wore  young. — M.  L,  7'. 


A  MURDERER'S  RIGHT  TO  SUi^OESSION. 

There  has  recently  been  a  surprisingly  large  amount  of  litigation 
involving  the  right  of  a  murderer  to  profit  by  his  crime  to  the  extent  of 
succeeding  to  property  passing  by  the  death  of  his  victim.  During  the 
past  year  some  phases  of  the  question  have  been  passed  upon  by  the  courts 
of  last  resort  in  two  States,  Iowa  and  Tennessee,  and  similar  litigation  is 
pending  in  at  least  one  other  State.  The  question  has  arisen  in  a  variety 
of  eases,  the  most  frequent  being  cases  in  which  the  murderer  sought 
to  succeed  to  property  as  heir,  as  a  devisee  or  legatee,  or  as  the  beneficiary 
of  an  insurance  policy.  Incases  involving  the  right  of  a  murderer  to 
recover  upon  an  insurance  policy  made  for  his  benefit  upon  the  life  of  his 
victim,  the  courts  have  found  little  difficulty.  The  right  to  recover  has 
invariably  been  denied.  These  decisions  are  clearly  supportable  upon  the 
general  principle  that  when  the  event  insured  against  is  made  to  happen 
by  tlie  beneficiary's  own  act  he  cannot  recover  the  proceeds  of  the  poficy. 
And,  since  a  purely  contract  right  is  involved,  the  long  established 
doctrine  that  wlien  the  performance  of  a  contract  would  be  contrary  to 
(lublic  policy  it  is  not  enforceable  by  action,  may  well  be  applied. 

But  in  cases  in  which  the  murderer  seeks  to  recover  as  heir,  or  .as 
devisee  or  legatee,  of  his  victim  a  more  difficult  que.stion  is  presented. 
Then  is  really  presented  tlie  question  of  the  jmwer  of    the    courts    to    rea<l 
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into  the  gtatutes  of  intestate  succession  or  of  wills  an  exception  which  has 
not  been  inserted  therein  by  the  legislatures.  In  an  early  New  York  case, 
that  of  Kiggs  r.  Palmer,  115  N.  Y.  506,  it  was  held  by  a  majority  of  the 
court,  two  of  the  justices  dissenting,  that  a  legatee  who  had  murdered  his 
ancestor  in  order  to  prevent  the  revocation  of  the  will  forfeited  his  rights 
as  beneficiary  thereunder.  It  was  said  that  it  could  never  have  been  the 
legislative  intent,  in  providing  for  the  devolution  of  property  by  descent 
or  devise,  that  an  heir  or  devisee  who  committed  murder  in  order  to  obtain 
his  victim's  property  should  be  permitted  to  enjoy  the  fruits  of  his  crime. 
But  the  questionable  doctrine  of  this  case  has  been  generally  regarded  as 
untenable.  A  similar  result  has  been  reached  in  Canada,  but  in  Nebraska, 
North  Carolina,  Pennsylvania  and  Ohio  the  right  of  a  murderer  to  succeed 
to  the  property  of  his  victim  as  heir  or  devisee,  in  the  absence  of  coun- 
tervailing statutes,  is  recognized.  And  the  late  Iowa  case  of  In  re  Kuhn's 
estate,  decided  in  October  190i,  is  distinctly  in  line  with  this  view.  Even 
in  New  Y'ork  the  C-ourt  of  Api>eals  has  receded  from  the  position  which, 
from  the  language  used,  it  may  be  regarded  as  having  taken  in  the  case 
cited  above.  In  Ellerson  r.  Westcott,  148  N.  Y.  149,  the  court  reached 
the  conclusion  that,  while  the  murderer  takes  the  legal  title  which  is 
unimpeachable  in  a  court  of  law,  a  court  of  equity  will  deprive  him  of  the 
use  of  the  property  by  enjoining  the  enforcement  of  the  legal  right;  in 
other  words,  tliat,  having  acquired  property  by  his  wrongful  and  criminal 
act,  equity  will  compel  him  to  hold  it  as  a  trustee  e.v  malefivio  for  the  re- 
presentatives of  his  victim.  This  doctrine,  while  excellent  in  the  result 
achieved,  seems  to  be  an  unwarrantable  extension  of  the  remedy  by  injunc- 
tion. Ite  effect  is  to  read  into  the  statute  law,  an  exception  not  put  there 
by  the  legislature,  which  is  no  more  within  the  province  of  a  court  of 
equity  than  a  court  of  law.  An  injunction  is  merely  an  equitable  remedy, 
and  should  not  be  made  a  vehicle  for  either  giving  or  taking  away  a  sub- 
stantive right,  the  existence  or  non-existence  of  which  is  determined  by 
the  statute  law. 

The  matter  of  preventing  a  murderer  from  succeeding  to  the  property 
of  his  Aiotifii  under  the  statutes  of  intestate  succession,  by  will  or  other- 
wise, is  clearly  one  which  might  profitably  engage  the  attention  of  the 
legislatures.  Even  the  ec[uitable  doctrine  of  the  New  York  courts  were 
it  tenable,  is  insufficient,  for  suppose  the  cusc  of  the  murderer  being  tho 
:^le  heir  and  distributee  of  his  victim.  In  that  coj^e  for  whom  will  the 
murderer  lie  charged  as  trustee  e,c  malejiciof  Statutes  somewhat  simihir  to 
those  which  have  been  adopted  in  (California,  Iowa,  Mississippi,  and 
perhaps  other  States,  making  it  impossible  for  one  person  to  acquire  pro- 
F®»iy-  le^lLy  by  compassing  the  death  of  another,  should  be  enacted.  Care 
should  be  e3fcereise<l  to  make  the  statutes  more  comprehensive  than  some 
of  those  already  enacted.     Tlieso  statutes  cannot  l)e  too  explicit,  for  it  has 
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vocontly  l)Oon  doeided  that  thoy  are  penal  and  must  l>e  eonstrued  strictly. 
Tt  was  so  held  in  the  above  cited  Iowa  ease,  in  which  the  court  <lo- 
eided  that  notwithstanding  a  statute  j)rovidin<if  tliat  ''  no  person  who 
feloniously  t^ikes  or  causes  or  procures  another  so  to  take  the  lite  of 
another  shall  inherit  from  such  person,  or  take  by  demise  or  legacy 
from  him,  any  portion  of  his  estate,"  a  widow  who  had  murdered  her 
husband  could  not  be  deprived  of  her  distributive  share  of  his  estate,  it 
being  well  settled  in  Iowa  that  the  widow's  distributive  shares  ''  goes  to 
her  as  a  matter  of  contract  and  of  right,  and  not  by  inheritance."  Tlic 
Iowa  statute  has  been  amended  so  as  to  bring  the  surviving  spouse  within 
its  terms.  Statutes  of  this  kind  having  l)een  enacted,  the  tjuestion 
might  arise  as  to  wdiether  they  do  not  violate  the  constitutional  provision 
that  ^'no  conviction  shall  work  corruption  of  bloo<l  or  forfeiture  of  estate.'' 
This  may  or  may  not  be  a  serious  question,  but,  however  that  may  l>e, 
eliminating  all  questions  except  only  that  of  the  constitutionality  of  the 
statutes  would  be  a  distinct  step  in  advance. — L,  S, 
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THE  DOCTRTXE  OF  PREVIOUS  JEOPARDY. 

The  doctrine  of  previous  jeopardy  is  sacred  with  the  English  speakino; 
people.     It  is  imbedded  in  the  l)ed  rock  of  our  law.     It  stands  as   a   safe- 
guard against   oppression   and   wrong.     It   is  the  besicon-light  of  modern 
eivilization  and  clarifies  the  gloom  of  the  dark  ages.     Without  this   princi- 
ple  despotism  thrives  ;  within    its  effulgent  light  it  shrivels  as  overtcnder 
plants  in  the  noon-day's  sun.     Without  it,  criminals  might  be  made  to  jmy 
the  penalty  of  their  crhnes  as  often  as  it  might  please  the  whim  or  caprice 
of  his  government  to  try  him.     Without  it,   there   could   be   no  security 
from  injustice  and  wrong.     Without  it,  our  liberties  would  not,  and  could 
not,  be  guaranteed  to  us.     But  with  it,  when  one  has  once  paid  the  penalty 
for  wrong-doing,  and  this  is  as  near  as  it  is   possible   to   right   the   wrong 
when  once   done,  he  is  a  free  man  in  every  sense  of  the  word  and  is  cap- 
able of  feeling  and  acting  it.     Then  it  is  that  he  can  look  the  world  in   the 
face  and   say  :    "  you   cannot  touch  me  ;  I  have  expiated  my  crime  ;  I  am 
now  a  free  man,  entitled  to  all  the  rights   under   the   government   that   is 
accorded   to   every   other  citizen."     Being   once  in  jeopanly,  one  cannot 
again  be  tried  for  the  same  offence,  whether  the  prosecution    was   success- 
fal  or  unsuccessful   in   establishing   his  guilt.     This  is  guaranteed  to  th<^ 
citizens  of  the  United  States  by  our  national  and  state    constitutions.     But 
what   is  jeopardy  ?     Jeopardy   is   the  peril  in  which  the  defendant  is  put 
when  he  is  regularly  charged  with  crime  before  a  tribunal  properly  organiz- 
ed and  competent  to  try  him.     He  must  under  such  circumstances  submit 
the  sufficiency    of   his  defence  to  the  decision  of  a  jury  of  his  peers.     He 
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is  in  thoir  hands  exposed  to  the  danger  of  conviction   with  all   its  conse- 
fjuences  ;  or,   in   the   language   of   the  bill  of  rights,  he  is  "  in  jeopardy." 
From  this  jeopardy  he  is  to  be  relieved,  if  relieved  at  all,   by   the   verdict 
of   the   jnry.     Unless  some  overruling  necessity  arises,  after  the  jeopardy 
begins,  the  trial  must  proceed  until  it  ends  in  a  conviction  or  an  acquittal  (1). 
In  a  capital  case,  therefore,  the  court  has  no  power  to   discharge   a  jury 
without  the  consent  of  the  defendant,  unless  an  absolute  necessity  requires 
it  (2).     The  mere  inability  of  the  jury  to  agree  within  a  few  hours  or  days 
is  not  such  a  necessity  (3)  ;  nor  is  the  fact  that  the  regular  term  is  approach- 
ing an  end,  for  the  courts  have  power  to  continue  the  term  until   the   case 
can   be   properly   ended.     The  serious  illness  or  insanity  of  the  defendant, 
and  the  illness,  insanity  or  death  of  the  judge  or  a  juror   engaged   in   the 
trial,   have   been   held   to  create  a  necessity  for  the  withdrawal  of  a  juror 
and  a  postponement  of  the  trial ;  and  other  instances  of  the   same   nature 
might  arise   which    would  justify   a   like   action.     In  Commonwealth  of 
Pennsylvania  v.  Fitzpatrick,  the  jury  had  been  dismissed  in   disregard  of 
the   protests   of   the   defendants,   and  when  they  were  again  put  on  trial, 
they  had  a  right  under  the  constitution  to  say  :  "  We  have  been  once  put 
in  jeopardy  for  this  crime,  and  we  cannot    be   compelled   to   undergo   the 
same   peril   a   second  time  for  the  same  offence."     This  was  the  effect  of 
their  special  plea  and  it  was  unanswerable  (4).     In  State  v.  McKee  (5),   it 
was  held  that,  after  a  jury  has  been  charged  with  the  trial   of   a   prisoner 
upon  an  indictment  for  a  capital  offence,  it  cannot  be  discharged,  and  the 
prisoner  remanded  for  a  second  trial,  except  for  the  following  causes  :  (1) 
the  consent  of  the  prisoner  ;  (2)  the  illness  of  one  of  the  jury,  the  prisoner, 
or  the  court ;  (3)  the  absence  of  one  of  the   jurors  ;  and  (4)  the   impossi- 
bility  of  their  agreeing  upon  a  verdict.     The  plea  of  former  jeopardy  will 
protect  a  defendant  from  a  second  trial   only   upon   such   charges   as    he 
might  have  been  convicted  upon  under  the  first  indictment  (6).     It  is  not 
sufficient   to   show   that   the   jeopardy   had  once  attached,  but  it  must  be 
shown  that  it  had  not  been  discharged  by  operation  of  law  or   waived  (7). 
Hence   where   the   court   of   its   own   motion  without  the  consent  of  the 
prisoner  being  asked  or  given,  discharged  the  jury  impaneled   and   sworn 
in   a   capital   case,   before  any  evidence  had  been  given,  a  plea  of  former 
jeopardy  is  good,  and  the  accused  cannot  be  brought  to  trial  again  for   the 
same  offence  (8).     If  a  party  is  once  put  upon  trial  before  a  competent  court 

1  Comraomvealth  r.  Fitzpatrick,  1  L.  R.  A.  451. 

2  Commonwealth  r.  Cook.  C  Sei'g.  &  R.  577. 

3  Commonwealth  r.  Clue,  3  Rawle.  498. 

4  Pieffer  r.  Commonwealth,  15  Pa.  468  :  McFa<klen  r.  Commonwealth,  23  Pa.  12  ; 
Wright  r.  State,  5  Ind.  290  :  Daggett  r.  Bonuvitz,  107  Ind.  276  ;  Doles  r.  State,  97  Intl.  6r>5  ; 
Maden  r.  Emmons,  83  Ind.  331. 

5  21  Am.  Dec.  499. 

6  HiUinds  r.  Commonwealth,  114  Pa.  372. 

7  Hensley  r.  State,  107  Ind.  587. 

8  Hilands  r.  Commonwealth,  1 1 1  Pa.  1 . 
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and  jury  upon  a  valid  indictment,  the  jeopardy  attaches,  to  which  he  can- 
not be  again  subjected,  unless  the  jury  be  discliarged  from  rendering  a 
verdict  by  legal  necessity,  or  by  his  consent ;  or  in  case  a  verdict  is 
rendered,  if  it  be  set  aside  at  his  instance  (9).  Where  accused  has  entered 
a  plea  of  guilty,  and  nothing  remains  but  to  pass  judgment,  he  ha.s  been 
in  jeopardy  (10)  ;  and  where  a  jury  is  impaneled  and  sworn,  in  a  court  of 
competent  jurisdiction,  to  try  a  prisoner  under  an  indictment,  sufficient  in 
form  and  substance  to  sustain  a  conviction,  he  is  in  jeopardy  (11).  Legal 
jeopardy  does  not  arise  if  the  court  has  no  jurisdiction  of  the  oflEence  (12). 
Nor  if  it  appears  that  the  first  indictment  was  clearly  insufficient  and 
invalid  (13).  Nor  is  such  a  party  put  in  legal  jeopardy,  if  the  term  of  court, 
as  fixed  by  law,  comes  to  an  end  before  the  trial  is  finished  (11).  Where 
the. trial  has  commenced,  and  the  evidence  was  clearly  in,  when  a  juror 
was  taken  sick  and  the  panel  discharged,  it  was  held  that  the  prisoner  had 
not  been  in  jeopardy  (15).  Where  on  the  trial  of  a  criminal  case,  the  state 
introduced  evidence  and  rested,  and  the  defendant  introduced  his  evidence, 
and  the  district  attorney  then  moved  for  leave  to  introduce  a  witness  who 
had  not  been  before  the  grand  jury,  and  of  whose  examination  notice  had 
not  been  given,  and  the  motion  was  sustained  ;  and  the  defendant  then 
elected  to  have  the  case  continued,  which  was  done  accordingly,  he  couhl 
not  object  to  another  trial,  on  the  ground  that,  by  the  proceedings  above 
referred  to,  he  had  already  been  put  in  jeopardy  (16).  The  discharge  of  a 
jary  from  giving  a  verdict  in  a  capital  case,  without  the  consent  of  the 
prisoner,  the  jury  being  unable  to  agree,  is  not  a  bar  to  a  subsequent  trial 
for  the  samo  oflEence  (17)  ;  nor  if  the  jury  is  discharged  after  considering  the 
cau9e  for  such  a  length  of  time  as  to  leave  no  reasonable  expectation  that 
they  will  be  able  to  agree  upon  a  verdict  (18)  ;  nor  if,  by  any  overruling 
necessity,  the  jury  are  discharged  without  a  verdict  (19)  ;  nor  if  the  ver- 
dict is  set  aside  on  motion  of  the  accused,  or  on  writ  of  error,  based  on  his 
behalf  (20)  ;  nor  in  case  the  judgment  is  arrested  on  his  motion  (21).  If  a 
juror  fraudulently  procures  himself  to  be  put  on  the  jury  t4>  acquit  the 
prisoner  of  murder,  the  judge  may  direct  the  withdrawal  of  a  juror,  even 
9  People  r.  Horn,  70  Cal.  17  ;  People  r.  Webb,  3S  Cat  467. 

10  Boswell  r.  State,  111  Ind.  47. 

1 1  State  r.  Ward,  48  Ark.  36. 

12  Commonwealth  r.  Ooddanl,  13  Misa.  455  ;  People  r.  Tvler.   7   Mich.  161  :  Montrons  r. 
State,  61  MigR.  429. 

13  Commonwealth  r.  Bakeman,  105  Mass.  53  ;  Gerard   r.  People,  4   III.  362  :  People  r. 
Cook.  10  Mich.  164. 

14  State  r.  Brooks,  3  Hump,  70  ;  Mahala  r.  Stat?,  10  Yerg.  532  ;  Wright  r.  State,  5  Ind.  290. 

15  State  r.  Eraorj,  59  Vt.  84. 

16  State  V.  Falconer,  70  Iowa,  416. 

17  United  States  r.  Perez,  22  \\  S.  9. 

18  Dobbins  r.  State,  14  Ohio  St.  493. 

19  United  States  r.  Perez,  22  U.  S.  9  ;  People  r.  (Joodwin,  18  Johns.  187. 

20  State  r.  Redman,  17  Iowa,  329. 

21  Pe«»ple  r.  CVborns.  13  John-*.  351  :  Coleman  r.  Tenne3*»ee,  97  U.  S.  509,  521, 
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if  the  prisoner  was   innocent  of  the  f  rand ;   and  this    constitutes    no 
jeopardy  (22).    And  there  was  no  jeopardy  where,  in  a  murder  case,  the 
jury  having  been  out  ten  days,  the  judge  withdrew  a  juror,  and  ordered  a 
mistrial  (23).     Under  the  statute,  conviction  or  acquittal  by  a  judgment  or 
verdict  will  bar  another  prosecution  for  the  same  offence,  notwithstanding 
a  defect  in  form  or  substance  of  the  indictment ;  but   by  any   proceeding 
short  of  conviction  or  acquittal,  the  defendant  is   not   in   jeopardy   if  the 
indictment  is  so  defective  that  a  conviction  under  it  would  be  reversed  for 
error  (24).     A  trial  of  the  defendant  upon  a  transcript  without  a  seal  would 
be  no  jeopardy,  and  no  defence  against  a  trial  upon  the  same  record  after 
it  is  perfected  by  the  seal  (25).     The  record  disclosing  that  the  jury  on  the 
former  trial  were  not  discharged  until  they  had  been  considering  a  verdict 
for  two  days,  and  that  they  were  discharged  because  they  had  been  kept 
together  until  it  became  altogether  improbable  that  they  could  agree,  the 
defendant's  plea  of  former  jeopardy  was  properly  overruled  and  stricken 
out  (26).    If  a  juror  so  acts  that  no  verdict  can  be  rendered,  this  does  not, 
like  a  wrongful  discharge  of  the  jury  by  the  judge,  entitle  the  defendant 
to  go  free,  or  protect  him  from  a  second  jeopardy  (27).     A  prisoner  will  not 
be  deemed  to  have  consented  to  the  withdrawal  of  a  case   from  the  jury, 
merely  because  he  kept  silent.    As  was  said  by  Mclver,  C.  J.,  in  State  v. 
Richardson  (28)  :     "  It  is  true  that  it  is  stated  in  the  '  case '  that  when  the 
solicitor   moved   to   withdraw   the   case   from   the  jury,  no  objection  was 
made  by  the  prisoner  ;  but  it  also  appears  in  the  '  case  *  that  the   prisoner 
was   not  at  that  time  represented  by  counsel,  and  it  would  be  a  harsh  rule 
to  hold  that  defendant  consented  to  a   withdrawal   of   the   case   from  the 
jury,   simply   because   he   interposed  no  objection,  which,  possibly,  he  did 
not  know  he  had  a  right   to   do.     Besides,   consent   is   active,   while   not 
objecting  is  merely  passive.     The  oM  adage  '  silence  gives  consent '  is  not 
true  in  law  ;  for  there  it  only  applies  where  there  is  some  duty  or  obliga- 
tion to  speak  "  (29).     A  change  in  a  constitutional  provision  as  to   former 
jeopardy,   more   faAourable  to  the  prisoner,  applies  to  a  trial  subsequently 
begun,  although  the  offence  was  committed  prior  to  the  change,  where  the 
constitution  expressly  provides  that  all  laws  inconsistent  with  the  new  con- 
stitution  shall   cease   upon   its   adoption  (30).     In   the  case  of  Weaver  v. 
State  (31),  it  was  held  that  until  a  defendant  entered  his  plea  of  not  guilty, 

22  State  r.  Washington,  89  N.  Car.  525. 

23  State  r.  Washington,  90  N.  Car.  664  ;  State  r.  Carland,  90  N.  Car.  668. 

24  SUte  V.  Ward,  48  Ark.  36. 

25  Ball  r.  State,  48  Ark.  94. 

26  Smith  r.  State,  22  Tex.  App.  196. 

27  Henning  r.  State,  106  Ind.  386. 

28  47  S.  Car.  166. 

29  State  r.  Edwartls,  13  8.  Car.  30  :  State  r.  Serin,  32  S.  Car.  401. 
.30  State  r.  Richardson,  47  S.  Car.  166. 

31  83  Ind.  289. 
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or,  upon  his  refusal  to  plead,  it  had  been  entered  for  him,  he  could  not  be 
regarded  as  in  jeopardy.  The  court  said,  quoting  from  Bishop's  Criminal 
Law  :  "  Not  only  must  the  tribunal  bo  made  complete  by  the  impaneling 
of  the  jury,  as  already  explained,  in  order  to  produce  the  legal  jeopardy  o£ 
which  we  are  treating,  but  all  other  preliminary  things  of  record  necessary 
to  sustain  the  verdict  of  guilty,  if  rendered,  must  be  done."  It  is  true  that 
defendants,  even  in  cases  of  felony,  may  waive  formal  arraignment,  and  it 
is  perhaps  true  that  an  accused  person,  submitting  to  a  trial  without  an 
arraignment  will  be  deemed  to  have  waived  it ;  but  the  calling  upon  the 
d«*fendant  to  plead,  and  his  plea  made  by  himself  or  entered  for  him,  would 
seem  to  be  a  necessity.  "  The  right  of  arraignment  on  a  criminal  trial, 
may  in  some  cases  be  waived,  but  a  plea  is  always  essential.  The  court 
cannot  supply  an  issue  after  verdict,  where  there  has  been  no  plea,  not- 
withstanding that  the  defendant  consented  to  go  to  trial  (32).  In  Ncwson 
V.  State  (33),  it  was  ruled  that  "a  case  is  submitted  when  the  prisoner  has 
been  arraigned— the  plea  of  not  guilty  filed— and  the  jury  impaneled   and 

Tswom.'*  In  Douglass  v.  State  (34),  it  was  ruled  that  "an  arraignment  may, 
in  minor   offences,   be  waived  by  the  defendant,  but  a  plea  is  necessary  to 

[form  an  issue.  An  issue  in  a  criminal  case  cannot  be  supplied  so  as  to 
correspond  with  the  verdict,  where  there  has  been  no  issue  joined  ;  and  a 
verdict  in  a  criminal  case,  where  there  has  been  neither  arraignment  nor 
plea,  is  a  nullity  and  no  judgment  can  bo  rendered  thereon."  This  state- 
ment of  the  law  was  reaffirmed  in  Davis  v.  State  (35).  A  municipal  court 
is  not  deprived  of  jurisdiction  to  try  an  offence  against  a  municipal  ordi- 
nance, by  the  fact  that  a  prosecution  is  pending  in  a  state  court  against 
the  same  offender,  for  the  same  act  as  an  offence  against  the  general  crimi- 
nal law  of  the  state  (3C).  Some  courts  have  held  however  that  a  city  court 
has  no  right  to  punish  an  offence  against  a  city  ordinance,  which  at  the 
same  time  is  punishable  by  the  state  courts.  This  view  however  does  not 
seem  to  be  well  taken.  On  the  dismissal  of  an  indictment  on  the  motion 
of  the  country  attorney,  a  second  indictment  may  be  found  by  the  same 
grand  jurj'  for  the  same  offence,  on  the  evidence  already  received,  on  which 
the  former  indictment  was  found,  and  it  is  not  necessary  that  any  new  or 
additional  evidence  be  received.  The  nolle  prosequi  of  the  prosecutor  is 
not  the  same  as  the  throwing  out  the  indictment  by  the  Judge  (37). 

Withdrawing  a  criminal  prosecution  from  a  jurj'  which  has  been 
charged  with  the  trial  of  a  prisoner,  and  dismissing  the  jury  merely 
because  a  witness  was  absent,  are  an  acquittal  and  the   prisoner  cannot 

32  Wharton  Crimiual  PI.,  8th  Ed.,  Sec.  409. 

33  2  Ga.  60. 

34  3  Wis.  820. 
85  38  Wis.  487. 

36  City  Council  of  Andei-son  r.  John  O'Douuell,  1  L.  R.  A.  632. 

37  Btate  of  Minn.  r.  Pctcr»on,  28  L.  R.  A.  824, 1  Bishop  Crim.  Proc.,  sec.  870. 
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again   be  placed  on  trial,  under  a  constitutional  provision  that  no  person 
shall  for  the  same  oflEence  be  subject  to  be  twice  put  in  jeopardy  o£  his 
life  or  liberty  (38).  A  suit  for  an  injunction  against  the  violation  of  a  statute, 
and  punishment  for  contempt  of  such  injunction,  in   addition   to   a   crimi- 
nal prosecution  for  the  illegal  act,  do  not  violate  the  constitutional  provision 
against   putting  a   person  twice  in  jeopardy  for  the  same  offence  (39).    A 
person  is  not  twice  put  in  jeopardy  because  he  is  subjected  to  an  action  for 
a  penalty,  as  well  as  to  a  criminal  prosecution  for  the  same  offence  (40).  An 
acquittal  on  a  charge  of  a  criminal  offence  is  a  bar  to  a  prosecution  of  the 
accused  for   perjury  in  swearing  that  he  did  not  commit  the  offence  (41)- 
In  the  case  of  the  United  States  v.  McKee  (42),  the   defendant  had   been 
convicted   and  punished  under  a  section  of  the  revised  statutes  for  conspir- 
ing with  certain  distillers   to  defraud  the   United   States   by  unlawfully 
removing   distilled  spirits  without  the  payment  of  the  taxes  thereon.     He 
was  afterwards  sued  in  a  civil  action,  by  the  United  States,  under  another 
section,  to  recover  a  penalty  of  double  the  amount  of  the  taxes  lost  by  the 
conspiracy   and   fraud.     The   court   held  that  the  two  alleged  transactions 
were  but  one,  and  that  the  suit  for  the  penalty  was  barred   by   the   judg- 
ment  in   the   criminal  case.     The  decision  was  put  on  the  ground  that  the 
defendant  could  not  be  twice  punished  for  the  same  crime,   and   that    the 
former   conviction   and   judgment   were   a  bar  to  the  suit  for  the  penalty. 
.Judge  Van  Fleet,  in  hijj  Treatise  on   the   Law   of   Former  Adjudications, 
p.   1242,   sec.  ij2S,  says  :     "If  there  is  a  contest  between  the  state  and  the 
.  defendant  in  a  criminal  case  over  an  issue,  I  know  of  no  reason  why  it   is 
not  res  adjiuUcata  in  another  criminal  case." 

An  ac({uittal  on  the  charge  of  criminal  libel  in  the  use  of  certain 
words  contained  in  a  published  article,  bars  a  subsequent  prosecution  for 
libel  in  the  use  of  other  words  contained  in  the  same  article,  published  at 
the  same  time  and  in  the  same  newspaper  (43). 

When  one  has  committed  a  criminal  act,  the  prosecutor  may  carve  out 
of  it  as  large  an  offence  as  he  may  be  able,  but  he  cannot  split  and  divide 
it  up  into  parts  without  violating  the  rule  of  law  '*  that  a  man  shall  not  be 
twice  vexed  for  one  and  the  same  cause."  As  to  habitual  criminals  it  niav 
be  said  that  the  constitutional  provision  against  putting  a  person  twice  in 
jeopardy  for  the  same  offence  is  not  violated  by  imposing  gre^iter  penalties 
upon  persons  convicted  of  a  crime,  if  they  had  been  previously  convicted  (44). 
38  ?<tat€  of  South  Caroliua  r,  Richartlson,  47  S.  Car.  160. 

.      ay  State  f.  Roby,  142  lud.  KJH  ;  Beedle  r.  Schoonover,  13o  lud.  526  :  Scoby  r.  Stevens  103 
Ilia.  5o.  ^  i 

40  State  r.  Schoonover,  21  L.  K.  A.  767  ;  Statj  r.  Stevens,  103  Ind.  55. 

41  Coopor  r.  Commonwealth  of  Kentucky.  45  L.  R.  A  216. 

42  Deli.  128. 

43  State  of  California  r.  Stevens,  4  L.  R.  A.  ^i:,. 

Ww^64f  "^^^^  "^^  Missouri  150  U.  S.  673  :  Kelley  r.  1  oople,   115  lU.   583  :  lugalls  r.  State,   48 
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It  was  said  in  Ingalls  v.  State  (45),  '*  the  increased  severity  of  punishment 
for  a  second  or  subsequent  ofiEence  is  not  a  punishment  of  the  person  for  the 
first  offence  a  second  time,  but  a  severer  punishment  for  second  offence, 
because  the  commission  of  the  second  offence  is  evidence  of  the  incorrigible 
and  dangerous  character  of  the  accused,  which  calls  for  and  demands  a 
severer  punishment  than  should  be  inflicted  upon  the  person  guilty  of  the 
first  crime."  So  much  for  the  subject  of  these  remarks,  which  is  one  of 
the  many  safeguards  against  oppression  and  wrong,  thrown  around  the 
accused  by  our  national  and  state  constitutions. — C,  L.  J. 

0.  W.  Payne. 
Indianapolis,  Ind. 
45  Snpra,  u 


THE  PUEVALENC1E  OF  PEUJUKY. 

"  While  thou.samls.  carcle«s  of  the  <lauiiiinf(  s»in, 
Ki!»8  the  Hook's  outside,  who  ne'er  lookM  within." 

—  Ciucper, 

In  a  recent  address  to  a  grand  jury  in  Ontario,  Mr.  Justice  Mabee 
said  :  "  There  is  undoubtedly  a  groat  deal  of  perjury  in  our  Courts  of 
law.  I  mean  wilfully  false  statements.  If  there  is  any  way  of  preventing 
the  evil  there  will  l>e  a  much  better  administration  of  justice  than  now." 

The  prevalence  of  perjury  in  civil  and  criminal  c^ses  has  also  been  the 
subject  of  comment  by  judges  and  thrown  prosecutors  in  other  Provinces 
of  Canada.  In  the  United  States  perjury  seems  to  be  alarmingly  on  the 
increase.  Not  long  ago  the  President  of  a  Bar  Association  in  that  country, 
after  declaring  that  perjury  was  increasing,  quoted  communications  from 
judges  in  various  States  of  the.  Union  in  support  of  his  statement.. ..  Ho 
also  said  :  "  In  short,  with  reference  to  the  prevalence  of  perjury,  the  time 
has  come  when,  in  the  words  of  another,  justice  intfst  wear  a  veil,  not  that 
she  may  be  impartial,  but  that  she  may  hide  her  face  for  shame.  Some 
tell  us  that  the  crime  is  committed  mostly  in  the  police  and  i)etty  ( 'ourts, 
where  as  a  rule  the  witnesses  belong  to  the  vicious  classes.  But  the  fact 
remains  that  it  is  committed  in  other  Courts  and  by  men  professing  high 
station  in  society,  church  and  state." 

While  such  strong  language  could  not  fairly  be  applied  to  conditions 
in  Canada,  it  is  nevertheless  apparent  that  even  here  some  better  provision 
is  required  to  suppress  the  evil,  by  facilitating  the  punishment  of  persons 
guilty  of  perjury.  Our  Code  has  improved  the  law  on  this  subject  by 
abolishing  some  technicalities,  which  previously  caused  confusion  and 
doubt,  and  sometimes  afforded  loopholes  by  which  perjurers  when  pro- 
secuted could  escape  punishment,  but,  while  our  law  defining  this  offence 
is  satisfactory,  there  is  a  manifest  weakness  in  connection  with  the  machine- 
ry relied  upon  to  enforce  this  law  effectively.     The  best  preventive  of  this 


Digitized  by 


Google 


152  The  CnniiNAL  Law  Journal.  [Vol.  Ill 

offeuco  against  public  justice  is  the  certainty  of  prompt  punishment  if  the 
crime  be  committed.  But  at  the  present  time  the  crime  is  often  committed 
])ecau8e  it  is  felt  that  there  is  not  much  danger  of  a  prosecution.  When- 
ever other  crimes  are  committed  there  is  usually  some  one  injured  in  per- 
son or  property  who  is  l)ent  on  prosecuting  the  criminal,  but  where  jwr- 
juiy  is  committed  in  a  Court  of  law,  there  is  generally  no  inclination  on 
the  part  of  the  individual  wronged,  to  institute  legal  proceedings  oven 
where  the  perjurer  has  caused  miscarriage  of  justice.  In  the  many  cases 
where  the  false  oath  is  not  credited  and  no  prejudice  is  caused  to  the  oppo- 
site party,  that  individual  has  no  disposition  to  go  to  the  trouble  of  prose- 
cuting the  oflfender,  as  the  offence  is  a  difficult  one  to  prove.  While 
legally  it  is  immaterial  whether  the  false  oath  was  credited  or  not,  or 
whether  the  party  against  whom  it  is  given  was  prejudiced  thereby,  as 
the  prosecution  is  grounded  not  on  damage  to  the  party  but  on  the  abuse 
of  public  justice,  yet,  practically,  if  the  perjurer  has  not  been  successful 
in  his  attempt  to  thwart  the  ends  of  justice  he  is  likely  to  leave  the  Court 
house  unmolested  and  perha[)s  may  repeat  his  offence  with  impunity,  and 
more  successfully  on  some  subsecjuent  occasion.  A  person  contemplating 
the  commission  of  .another  crime,  as,  for  instance,  theft,  knows  that  the 
owner  of  the  goods  will  j)romptly  start  a  prosecution  when  it  is  discovered 
that  the  goods  are  stolen,  and  the  fear  of  such  j)rosecution  and  punish- 
ment often  acts  as  a  deterring  force  and  prevents  theft.  But  a  person 
conunitting  perjury  generally  feels  before-hand  that  he  can  safely  take 
the  risk,  without  fear  of  temporal  punishment.  The  purpose  of  the  oath 
is  not  primarily  for  those  who  under  any  circumstances  would  tell  the 
truth,  but  for  those  of  dull  conscience,  and  others  who  might  have  a 
motive  to  testify  falsely, — the  fear  of  temporal  and  eternal  punishment 
being  expected  to  influence  the  minds  of  such  witnesses.  If  the  fear  of 
temporal  punishment  ceases  to  exist  in  the  mind  of  a  witness  who  has  a 
motive  in  testifying  falsely,  then  one  great  counteracting  influence  to  the 
motive  to  testify  falsely  is  lost.  The  effect  of  the  fear  of  eternal  punish- 
ment will  be  considered  later  in  this  article.  As  a  rule,  however,  an 
unscrupulous  witness  has  his  mind  directed  more  towards  winning  the 
suit  than  saving  his  soul,  and,  if  influenced  by  fear  at  all,  would  be  apt,  at 
the  moment  of  testifying,  to  four  a  [)resent  penit<?ntiary  more  than  a 
future  hell. 

It  may,  perhup.-,  bo  said  tliat  the  disinclination  of  a  private  suitor  to 
initiate  a  prosecution  for  perjury  has  been  recognized  by  our  law-makers, 
and  that  the  difficulty  has  been  uwt  by  enacting  s.  4  of  c.  154  of  the 
Revised  [Statutes  of  Canada,  which  section  has  been  continued  in  force  by 
the  Code.  That  section  which  was  adapted  from  s.  19  of  the  Imperial 
statute,  14  &  15  Vict.,  c.  100,  provides,  in  substance,  that  any  judge 
before  whom  any  trial  is  held  may,  "  if  it  appears  to  him  that  any  person 
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has  been  guilty  of  ^vilful  and  corrupt  perjury,"  in  any  evidence  given 
before  him,  direct  such  person  to  be  prosecuted  for  such  perjury,  "  if 
there  appears  to  such  judge  a  reasonable  cause  for  such  prosecution,"  and 
may  commit  such  person. 

It  is  a  significant  fact,  however,  that  the  power  conferred  by  this 
section  has  been  rarely,  if  ever,  exercised  in  England  or  in  Canada,  and 
the  provision  must  bo  considered  as  having  failed  in  its  purpose.  A 
commitment  under  this  section  by  a  judge  would  be  almost  as  damaging 
to  the  character  of  a  witness  as  an  actual  conviction,  and  there  will  always 
be  a  disinclination  to  exercise  such  a  dangerous  power  unless  the  perjury 
of  the  witness  is  absolutely  conclusive  and  unmistakable,  and  this  can 
rarely  be  conclusively  determined  by  the  judge,  in  trying  anotlier  issue. 
It  is  possible  that  what  may  appear  to  be  a  false  oath,  taken  nialo  atiimo, 
can  be  shown  ultimately  to  be  the  result  of  honest  mistake,  due  to  that 
treacherous  faculty  the  memorj^  or  to  the  imperfect  understanding  of  the 
witness,  or  to  a  reprehensible  lack  of  taking  pains  to  be  exact,  rather  than 
to  a  deliberate  intent  to  lie. 

Some  years  ago  a  Judge  in  one  of  the  County  Courts  in  England 
became  satisfied  that  the  plaintiff  in  a  civil  case  tried  before  him  had 
committed  perjury,  but  the  Judge  shrank  from  committing  the  witness  for 
perjury  and  took  the  course  of  sending  a  copy  of  the  evidence  to  the 
director  of  public  prosecutions  w  ith  a  representation  that  in  his  opinion  the 
plaintiff  had  connnitted.  perjury  during  the  hearing  of  the  case.  In  doing 
so  the  judge  stated  that  although  the  statute  empowered  him  to  commit 
the  plaintiff  for  trial  at  the  next  assizes  without  the  necessity  of  any  exami- 
nation before  a  magistrate,  yet  it  would  be  far  more  satisfactory  to  him 
that  the  criminal  charge  should  be  investigated  by  an  indei>endent  tribunal 
in  the  ordinary  way  and  he  did  not  therefore  exercise  this  power. 

Other  English  judges  are  inclined  to  follow  this  course  rather  than 
re>ort  to  the  extreme  power  conferred  by  the  statute.  Moreover  it  might 
be  found  on  a  thorough  investigation,  that  even  if  perjury  had  l)een  com- 
mitted, a  conviction  could  not  be  obtiiined,  and  this  important  fact,  the 
ascertaining  of  which  would  save  an  expensive  and  al)ortive  trial,  could 
more  readily  and  more  appropriately  be  ascertained  by  u  director  of  public 
prosecutions  or  an  Attorney-General  than  by  one  of  the  judiciary,  who, 
while  considering  that  there  was  "  a  reasonable  cause  for  such  prosecution" 
upon  the  evidence  before  him,  would  also  know  that  such  evidence  would 
usually  require  to  be  greatly  strengthened  by  corroborative  evidence  in 
order  to  secure  a  conviction.  Would  it  not  be  better  to  add  to  the  section 
in  question  a  provision  which  would  direct  the  judge  at  his  option  or  upon 
request  of  either  party  to  take  the  alternative  course  of  sending  the  evi- 
.  deuce  to  the  Attorney-General  so  that  the   Crown  might  institute  a 
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ihorougk   investigation   and   assume  the  responsibility  and  expense  of  any 
prosecution,  from  its  initiation  ? 

But  while  the  fear  of  legal  punishment  for  perjury  is  in  many  eases 
a  better  security  tor  truth  than  the  tear  of  punishment  in  the  next  world, 
there  are,  nevertheless,  many  witnesses  who  are  influenced  by  the  latter 
consideration.  An  eminent  authority  has  stated  tliat  the  design  of  the 
oath  is  not  to  call  the  attention  of  God  to  man,  but  the  attention  of  man 
to  God,  not  to  call  upon  Him  to  punish  the  wrong-doer,  but  on  the  wit- 
ness to  remember  that  He  will  assuredly  do  so.  The  ceremony  of  the  oath 
is  not  intended  primarily  for  persons  who  have  an  active  conscience,  a 
high  regard  for  truth  and  an  abiding  sense  of  the  presence  of  God  even- 
where  in  this  world.     In  the  words  of  Hudibras — 

"  Oaths  were  not  purpos'd  more  than  law 
To  keep  the  Good  and  Just  in  awe." 

The  oath  was  not  intended  on  the  other  hand  for  very  bad  men  who 
would  violate  it  at  all  times.  For  very  good  men,  it  is  unnecessary  ;  for 
ver\^  bad  men,  it  is  useless.  The  judicial  oath,  -however,  is  expected  to 
serve  a  useful  purpose  in  dealing  with  a  stratum  lower  in  morality  than 
the  best  citizens  and  higher  than  the  worst.  The  utility  of  oaths  has  beea 
justified  in  the  following  words  by  Archbishop  Seeker,  as  quoted  in  Ram 
on  Facts,  p.  222, : 

"  It  must  be  owned  great  numbers  will  certainly  speak  truth  without 
an  oath,  and  too  many  will  not  speak  it  with  one.  But  the  generality  of 
mankind  are  of  a  middle  sort,  neither  so  virtuous  as  to  be  safely  trusted, 
in  cases  of  importance,  on  their  bare  word  ;  nor  yet  so  abandoned  as  to 
violate  a  more  solemn  engagement.  Accordingly  we  find  by  experience 
that  many  will  verbally  sjiy  what  they  will  by  no  means  \^nture  to  swear ; 
and  the  difference  which  they  make  between  these  two  things  is  often 
indeed  much  greater  than  they  should  ;  but  still  it  shows  the  need  of  insis- 
ting on  the  strongest  security.'' 

The  oath  is  calculated  to  influence  witnesses  possessing  a  dull  con- 
science. AVhile  the  oath  will  not  generate  a  conscience  it  will  quicken  a  dull 
one.  Some  witnesses,  indeed,  never  consider  themselves  1)ound  to  tell  the 
truth  on  the  witness  stand  unless  they  actually  kiss  the  book,  or  unless 
their  bare  hand  touches  the  book,  which  presumably  is  the  reason  why  the 
ungloved  hand  nmst  be  used.  They  often  try  to  kiss  their  thumbs  instead 
of  the  l)ook,  thereby  hoping  to  avoid  eternal  punishment  for  perjury  by 
omitting  what  they  always  will  consider  a  part  of  the  oath  essential  to 
obtain  a  hold  upon  their  consciences.  Their  consciences  are  as  peculiar  as 
those  possessed  by  certain  other  witnesses  who  commit  perjury  (but  think 
they  do  not),  by  swearing  to  a  statement  which  in  one  sense  is  true,  but 
which  in  the  sense  in^^ended  to  be  conveyed  by  the  witness  is   false.     Such 
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witnesses  appear  to  consider  that  so  long  as  their  statement  is  true  in  one 
sense  they  can  keep  within  the  law  and  deliberately  mislead  the  Court 
for  the  purpose  of  procuring  a  miscarriage  of  justice.  They  have  a  "legal" 
conseieoce  such  as  Freeman,  the  historian,  ascribed  to  Henry  VIII.  because 
that  monarch  always  wished  his  murders  to  be  done  by  act  of  parliament. 
But,  dull  as  such  consciences  must  be,  the  oath  often  has  still  some  hold 
upon  them,  if  properly  administered. 

One  of  the  reasons  why  the  oath  is  losing  its  moral  eflScacy  is  because 
I  it  is  often   administered   without  any  reverent  sense  of  the  presence  of  a 

Supreme,  All-Ruling  Deity  and  without  any  appreciation   of   the   signifi- 
cance of   the  ceremony  and  the  responsibility  of  the  witness  hereafter  for 
I  what  he  is  about  to  say.     Inasmuch  as  the  words  of  the  oath  are   not  well 

I  adapted   to   impress   its  obligation,  it  is  most  important  that  the  ceremony 

attached  to  the  administration  of  it  should  recognize  the  solemn   character 
and  obligations   of  the  oath.     The  careless  and  flippant  manner  in  which 
the  oath  is  sometimes  administered  has  a  tendency   to    diminish    its   effect 
i  upon  the  dull  conscience  of  an  ignorant,  indifferent  or  unscrupulous  |>erson. 

An  official  in  administering  the  oath  is  sometimes  heard  to  mumble  some* 
thing  like  this, — 

"Thevidenshu  ....  shulgivthecourt — shulbethetruth  .  ,  . 
•  tholetruth — annuthinbutthetruth — ^takyergluvoff — shelpugod — Kiss  the 
book.'' 

If  a  visitor  from  another  planet  were  preseiit  on  such  an  occasion, 
and  were  informed  that  this  mystic  performance  was  intended  to  put  the 
witness  in  a  frame  of  mind  calculated  to  speak  only  the  truth,  and  to  call 
his  attention  to  the  existence  and  presence  of  a  God  who  will  punish  all 
false  swearing,  the  visitor  would  feel  that  this  ceremony  was  not  well  con- 
trived to  accomplish  such  a  solemn  purpose  and  would  be  almost  as  im- 

I  pressivc  if,    instead,    the   official   had    made   a   casual   comment  on   the 

I  weather. 

I  This  criticism,  liowover,  is  jiot  of  geneml  application.     An  eminent 

authority  on  evidence  (Wigmore,  s.  1827);  says :  '*  The  class  of  persons 
"^^hose  lielief  makes  tliem  capable  of  being  influenced  by  the  prospect  im- 
phed  in  an  oath  is  decidedly  the  immense  ma»s  of  the  community.  Fur- 
thermore in  practice  these  are  persons  apparently,  for  the  most  part,  actully 
influenced  for  the  better  in  their  mental  operations  on  the  witness  stand, 
"y  the  imposition  of  the  oath,  and  where  experience  looks  to  the  contrary 
•the  result  has  been  due  to  the  deplorable  irreverejice  and  trivality  shown 
.in  the  administration  of  the  formality  rather  than  in  the  i?  lerent  inefficacy 
'Of  the  oath  itself.'^ 

There  is  another  reason  which  may  account  in  part  for  the  fact  that 
•tho-oath  is  losing  its  moral  efticiicy  and  as  a  consetjuence  that  perjury  is 
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increasing.  The  fuudameutttl  idea  of  the  judicial  oath  was  to  call  to  the 
mind  of  the  witness  the  existence  of  an  Omniscient  and  Snpreme  Being, 
who  in  the  words  of  one  of  the  old  judgments  is — "  the  Re  warder  of  Troth 
and  the  Avenger  of  Falsehood."  But  the  existence  of  a  Supreme  Being 
who  wilt  a^^enge  blsehood  is  denied  by  increasing  numbers  on  this  con- 
tinent, and  the  sacred  volume  itself  (the  kissing  of  which,  according  to 
Gladstone,  was  originally  an  import  of  the  acceptance  of  tlie  Divine  Bevc- 
lation)  is  now  the  subject  of  persistent  and  most  demoralizing  criticism. 

There  is,  we  tear,  too  much  truth  in  the  statement  that  ciWlisation 
without  religion  is  not  raising  the  moral  tone  of  the  community  ;  rather 
must  it  be  said  that  the  tendency  is  downward. 

Parliament  can  neither  make  men  moral  nor  can  it  implant  the  fear 
of  eternal  punishment  in  the  hearts  of  individuals  or  restore  the  moral 
efficacy  of  the  oath,  but  it  can  do  something  to  restore  the  fear  of  temporal 
punishment,  by  legislation  which  will  make  that  punishment  swift  and 
certain  whenever  perjury  is  committed. — C.  L.  J. 

W.  B.  Wallace. 


THE  WORLD'S  MOST  CELEBRATED  TRIALS. 
By  Elmer  E.  Rogers. 

The  martyrs  of  former  time  sought  to  have  monuments  erected  by 
civilization  to  their  memory.  Without  education,  except  that  begun  and 
finished  in  rural  life,  and  without  books,  the  noted  criminals  of  the  world, 
indeed,  deserve  consideration.  The  arch  criminal  of  the  age  at  his  trial 
saw  testimony  admitted,  and  that  without  objection,  which  now  is  in- 
competent, immaterial,  irrelevant  and  irreverent,  though  a  part  of  the 
res  pester.  Such  conduct  is  calculated  to  give  heart  disease  to  the  present 
day  practitioner — or  to  his  defendant  client.  In  the  phraseology  of  the 
lawyer  the  situation  was  phenomenal  and  without  precedent ;  but  it  is 
the  true  version.  On  convening  of  court  by  the  self-constituted  bailiff, 
considerable  confusion  seemed  to  be  in  the  court  room,  and  the  judge 
grew  much  perplexed  to  distinguish  between  defendant  and  principal 
witness,  and  accessory  ;  then  it  looked  as  though  the  crime  had  been  com- 
mitted before  defendants  had  an  understanding  of  the  law,  or  at  least 
before  the  law  was  codified  or  the  first  book  on  criminal  law  had  been 
printed  and  published.  And  in  one  case  the  law  may  have  been  ex  jyost 
facto.     But  ignorance  of  what  the  law  ought  to  be  is  no  defence. 

The  defendant  and  his  accessor)-  before  the  act  were  caught  red-hand* 
ed,  and  by  enforced  agreement  tried  at  an  enrly  date,  convicted,  and 
sentenced — railroaded  to  tlie  penitentiary.  The  court  appointed  no  law- 
yer to  represent  the  interests  of  the  defendants  because  then  there  were 
no  law  offices  and  so  no  attorneys.    No  chance  was  given  to  defendants  to 
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prove  an  alibi,  for  a  new  trial,  arrest  of  judgment,  appeal  to  courts  of  last 
resort,  sue  out  writ  of  error,  halteas  corpus  and  so  on. 

Besides,  little  was  done  afterwards  to  guard  against  the  commission 
of  similar  crimes  by  others.  The  reform  organizations  seem  not  to  have 
gotten  into  working  order. 

Degeneracy  ran  in  the  family  of  these  criminals,  for  subsequently 
the  eldest  son  slew  his  brother  with  malice  aforethought  and  moreover 
with  no  provocation  whatsoever,  excepting  chagrin  and  envy  because  tbe 
brother  had  been  more  successful  in  business  than  himself,  so  the  rumour 
goes. 

The  murderer  was  arrested.  Then  came  on  the  first  remarkable 
homicide  trial  of  the  kind.  The  verdict  of  the  jury  in  my  belief  was  fair 
and  the  sentence  just,  just  such  as  the  criminologists  ought  to  study.  The 
condemned  was  not  put  to  death  on  the  gallows  nor  by  electrocution.  A 
peculiar  feature  of  the  sentence  was  the  ostracizing  of  the  murderer  ;  and 
lest  relatives  or  friends  of  the  victim  take  vengeance  in  their  own  hands 
to  murder  the  murderer,  the  court  enjoined  any  such  precipitate  action 
by  promulgating  th^t  any  such  assassin  should  be  put  to  death  in  the 
most  barbarous  manner. 

Here  was  a  case  of  a  black  sheep  in  a  blacker  family — a  veritable 
bottomless  pit  of  depravity  and  corruption — politically,  industrially,  and 
socially  outrivalling  that  of  New  York,  Chicago,  London,  Paris,  Berlin, 
and  Pekin  combined,  relatively  to  population. 

The  parent  regretted  that  his  son  was  the  very  image  of  himself.  I 
presume  he  wished  he  had  patterned  after  some  one  else.  Probably  there 
is  a  little  devil  in  us  all,  and  with  bad  blood,  it  very  likely  will  cut  a  bad 
figure  in  our  genealogy. 

At  the  time  of  these  memorable  trials  the  railroad,  telegraph,  tele* 
phone,  newspaper,  lawyer,  gossiper  were  unknown.  Nothing  existed  to 
point  the  finger  of  scorn,  create  sympathy,  or  get  anything  wrongly  re- 
ported. The  court  was,  in  itself,  exercising  the  functions  of  judge,  state's, 
or  prosecuting  attorney,  witness,  sheriff,  and  clerk  ;  and  no  grand  jury 
to  complain.     Truly  the  scene  is  without  precedent. 

The  accessory  before  the  fact  received  the  sentence  to  keep  out  of 
flying-machines,  to  lie  low,  and  without  use  of  either  his  hands  or  legs  to 
diet  on  mud. 

People  have  no  license  to  commit  even  the  crime  of  trespass  by  vault- 
ing a  partition  picket  fence  to  steal  fruit ;  that  was  infraction  of  criminal 
laws.  Here  came  the  man's  eternal  doom,  but  not  for  murder.  The  arch 
convict  remained  in  prison  during  his  natural  life,  9.30  years,  only  39 
years  less  than  the  lifetime  of  the  oldest  man  that  ever  lived,  Methuselah, 


Digitized  by 


Google 


158  The  (!riminal  Law  Journal.  [VoLIII 

thns  shattering  all  our  theories  of  longevity  that  it  proceeds  from  a  pure 
and  blameless  life.  Imprisonment  seems  to  have  lengthened  the  indivi- 
dual's  life  in  this  case  instead  of  abridging  it ;  most  of  us  out  of  the  peni- 
tentiary meet  perplexing  situations  in  attempting  to  keep  life  within  our 
l)odies  for  the  70  years. 

But  the  condemned  prisoners  never  murmured  at  their  forlorn  state  ; 
didn't  rail  at  the  court  nor  the  proceedings  (Avriting  was  an  undiscovered 
art)  ;  nor  that  the  jury  were  prejudiced  against  them,  or  returned  an 
unfair  verdict,  but  cheerfully  did  they  accept  their  outcast  state.  The 
greatest  punishment  is  imprisonment  with  one's  own  conscience. — G.  B. 


CRIMINAL  BLOODSTAINS. 

The  vei^y  important  method  ot  identifying  blood  stains,  devised  by 
Uhlenhuth  several  years  ago,  has  recently  been  further  perfected  by  its 
discoverer,  and  can  now  be  depended  upon  to  distinguish  between  the 
blood  of  man  and  any  other  animal,  even  monkeys. 

it  thus  becomes  an  extremely  potent  weapon  in  the  hands  of  the  pro^ 
secuting  attorney,  and  will  no  doubt  hereafter  play  a  leading  part  in  man v 
murder  trials.  .  .   l 

Probably  there  is  no  medico-legal  rock  on  which  more  criminal  pro- 
secutions have  been  wrecked  than  the  unidentified  and  unidentifiable 
bloodstains.  Until  very  recent  years  it  was  not  even  possible  to  distin- 
guish between  the  bloods  of  such  widely  separated  animals  as  the  horse 
and  the  chicken.  If  a  person  suspected  of  murder  and  caught  literally 
red-handed  accounted  for  his  blood-bespattered  condition  by  the  statement 
that  he  had  recently  cut  off  a  chicken's  head  or  killed  a  cat,  there  was  no- 
way of  disproving  his  statement,  and  thus  what  might  have  been  the 
strongest  kind  of  circumstantial  evidence  was  rendered  practicallv  value- 
less. • 

In  February,  .1901,  J)r.  Uhlenhuth,  of  the  Hygienic  Institute  of 
Ciriefswald,  published  an  account  of  a  new  method  by  which  he  coiild' 
distinguish  l)etvveen  human  blood  and  that  of  other  animals.  He  was 
obliged  to  qualify  his  announcement,  however,  by  the  statement  that  the 
test  could  not  bo  depended  upon  when  the  stain  might  have  been  made  by 
ape's  blood,  as  this  was  so  nearly  like  human  blood  as  to  give  an  almost 
identical  re-action.  Despite  this  defect,  the  method  was  immediately  used 
in  medico-legal  cases,  and  became  a  regular  part  of  the  prosecutor's  arma- 
mentarium. 

The  original  test  was  based  on  the  fact  that  by   inoculating  a  rabbit^ 
several  times  with  human  blood  a  serum  can  finallv  be  obtained  from  the- 
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rabbit's  blood  which  will  ronder  clondy  a  mixture  of  wator  and  human 
Mood,  but  will  not  affect  a  solution  o£  any  other  blood  but  that  of  the  ape. 
Hence,  all  that  is  necessary  in  the  case  of  a  doubtful  blood  stain  is  to 
dissolve  it  in  water  and  place  a  few  drops  in  some  of  the  previously  pre- 
pared rabbit  serum. 

Now  Prof.  Uhlenhuth  announces  that  he  has  prepared  a  serum  in  the 
ape  by  inoculating  this  animal  with  human  blood  which  becomes  cloudy 
when  mixed  with  human  blood,  but  shows  no  trace  of  cloudiness  if  treated 
with  ape's  blood. 

He  further  states  his  belief  that  there  may  l)e  differences  between 
the  blood  of  the  various  races  of  mankind,  presumably  of  sufficient  amount 
to  enable  a  diagnosis  to  be  made  between  them. 

If  this  should  prove  true  the  physiological  chemist  will  not  only  be 
able  to  tell  the  jury  whether  a  given  blood  stain  consists  of  human  blood, 
but  also  whether  it  came  from  a  white  man,  a  negro,  or  an  Indian.  Science 
could  not  go  much  further  than  this  without  being  accused  of  sacrilegious 
compact  with  the  devil. — X.  Y.  G. 


IMMUNITY  OF  (CORPORATE  OFFICERS  AND  AGENTS. 

A  long  step  was  made  towards  the  possibility  of  enforcing  the  laws 
against  corporations  which  have  practically  defied  them  when  the  United 
States  Supreme  Court,  in  its  recent  decisions,  made  it  impossible  for  officers 
of  a  corporation  to  refuse  to  give  testimony  before  a  grand  jury  because  it 
might  incriminate  the  corporation.  In  the  case  of  Hale  r.  Henkel,  Adv. 
S.  U.  S.  11)05,  p.  370,  2C  Sup.  Ct.  Rep.  370,  and  in  the  accompanying 
cases,  the  court  most  explicitly  held  that  the  privilege  against  self-incrimi- 
nation, afforded  by  the  5th  Amendment  to  the  Federal  (Constitution,  is 
purely  personal  to  the  witness,  and  that  he  cannot  claim  the  privilege  of 
another  person,  or  of  a  corporation  of  which  he  is  an  officer  or  employee. 
It  also  held  that  the  constitutional  protection  against  searches  and  seizures 
could  not,  ordinarily  at  least,  justify  an  oflScer  of  a  corporation  in  refusing 
to  produce  its  books  and  papers  in  ol)edience  to  a  suhpoma  duces  tecum 
Issued  in  aid  of  an  investigation  by  a  grand  jury  of  alleged  violations  of 
law  by  the  corporation.  The  court  also  held,  following  Brown  r.  Walker, 
161  U.  S.  591,  40  L.  ed.  819,  5  Inters.  Com.  Rep.  3G9,  16  Sup.  (^t.  Rep. 
644,  that  statutory  immunity  of  a  witness  from  prosecution  on  account  of 
any  matter  concerning  which  he  testifies  under  certain  Federal  statutes  is 
sufficient  to  satisfy  the  constitutional  guarantee,  though  it  may  not  afford 
him  immunity  from  prosecution  on  such  matters  in  the  state  court.  The 
violations  of  the  anti-trust  law  and  other  Federal  laws  which  have  attempt- 
ed to  regulate  interstate  commerce  have  for  years  been,  in  many  instances, 
not  only  well-known,  but  actually  defended  by  the  corporations  on  the 
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igronnd  of  necessity.  There  has  thus  goi>e  on  a  continued  defiance  of  ^he 
government  by  the  corporations  which  were  the  creation  of  law,  but  which 
had  l)econie  powerful  enough  to  regard  themselves  as  above  the  law.  The 
humiliating  spectacle  has  done  much  to  demoralize  the  public,  and  breed 
a  disrespect  for  law.  A  large  part  of  the  public  seems  to  have  accepted 
the  theory  that  it  was  useless  to  undertake  to  enforce  law  against  powerful 
corporations ;  but  the  situation  has  changed  rapidly  in  the  past  two  or 
three  years.  Prosecutions  have  not  only  been  instituted,  but  have  actually 
been  carried  to  success,  against  some  of  the  greatest  of  the  mammoth 
aggregations  of  capital  that  were  violating  the  Federal  laws.  It  was 
proved  that  what  had  been  supposedly  impossible  could  actually  be  accom- 
plished. Yet  the  difficulties  in  the  way  of  convicting  a  gigantic  corpora- 
tion are  not  easily  measured.  Every  legal,  if  not  every  illegal  means  that 
unlimited  money  can  employ  is  used  to  defeat  the  proceeding.  If,  in  such 
a  situatioii,  the  corporate  officers,  when  called  upon  for  testimony,  could 
make  their  personal  privilege  against  incrimination  broad  enough  to  shield 
the  corporation  itself ,  the  task  of  enforcing  the  law  against  such  companies 
might,  indeed,  be  hopeless.  But  the  recent  decisions  of  the  Supremo 
Court  have  made  this  impossible,  and,  in  so  doing,  have  done  more  than 
any  other  single  decision  could  probably  do  to  teach  the  great  corporations 
that  they  are  not  greater  than  the  government. — C.  cj-  C. 
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THE  AMERICAN  LAWYERS  AND  THEIR  MAKING.* 

By  Charles  Noble  Gregory,  Dean  of  the  College  of  Law, 
Iowa  State  University. 

In  his  famoQS  speech  on  the  case  of  Wilkes,  William  Pitt,  Earl  of 
Chatham,  declared  :  "  Where  law  ends  there  tyranny  begins,"  and  valu- 
ing law  accordingly,  we  must  remember  that  our  licensed  profession 
constitutes  the  teachers,  expounders,  interpreters,  administrators  and 
creators  of  the  law  in  every  nation  which  possesses  even  the  semblance 
of  freedom.  To  our  cloth  it  owes  its  excellence  and  to  our  cloth  will  be 
attributed  its  defect^. 

The  law  lays  hold  of  all  men  and  all  things.  The  more  substantial 
rights  of  persons  and  of  property  are  defined  and  protected  by  it — life, 
liberty,  and  the  pursuit  of  happiness.  In  our  level  world,  certainly  in 
our  prairie  state,  no  one  can  rise  above  its  just  control  and  no  one  can 
sink  below  its  benevolent  protection.  Yet  said  Hobbes,  "  They  be  farro 
more  in  number  that  love  to  read  of  great  armies,  bloudy  battles  and  many 
thousands  slain  at  once,  than  that  minde  the  Art  by  which  the  affaires 
both  of  armies  and  cities  be  conducted  to  their  ends.*' 

**  The  pleader's  part  is  doubtless  much  harder  than  that  of  the  preach- 
er ;  and  yet,  in  my  opinion,  we  see  more  passable  lawyers  than  preachers, 
at  least  in  France."     So  said  that  great  human  writer,  Michael  de  Mon- 
taigne, uttering  in  medieval  France  a  voice  as  modem  as  Plutarch's. 
•Ad<lTef«  delivered  before  the  Iowa  State  Bar  Ai»sociation, 
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Oddly  enough  these  two  professions  seem  to  l)e  equally  demanded  in 
the  society  o£  oar  time  and  country,  where  neither  is  supported  by  the 
state,  since  the  last  census  o£  the  United  States  shows  that  lawyers  and 
clergymen  fare  there  almost  the  same  in  numbers,  the  lawyers  exceeding 
but  by  about  3,000. 

The  old  idea  was  that  the  lawj-er  was  the  parent  of  discord  and  con- 
tention,  "bonus  jurista,   mains  christa,"  ran  the  Latin  proverb,  "A  good 
lawyer,  a  bad  Christian."     This  was  the  common  sentiment  of  kings,  philo- 
sophers and  peasants.     So  Ferdinand,  when  sending  colonies  to  the  Indies, 
"ordained  that  they  should  not  carry  with  them  any  law  students  lest  snit^ 
should  get  footing"  in  that  new  world."     Plato  in  his  "Republic"   declared 
"That  lawyers  and  physicians  are   the  pests  of  the  country,"  and  Sir 
Thomas  More  would  have  no  lawyers  in  his  Utopia  as  "a   sort  of  people 
whose  profession  it  is  to  disguise  matters  as  well  as  to  wrest  kws."     Peter 
the  Great,  in  London  in  1698,  was  taken  to   Westminster   Hall,   and  he 
askd  who  were  all  those  men  in  black  gowns  and  wigs"  whom  he  saw  so 
busy  there.     He  was  answered,  "They  are  lawyers,  sir."     "Lawyers" sa.d 
he  much  astonished,  "I  have  but  two  in  my  whole  dominion  and  I  believe 
I  Jhall  hang  one  of  them  the  moment  I  get  home."     The  rustic   prayer, 
"My  body  from  the  doctors,  my  pocket  from  the  lawyers,  my  soul  from 
the  devil,"  chimes  in  with  the  chorus  of  princes  and  pundits. 

And  yet  this  evil  and  decried  profession  has  strangely  thriven  in 
that  "new  world"  in  the  great  republic,  in  our  western  Utopia,  hays  Mr. 
Brvce  •  "The  bar  has  usually  been  very  powerful  in  America,  not  only 
fs  beinc  the  only  class  of  educated  men  who  are  at  once  men  of  affairs 
and  skiUed  speakers,  but  also  because  there  1ms  been  no  nobihty  or 
territorial  aristocracy  to  overshadow  it."  "  Politics  ha^•e  been  largely  m 
J  hands."  "For  the  first  sixty  or  seventy  years  of  the  republic  the 
ll^g  statesmen  were  lawyers,  and  the  lawyers,  as  a  whole,  moulded  the 
pnblic'opinion  of  the  country." 

And  Do  Tocqueville,  more  than  half  a  century  earlier,  declared  :     "If 
I  were  asked  where   I   place  the   American  aristocracy,  I  should  reply 
Xut  hesitation  that  it  is  not  composed   of  the  rich    J.^o  are   nmte 
together  by  no  common   tie,  but  that  it  occupies  the  judical  bench  and 

'"''  Said  the  late  Chief  Justice  Ryan,  of  Wisconsin,  echoing  this  senti- 
„,ent  with  less  of  moderation  :  "The  American  aristocracy  of  intdlect  is 
men  '^'}''/'  American  bar,"  and  the  late  Lord  Chief  Justice  of 
t^rVje^oi  the  llrge  and  commanding  influence  which  th« 
legal  profession  has  attained  in  these  United  States. 

Far  be  it  from  me  to  agree  with  the  indiscriminate  exaltation  of  tM 
service  or  the  place  of  the  bar,  so  largely  from  its  own  members.     AU 
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men  are  in  danger  observing  with  exaggerated  appreciation  the  lalx>nrs  and 
achievements  of  their  own  order  and  of  living  in  strange  oblivion  as  to 
what  their  neighbours  of  some  other  pursuit  are  accomplishing  ;  but  the 
groat  participation  of  lawyers  in  public  affairs  in  this  republic  cannot  be 
questioned.  We  are  not  subjects  of  King  George  the  Third,  but,  as  much 
as  any  nation  on  earth,  we  have  given  credence  to  his  famous  old  saying 
that  "Every  man  is  good  enough  for  any  place  he  can  get,"  and  the  law- 
yers have  been  able  to  obtain  more  than  one-half  of  the  great  offices  of 
the  country  from  its  foundation  down  to  the  present  time,  although  even 
yet  only  about  one  seven-hundredth  of  the  population. 

The  lawyer  in  office  is  now,  however,  beginning  to  be  oversliadowed 
by  the  very  rich  class  which  is  taking  the  place  in  some  w^ays  of  the 
"nobility  or  territorial  aristocracy"  whose  absence  Mr.  Bryce  remarke<l. 
The  lawyers  are  still  elected  to  the  great  places,  but  the  chairman  of  the 
committee  which  manages  the  campaign  and  the  heaviest  subscriber  to  the 
uncounted  treasures  of  the  campaign  fund,  are  of  the  other  class,  and  tend 
to  impair  the  former  undisputed  pre-eminence  of  the  man  of  law  with  his 
majorities.  Richard  of  Warwick  is  greater  than  Henry  of  Lancaster  or 
Edward  of  York,  the  king-maker  is  greater  than  the  king. 

Said  Sir  Horace  Davy,  later  Lord  Davy,  not  long  since,  while  he  was 
testifying  before  a  royal  commission  :  "Of  course  law  is  the  mode  of  regu- 
lating the  social  life  of  people,  in  the  interest  of  the  community,"  and 
taking  the  law  which  lawyers  study  and  expound  in  that  broad  sense,  it  is 
easy  to  account  for  the  important  part  they  play  in  the  public  life  of  any 
free  country.  It  will  not  be  found  that  they  have  any  corresponding  pre- 
dominance ampng  the  more  degraded  peoples  or  under  the  more  despotic 
governments.  "Where  there  has  been  freedom,  there  have  been  advocates, 
even  in  the  forests  of  old  Germany,"  says  M.  Le  Berquier,  and  he  goes  on 
to  point  out  that  they  are  the  result  and  corollary  of  the  "right  of  defence," 
and  that  thus  advocacy  flqurished  under  the  Ronian  republic,  but  declined 

under  innumerable  restraining  ordinances  in  the  time  of  the  empire. 

• 

It  is  a  mark  of  advancement  when  one  who  deems  himself  wronged 
seeks  redress  before  a  tribunal  of  justice  by  the  aid  of  a  lawyer.  The  fact 
that  an  important  and  well-recognized  class  of  men  is  maintained  in  every 
civilized  country  of  the  globe,  trained  and  licensed  to  assert  and  defend 
other  men's  rights  with  the  persuasions  of  reason  alone,  is  the  highest 
evidence  of  the  progress  of  mankind.  Cicero  could  say  that  all  men 
enjoyed  their  prosperity  under  the  shelter  of  the  soldier.  That  is  much 
less  directly  true  now  than  then,  since  all  private  contention  is  settled 
before  the  courts,  and  even  in  international  differences  the  lawyer's,  voice 
is  more  and  more  heard  and  with  ever-increasing  potency,  substituting 
persuasion  for  the  bloody  brawls  of  war,  and  that  too,  where  he  comes  to 
assert  no  enacted  law,  but  is  armed  only  with  words  of  rea«»on,  saying  only 
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**This  is  right  and  that  is  wrong,"  and  compelling  justice  by  an  appeal  to 
the  common  conscience  and  common  sense  of  the  world. 

"That  justice  and  its  administration,"  to  borrow  the  words  of  Lord 
Chief  Justice  Russell,  "are  amongst  the  prime  needs  and  business  of  life," 
is  a  fact  recognized  by  the  existence  and  position  of  the  bar. 

Turning  to  the  history  of  the  bar  and  of  legal  instruction  in  America, 
we  find  in  our  colonial  period  but  few  lawyers,  and  those  mostly  of  little 
note,  until  the  stirrings  for  liberty  immediately  before  the  Revolution. 

While  Mansfield  was  thundering  against  us  and  Camden  for  us  at 
Westminster,  Patrick  Henry,  after  six  weeks  of  study,  had  been  licensed 
to  practice,  and  had  sprung  into  sudden  fame  by  winning  his  famous 
"Parson's  case,"  against  the  hated  clergy  of  the  established  church  in 
Virginia,  and  was  gaining  undying  glory  by  his  eloquent  advocacy  of  the 
rights  of  the  people.  In  the  same  year  in  which  Henry  won  his  spurs 
(1755)  John  Marshall,  later  Chief  Justice,  was  born,  but  it  was  only  after 
his  law  studies  had  been  broken  by  service  in  the  army  of  the  Revolution 
that  the  greatest  of  our  American  bar  was  enrolled  upon  its  records. 

It  is  not  easy  to  recall  legal  names  of  earlier  date  in  this  country. 
Blackstone's  Commentaries  are  said  to  have  been  found  beside  the  Bible 
in  the  house  of  many  a  layman.  My  honoured  predecessor.  Chancellor 
Hammond,  the  learned  editor  of  the  Commentaries,  says  there  is  abundant 
evidence  that  nearly  2,500  copies  of  them  were  distributed  through  the 
thirteen  colonies  before  the  Declaration  of  Independence. 

When  Edmund  Burke  addressed  to  the  House  of  Commons  his  famous 
observations  on  the  conciliation  of  America,  he  declared  of  our  thirteen 
colonies:  "In  no  country  perhaps  in  the  world  is  the  law  so  general  a  study. 
The  profession  itself  is  numerous,  and  powerful,  and  in  most  provinces  it 
takes^  the  lead." 

"The  greater  number  of  the  deputies  sent  to  Congress  were  lawyers." 
.  .  .  Again,  "but  all  who  read,  and  most  do  read,  obtain  some  smat- 
tering in  that  science."  "I  have  1)eon  told  by  an  eminent  book-seller  that 
in  no  branch  of  his  business,  after  tracts  of  popular  devotion,  were  so  many 
books  as  those  on  law  exported  to  the  plantations.  The  colonists  have  now 
fallen  into  the  way  of  printing  them  for  their  own  use.  I  hear  that  they 
have  sold  nearly  as  many  Blackstone's  Commentaries  in  America  as  in 
England."  These  traits,  which  the  most  philosophic  observer  in  Earope 
discovered  in  our  forming  nation,  are  constant  after  the  lapse  of  a  centurv 
and  a  quarter. 

Still  we  may  say  of  the  bar :  "In  most  provinces  it  takes  the  lead." 
The  successful  and  the  unsuccessful  nominees  for  the  presidency  are  o€  the 
brotherhood  still,  and  "the  greater  number  of  the  deputies  sent  to  Con- 
gress" remain  "lawyers." 
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But  the  eariy  lawyers  who  first  came  among  our  colonists  to   practice 
were   driven   out   by  the  jealous  hostility  which  they  met.     In  Massachu* 
setts  the  term  attorney  seems  to  have  been   so  ill   regarded  that  it  was 
slanderous  to  apply  it  to  a  worshipful  person,  and  in  1632  Thomas  Dexter 
was  sentenced  to  be  set   in   the   bilbowes,   disfranchised   and   fined   forty 
pounds  for  some  disrespectful  words  of  the  government,  culminating  with 
the  deckration  *that  the  best  of  them  was  but  an  attorney,"  and  two  years 
later  John  Lee  was  ordered  to  be  whipped  and  fined  a  like   sum   of   forty 
pounds  for  saying  the  governor  "was  but  a  lawyer's  clerk  and  what  under- 
standing had  ho  more  than  himself."     My  valued  friend,  Dr.  Reinsch,  has 
pointed  out  that  Virginia,  administered  by  country  gentlemen  who  looked 
down  upon  the  legal  profession,  in  1C45  passed  an  act  expelling  mercenary 
attorneys,  and  eleven  years  later  forbade  by  statute  any   person   "to   plead 
or  give  advice  in  any  case  for  reward."     Mr.  Austin   Fox  quoted  to  the 
America   Bar  Association   in  1896  a  letter  of  a  farmer  written  as  late  as 
1782,  declaiming  against  lawyers  and  predicting  that  "In  another  century 
the  law  will  possess  in  the  north  what  now  the  church   }X)ssesses  in   Peru 
and   Mexico.''     Yet  out  of  the  thickets  of  jovial  but  domineering  country 
gentlemen  in  the  south  and  of  austere   but   domineering  parsons  in  the 
north,   by  the  time   of  the  Declaration  of  Independence,  or  immediately 
thereafter,  had  emerged  into  leadership  a  brilliant  line  of  lawyers.  Liberty 
had    come,   in   hope   or  in  fact,  and  with  her  these  inseparable  attendants. 
Patrick   H'^nry  and   Marshall   we   have   mentioned   in    Virginia,    Jay, 
Hamilton,  Aaron  Burr,  Gouverneur  Morris,  the  Livingstons,  were  known 
in  New  York ;  Oliver  Ellsworth   and   Roger   Sherman   in   Connecticut ; 
Samuel   Adams,   James  Otis  and  Richard  Dana  in  Massachusetts.     These 
are  merely  typical  names.     No  one  can  dispute   the   fact   that   from   that 
time  to  this  lawyers  have  held  an  important  place   in   the   public   life   of 
America.     But  in   the   beginning   and  long  afterwards  the  education  of 
lawyers  was  as  ill-provided  for  as  in  the  mother  country. 

The  first  law  lecture   under   collegiate   authority   that   we   know   of 
delivered  in  the  United  States  was  on  the  15th  of  December,  1790. 

A  wit  at  a  Philadelphia  dinner  proposed  "the  memory  of  the  three 
great  Philadelphians;  Benjamin  Franklin,  of  Boston  ;  Albert  Oallatin,  oE 
Geneva,  and  James  Wilson,  of  Edinburgh."  This  same  James  Wilson 
was  a  highly  educated  Scotchman  who  signed  the  Declaration  of  Inde* 
pendence,  and  took  a  prominent  part  in  the  convention  which  framed  our 
Federal  Constitution.  He  was  later  appointed  to  a  seat  on  the  Supreme 
Bench  of  the  new  nation  he  had  helped  to  form.  In  1790  he  was  elected 
to  fill  the  professorship  of  kw  just  created  in  the  University  of  Philadel- 
phia, and  on  the  day  named  he  gave  his  opening  address  before  an 
audience  we  would  all  have  liked  to  see.  The  judges  of  the  court  and  the 
bar  were  there  to  do  honour  to  the  first  collegiate  attempt  at  legal  education; 
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so  were  the  chieE  executive,  and  the  legislative  deimrtinents   of  the   com- 
monwealth  of  Pennsylvania  and  of  the  city  of  Philadelphia.     There,  too, 
were  both  houses  of  Congress,  yet  unshorn  of  the  founders  of  the  republic, 
and   there   was   General   Washington,  our  first  President,  attended  by  all 
his   Cabinet.     Mrs.   Washington,   too,    graced   the    occasion,    and    Mrs. 
Hamilton,   of   the  blood   of   the   heroic   Schuyler,   and  many  "powdered 
dames,"  whose  presence  the  lecturer  acknowledged  with  heavy   and  elabo- 
rate gallantry,  making  ponderous  allusion  to  the  unusual  embarrassment  of 
speaking  before   "the  fair."     But  his  laboured  written  discourses,  begun 
with   such   distinction,   were  continued  for  little  over  one  year  and   are 
incomplete,  not  covering  the   ground  intended,  although  published  after 
their   author's   death.      He   was   shortly    engaged    to   prepare   a   digest 
and   codification   of   the   statutes   in   force   in  Pennsyh'ania,  and  turned 
his   leisure  to  that  task   (for  the   Supreme   Court  then   had   constantly 
to  adjourn   for   kck   of   business),   but  after   much  labour  and  expeii:^, 
he  was  denied   reimbursement  by  the  Legislature,  and  left  this  task  like- 
wise unfinished. 

A  more  modest  undertaking  by  New  England  men   in  a  Connecticut 
village   had   been   begun  in  about  1782,  when  Tapping  Reeve  (author  of 
the  treatise  on  Domestic  Relations  which  all  American  lawyers  still  know), 
began  to  give  legal  instruction  at  Litchfield  Hill.     This  is  called   our   first 
regular   school   for   instruction  in  English  law.     In  1798  Mr.  Reeve  was 
appointed  a  justice  of  the  Supreme  Court  of  Connecticut,  and  later  became 
its  chief  justice,  and  Hon.  James  Gould   (of   Gould's   Plendings   in   Civil 
Action)   from  that  time   shared  his  work.     When  Judge  Reeve  retired, 
Jabez  W.  Huntington  took  his  place,  but  these  three  were  the  only  instruc- 
tors  the   famous   Litchfield   school   ever  had  in  its  life  of  half  a  century. 
Its  attendance  in  1813  rose  to  fifty  students,  a  great  number  for  that  time, 
and  it  added  to  the  bar  about  1,000  of  our  early  lawyers.     It  was  a  private, 
unincorporated,  unendowed  school,  and  had  no  power  to  confer  a  degree. 
Mr.  Reeve  and  Mr.  Gould  lectured  and  claimed   to   systematically   digest 
"  every  ancient  and  modern  opinion,"  and  the  little  band  of  students  took 
'  down  their  discourses  in  full,  and  generally  neatly   transcribed   them,    in 
five   large   volumes,  after  comparing  notes  with  their  fellows.     Mr.  Hun- 
tington held  an  examination  every  Saturday  on  the  work  of  the  preceding 
week.     In    1833   this   pioneer   law   school   was  discontinued,  but  Judge 
Samuel  How,  having  studied  at  Litchfield,  had  ten  years  earlier  established 
a  like  school  at  Northampton,  with  his  former   law   partner,   Hon.   Elijah 
H.  Mills,  United  States  senator  from  Massachusetts.     Mr.  Mills'  partner, 
Mr.  Ashmun,  was  joined  to  the  corps  of  teachers  in  1827,  but  the  average 
attendance  never  seems  to  have  exceeded  ten,  and  in  1829  it  was  closed  on 
Mr.  Ashmun  accepting  an  invitation  to  join  the  faculty  of  Harvard  Law 
School. 
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Isaac  Royal,  of  Massachuset^  true  to  his  name,  went  to  England 
aft^r  the  battle  of  Lexington,  and  died  there  in  1781.  Two  years  before 
his  death  he  made  his  will  in  England,  devising  to  Harvard  College,  of 
Cambridge,  Mass.,  for  the  endowment  of  a  professorship  of  law,  or  physics, 
or  anatomy,  more  than  2,000  acres  of  Massachusetts  land.  This  devise 
was  not  realized  on  until  1815,  when  nearly  |8,000  having  been  derived 
from  it  this  was  first  devoted  to  establishing  a  professorship  of  law.  An 
income  of  about  |400  arose  from  this  fund,  the  fees  of  the  students  were 
added,  and  Mr.  Justice  (later  Chief  Justice)  Parker,  of  Massachusetts,  was 
appointed  Royal  Professor.  Two  years  later,  1817,  Asahel  Stearns  was 
appointed  university  professor  of  law,  and  the  college  statutes  required 
him  to  open  and  keep  a  school  in  Cambridge  for  the  instruction  of  the 
graduates  of  the  University  and  others  prosecuting  the  study  of  law,  and 
this  is  commonly  given  as  the  date  of  the  founding  of  Harvard  Law 
School,  until  recently  the  oldest  in  the  country.  Now,  however,  the  law 
department  of  Santa  Tomas  University  of  Manila,  founded  in  1605,  makes 
that  claim.  The  attitude  of  Harvard  University  as  to  expansion  is  pro- 
bably not  due  to  this  rivalry  in  seniority,  however. 

The  average  annual  attendance  at  Harvard  for  the  first  ten  or  eleven 
years  was  eight. 

In  1829  Nathan  Dane,  of  *'  Dane's  Abridgment,''  and  for  whom  is 
claimed  the  authorship  of  the  famous  Ordinance  of  1787  for  the  tlovernment 
of  the  North-wost  Territory,  generously  gave  the  struggling  school  the  pro- 
fits of  his  "Abridgment "  of  the  law.  This  secured  the  services  of  Joseph  Story, 
who,  Mr.  Dane  requested,  might  l)e  the  first  incumbent  in  the  Dane  Pro- 
fessorship, exactly  as  the  gift  6f  the  profits  of  Viner's  Abridgment  secured 
Blackstone  to  Oxford.  Dane's  gift  amounted  to  |10,000,  and  at  his  deatli 
he  added  $5,000  more.  For  the  sixteen  remaining  years  of  his  life.  Judge 
Story  continued  to  hold'  this  chair,  and  thus  were  written  for  that  little, 
meagerly  endowed  law  school,  "  Story's  (commentaries,"  which  Mr.  Lecky, 
in  his  recent  work  on  "  Democracy  and  Liberty,"  ranks  beside  the  Con- 
stitution and  Federalist  as  unsurpassed  among  the  intellectual  achievements 
o£  America.  They  made  the  school  national  in  scope  and  reputation,  and 
began  the  prosperous  career  of  that  law  school,  until  so  recently  most 
venerable  in  years  among  those  of  this  nation. 

The  Yale  Law  School  took  its  origin  in  tlie  teaching  of  law  privately 
by  Mr.  Staples,  at  New  Haven.  He  presently  invited  other  lawyers  to 
his  assistance.  In  1821  the  names  of  the  students  of  this  school  wero 
first  printed  in  the  Yale  catalogue,  and  two  years  later  the  friends  of 
Chancellor  Kent,  who  had  studied  there,  having  established  the  Kent 
Professorship  of  Law  at  Yale,  Judge  Daggett,  the  head  of  the  Staples 
School,  was  chosen  to  fill  it,  so  that  the  school  was  united  with  the  college. 
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The  University  of  Virginia  founded  a  law  school  in  1825.  Some 
lawyers  educated  at  Litchfield  established  the  Cincinnati  school  in  1833, 
which  was  the  first  west  of  the  Allegheny  Mountains. 

The  Albany  Law  School,  which  long  held  a  leading  place,  was  found- 
ed in  1851,  and  has  since  been  affiliated  with  Union  College. 

In  1852  the  trustees  of  the  University  of  Pennsylvania  appointed  a 
faculty  of  law  at  Philadelphia. 

In  1858  the  trustees  of  Columbia  College  established  their  school  of 
law  in  New  York  with  a  two  years'  course  of  instruction,  calling  Professor 
Theodore  Dwight  from  Hamilton  College  to  its  head,  where  he  continued 
until  near  his  death,  meeting  with  great  success  to  the  last. 

In  1859  the  Law  Department  of  the  University  of  Michigan  was 
opened  with  a  faculty  headed  by  Thomas  M.  Cooley,  destined  to  attain 
from  that  beginning  high  judicial  place  and  a  classical  fame  as  a  law- 
writer.  That  of  the  State  University  of  Iowa  was  founded  in  1868,  and 
•of  the  honourable  record  of  its  faculty  and  its  graduates  upon  the  bench 
and  at  the  bar  of  this  and  many  sister  states  I  need  not  speak. 

From  that  time  on  law  schools  have  rapidly  increased  in  numbers, 
attendance  and  equipment. 

University  after  university  has  added  to  its  staff  a  faculty  of  law,  and 
hirge  attendance  has  almost  instantly  answered  to  liberal  opportunity,  as  in 
the  case  of  Cornell  University,  whose  Department  of  Law  dates  only  from 
1887,  yet,  with  a  strong  faculty  and  splendid  library,  it  is  already  one  of  the 
great  schools  of  the  country.  Now  we  may  say  that  hardly  a  leading  uni- 
versity or  great  city  in  the  country  lacks  its  well-established  law  school. 

t  The  number  of  students  in  these  institutions  illustrates  their  growth 
better  than  a  list  of  their  names.  Thus  we  have  seen,  say  ninety  years 
ago,  one  school  in  existence  with,  at  its  best,  fifty  students  in  attendance 
(less  than  one-half  as  many  as  have  matriculated  in  the  junior  class  of  the 
C/ollege  of  Law  of  our  own  State  University  in  a  single  year).  In  1870 
the  law  schools  of  the  nation  returned  1,611  students  ;  in  1886,  3,054  ; 
in  1891,  6,106  ;  and  in  1894  more  than  7,600  students  were  listed  in  their 
catalogues,  and  6,379  of  the  above  law  students  were  residents  of  the  state 
in  which  they  were  studying  ;  that  is,  more  than  five-sixths  of  them.  In 
that  year  there  were  enumerated  seventy-two  schools  of  law  within  our 
borders,  all  but  seven  of  them  associated  with  universities,  and  in  1896 
the  number  of  schools  had  increased  to  eighty-five,  and  of  law  students 
entered  in  them  to  9,607.  These  are  the  figures  given  in  the  report  of 
the  American  Bar  Association  for  1896,  and  the  attendance  of  seven 
schools  is  omitted  for  lack  of  information  as  to  the  same,  so  that  the  total 
number  of  students  probably  exceeded  10,000.  The  figures  compiled  for 
'  the  Paris  Exposition  show  the  number  of  law  schools  as  eighty-six,  and 
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matricalations  in  them  for  1898-99  are  11,883,  in  round  numbers,  12,000. 
In  1902  Dean  Hnffcutt  gave  the  number  of  schools  as  112  to  120,  and  tlie 
enrollment  of  students  as  approaching  14,000.  But  the  last  figures  which 
the  Commissioner  of  Education  can  furnish  me,  those  in  his  report  for 
1903,  printed  in  1904,  show  ninety-nine  schools,  and  14,057  students. 
Prof.  Dexter  reports  our  law  schools  as  graduating  3,241  bachelors  of  law 
in  1900  and  estimates  the  graduates  in  the  years  from  1876  to  1900  as 
45,000.  He  shows,  too,  that  from  1880  to  1900  the  bar  increased  78  per 
cent.,  but  law  graduates  increased  169  per  cent. 

This  all  proves  that  the  question,  long  debated,  of  whether  aspirants 
for  admission  to  the  bar  would  submit  themselves  to  the  requirements  and 
value  the  advantages  of  schools  of  law,  has  been  roundly  decided  in  the 
affirmative. 

The  old  method  of  admission  to  the  bar  was  by  the  courts,  on  exami- 
nation by  an  extemporized  committee  of  lawyers,  named  by  the  judge, 
and  this  still  prevails  in  many  States.  No  method  could  be  less  adequate 
under  the  best,  or  more  grotesque  and  absurd  under  inferior,  judges.  Too 
often  the  standard  set  was  on  a  par  with  that  of  a  military  president  who, 
desiring  to  appoint  an  old  protege  to  a  Federal  judgeship,  answered  an 
earnest  protest  from  his  advisers  at  the  incompetence  of  the  candidate  by 
saying,  "  But  he  has  studied  law  a  whole  year — nights." 

Theodore  D wight  related  that  in  a  court  j  resided  over  by  the  accom- 
plished Mr.  Justice  Nelson,  he  was  called  to  practice  on  an  examinatton 
in  which  the  only  question  asked  him  was  the  fundamental  one,  on  what 
morning  of  a  particular  week  in  the  term  of  the  Supreme  Court  a  specific 
motion  should  be  made,  the  day  being  fixed  by  the  rule  of  the  court.  No 
one  can  doubt  that  the  Virginia  student  who,  on  his  examination,  being 
asked  "  What  is  a  fee  simple  ?  "  answered  in  good  faitii,  "  About  f  2,50,*' 
was  promptly  certified  to  be  proficient  in  the  law. 

Now,  in  a  considerable  number  of  States,  a  permanent  commission 
oE  lawyers  appointed  by  the  highest  court  has  exclusive  control  of  exami- 
nations for  the  bar,  save  only  as  the  degrees  of  certain  colleges  of  law  by 
statute  in  very  many  States  take  the  place  of  such  examinations. 

The  wisdom  of  requiring  adequate  legal  training  for  admission  to  the 
bur  is  hardly  an  open  question,  but  the  best  way  of  affording  such  trailing 
is  still  a  burning  question. 

When,  in  1823,  by  the  changes  of  the  New  York  Constitution  James 
Kent  was  legislated  out  of  his  great  place  as  Chancellor,  at  the  age  of  60, 
that  being  the  limit  of  age  allowed,  he  was  at  once  invited  to  take  tlic 
position  of  Professor  of  Law  at  Columbia  College,  and  accepting,  he  wrote 
and  read  to  his  classes  "  Kent's  Commentaries "  much  as  Sir  WSKam 
Blackstone  at  Oxford  in  the  preceding  century  had  written  and  delivered 
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his  even  more  famous  compendium,  not  for  the  technical  training  of 
candidates  for  the  bar,  but  for  the  education  in  the  law  of  college  students 
as  a  branch  of  general  knowledge.  He  held  no  examinations,  he  prescrib- 
ed no  course  of  study,  his  instruction  led  up  to  no  degree  in  law.  He  and 
the  great  New  Englanders,  Story,  Parsons  and  Greenleaf,  seem  to  have 
<juietly  delivered  their  well-written  discourses  on  the  law  with  litte  attempt 
to  exercise  the  powers  of  the  student  other  than  those  of  memory,  and 
their  methods  were  the  usual  methods  of  the  day. 

Mr.  Theodore  Dwight  is  particularly  identified  with  a  reformation  in 
law  teaching,  marked  by  a  more  animated  participation  of  the  students 
by  questions  and  answers  upon  certain  assigned  reading  in  a  text-book. 
Under  this  method,  often  called  the  Dwight  method,  the  instructor  also 
expounded  the  text  orally  in  familiar  language,  and  with  pertinent  ilhi»- 
tration  and  citation.     This  is  still,  perhaps,  the  prevalent  method. 

About  thirty-five  years  ago  Mr.  Langdell  was  called  to  the  Dane  Pro- 
fessorship of  the  Harvard  School,  and  introduced  a  still  more  advanced 
method,  namely,  the  inductive  method,  or  "  case  system,"  so-called,  by 
which  almost  the  entire  instruction  in  most  branches  is  made  to  consist  in 
reading  decided  cases,  carefully  selected  so  as  to  illustrate  and  exhibit 
the  formation  and  growth  of  the  main  principles  of  the  law.  The  students 
are  called  on  to  state  the  facts  of  the  case  discriminatingly,  and  then 
the  decision  ;  then  they  analyze  and  discuss  the  reasoning,  making  it  the 
subject  of  zealous  debate  over  which  the  instructor  merely  presides,  aiding 
in  drawing  out  the  discussion,  calling  on  students  to  apply  the  principles 
to  various  kindred  but  not  identical  facts,  comparing  the  case  with  others 
on  the  same  subject  and  summing  up  at  the  close.  This  is  the  system 
now  prevalent  at  Harvard,  and  Columbia,  and  largely  at  Cornell,  Univer- 
sity of  the  City  of  New  York,  Pennsylvania,  Northwestern,  Chicago, 
Michigan,  California,  Colorado,  Iowa,  Leland  Stanford,  Western  Keservo, 
and  Wisconsin,  and  doubtless  many  others.  The  Harvard  men  say  for 
it  that  it  has  made  the  law  school  the  hardest  working  department  in  their 
university.  That  it  takes  care  of  itself,  where  it  is  once  introduced  ;  that 
the  students  cannot  be  kept  in  the  classes  where  it  is  not  used  ;  and  Pre- 
sident Eliot,  of  Harvard,  has  been  able  to  announce  this  very  practical 
result,  that  more  offers  of  employment  for  its  graduates  at  living  rates 
were  made  the  law  school  than  there  were  graduates  to  take.  It  has  long 
ceased  to  be  local,  and  many  of  the  masters  of  it  never  saw  Harvard.  In 
fact,  it  would  be  interesting  to  inquire  whether  or  not  it  had  reached  its 
highest  form  at  its  place  of  origin  or  at  Columbia,  Cornell,  Pennsylvania, 
and  some  of  the  Western  schools  which  have  no  occasion  to  be  ashamed 
of  their  work  or  their  product.  It  has  won  the  unqualified  approval  of 
Judge  Oliver  Wendell  Holmes,  Jr.,  educated  under  a  different  system, 
and  of  the  late  James  Carter,  Esq.,  and  Hon.   Joseph   Choate,   commonly 
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ranked  as  leaders  of  the  New  York  Bar,  and  the  commendation  of  sudi 
divergent  bnt  valued  teachers  of,  and  writers  on,  law  as  Austin  Abbott, 
Henry  Wade  Rogers,  Emlin  McClain  and  Judge  Dillon,  and  if  the  writer 
may  humbly  add  his  own  exi>erience,  it  seems  to  make  tlie  principles  of 
the  law  living  and  concrete,  and  to  immensely  aid  the  student  to  assimilate 
them.  He  sees  them  grow  and  sees  them  practically  applied  to  more  and 
more  intricate  and  difficult  facts,  and  observes  their  practical  use.  Tlie 
general  rules  of  law,  formulated  as  abstractions,  are  difficult  to  remember 
or  comprehend,  and  yet  more  difficult  to  apply,  until  as  by  this  system, 
the  student  comes  to  know  them  "  from  their  youth  up."  This  method 
oE  teaching  law  is  kindred  with  the  best  method  of  teaching  other  sciences, 
and  the  more  we  investigate  the  more  we  discover  the  wonderful  paralle- 
lism in  all  science  and  all  good  methods. 

Too  often  the  dullest  and  most  repellant  reading  in  any  branch  f^^r  a 
beginner  is  a  so-called  "  elementary  work."  The  generalizations  thei^e 
displayed  are  the  last  results  of  extended  study  and  comparison.  The 
author  himself  could  not  understand  them,  but  for  the  antecedent  study 
oE  the  details  on  which  they  rest,  and  the  unhappy  beginner  who  is  called 
oil  to  digest  the  condensed  extract  of  a  score  of  cases  in  a  rule^  of  ten  lines, 
is  as  badly  off  as  the  patient  who  is  compelled  to  swallow  the  extract  (rf 
one  hundred  pounds  of  beef  in  a  pill  of  twenty  grains.  Food  cannot  be 
permanently  supplied  in  that  way,  neither  can  instruction.  The  normal 
stomach  and  the  normal  inind  are  constructed  to  thrive  better  when  they 
themselves  in  great  part  condense  and  digest  the  nutriment  which  they 
require. 

For  instiincc,  a  beginner  reads  Carwardine's  case  *  where  the  Ijixitlnu* 
oE  a  murdered  man  offered,  by  a  printed  liandbiH,  a  reward  of  £  1(^0  for 
information  leading  to  the  conviction  of  the  murderer.  A  wretched 
woman,  having  been  beaten  by  a  male  companion  so  that  she  believed 
herself  dying,  partly  to  ease  her  conscience  and  partly  in  revenge  (a  truly 
Eeminine  combination  of  motives),  gave  information  which  led  to  the  con- 
viction of  her  assailant  of  the  murder  in  question.  8he  claimed  the  reward. 
It  was  refused.  She  sued  for  it,  and  the  old  English  court  of  Kiiig's 
Bench  awarded  it  to  her.  Chief  Justice  Denman,  holding  the  offer  was 
made  to  all  the  world,  and  she  had  brought  herself  under  its  terms,  what- 
ever her  motives,  and  could  recover,  as  on  a  contract.  Then  the  student 
passes  on  down  the  line  of  law  making  cases  on  the  subject  of  offer  ^nd 
acceptance,  until  he  considers  a  case  decided  by  the  Wisconsin  court  t 
where  a  husband,  finding  a  hotel  in  flames,  and  his  wife  on  the  third  floor 
with  her  escape  cut  off  by  the  fire,  cried  out:  "I  will  give  $5,000  to  any 
person  who  will  bring  the  body  of  my  wife  from   that   building,    dead   or 

*  Mary  Aim  WiUiamsoii  v.  Carwardinc,  4  B.  cN:  A.  621  ;  King's  Beucb,  1S33, 
t  Reif  T.  Page,  55  Wiaconain  40G,  decided  1872. 
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alive."'  The  foreman  of  the  local  fire  deparfcinent  thereupon,  at  imminent 
peril  to  his  life,  entered  the  building  and  succeeded  in  reaching  the  unfor- 
tunate woman.  He  found  her  already  suflFocated  and  lifeless,  but  succeeded 
in  rescuing  her  body  and  restoring  it  to  her  husband.  He  asked  the 
reward,  but  the  husband  refused  it,  claiming  that  the  foreman  had  done 
no  more  than  his  duty,  and  moreover  had  given  no  notice  that  he  accepted 
the  offer.  The  court  held  that  it  could  not  be  shown  by  ordinance  or 
decision  that  any  duty  of  rescuing  persons  or  bodies  rested  on  these  fire- 
men, that  the  plaintiff  went  beyond  his  duty  when  he  entered  the  flames 
at  the  peril  of  his  life,  that  his  act  accepted  the  offer,  and  that  he  was 
entitled  to  the  promised  reward. 

When  the  student  has  read  this  sequence  of  cases  and  discussed  them 
zealously  with  his  fellows  and  his  instructor,  he  certainly  has  a  hold  on 
the  law  of  *'  offer  and  aoceptance,"  that  it  is  diflicult  to  get  from  the  study 
of  these  cases  by  anyone  else,  however  neatly  that  other  person  may  state 
the  rules  derived  from  them. 

So  much  for  the  preparation  of  the  lawyer.  A  word  now  as  to  one 
or  two  indictments  brought  against  him. 

In  his  address  as  president  of  the  American  Bar  Association,  delivered 
in  1889,  the  late  David  Dudley  Field,  called   the   greatest  codifier  since 
Bentham,   said  that  it   was  diflicult  to  make  an  exact  computation  of  the 
number  of  lawyers  in  the  United  States,  but  he  estimated  it  at  66,000  in  a 
population  of  60,000,000  and  he  pointed  out  that  France,  with   a   popula- 
tion  of  40,000,000,  has  6,000  lawyers  and  2,400  other  officials  who  do  the 
work  of  attorneys  with  us.     Germany,  with  a   population   of  45,000,000, 
has  in   the   same   category  7,000,  so  that,  he  adds,  "the  proportion  of  the 
legal  element  in  France  is  1  to  4,762,  in   Germany   1   to   6,423,   in  the 
United   States   1   to   909."     But  the  census  of  1890  shows  that  he  much 
under-estimated  the  number  of  lawyers  in  this  country,  there  being  89,630 
instead  of  66,000,  fully  one-third  more,  so  that,  instead  of  there  being  one 
lawyer  to  909  persons,  as  estimated,  there  was,  by  actual  computation,  one 
lawver  to  every  699  persons.     The  census  of  1900  shows  114,703   lawyer?? 
in  a  population  of  76,303,387,  making  one  lawyer  to  every  665  personsf. 
I  have  only  to  say  that  this  extraordinary  preponderance  is   the   result  of 
the  laws,  apparently,  of  supply  and  demand  freely  operating,  and  that  it  h 
largely  accounted  for  by  the  fact  that  our  lawyers  confine  themselves  less 
exclusively  to  the  duties  of  the  profession  than  do  those  of  other  lands,  com- 
bining in  most  small  communities  the  business  of  insurance,  the   care  and 
sale   of   real   estate,  and  money-lending  with  the  pursuits  of  the  law.     As 
Mr.  Bryce  declares  in  contrast  to  the  English  custom,  many   members  of 
our  bar  "  are  practically  just  as  much  business   men   as   lawyers."     Then 
the   system  of  appeals  and   rehearings  allowed  by  our  law  is  peculiarly 
extended,  answering  to  the  humane  if  exaggerated  feeling  dominant  among 
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n«  which  wishes  every  snitor  or  defendant  to  be  fully  heard  and  reheard 
and  again  reheard,  and  which  is  in  marked  contrast  with  the  apparent 
purpose  of  many  foreign  tribunal,  to  even  harshly  abbreviate  hearings  and 
often  to  compel  convictions.  Then,  too,  the  enormous  participation  of  the 
American  lawyer  in  public  office  tempts  many  to  the  bar  and  occupies  a 
oreat  number  of  those  who  have  been  called  there. 

As  to  the  relative  merits  of  the  English  and  American  practitioner,  it 
is  almost  impossible   to   speak.     Nothing  could  be  less  worthy  of  praise 
than  the  lower  type  of  lawyer  in  the   United  State..     In    many  jurisdic- 
tions it  is  not  exacted  or  expected  that  he  should  be  a  man  of  education  or 
intelligence,  and  the   safeguards  against  dishonesty  or  bad  character  are 
almost  a8  slight  as  against  incompetency.    A  Western  Chief  Justice,  how- 
ever,  recentlv  said  in  iny  hearing,  that  an  American  lawyer  of  distinction 
and  standing,   but  less  than  the  highest  rank  m  this  country,  h«d.  ^1"^" 
near  50  years  of  age,  been  called  to  the  English  bar  and  been  able  there- 
after  to   win  the  first  place  at  that  bar,  if  we  may  judge  by  the  considera- 
tions of  his  fellows  or  by  his  fee  book.     He  referred,  of  course,  to  the  late 
Judah  P.  Benjamin.     Mr.  Benjamin,  when  he  let  America,  had  not  )^ 
written  his  great  cbssic  on  Sales,  and  at  that  time  it  >«  Sieved   Mr    Pitt 
F^nden  SMaine  ;  Mr.  Benj.  Curtiss,  of  Boston  ;  Mr  Chas.  0  Conor, 
^TwYork,!  Mr.  Reverdy  Johnson,  of   Maryland,    were  contem- 
nnraries   who  had  higher  professional   reputation  in  America  than  Mr. 
Clinrand  Wm.  M.  Evarts.  of  New  York,  might  bo  added  to  this  list. 
No  similar  case  of  an  English  lawyer  winning  the  first  eminence   at   the 
American  bar  is  recalled,  although  now  and  then  a  like  boulevcrsement  of 
literarjr  rankings  has  been  seen. 

I  saw  in  my  London  Law  Times  with  some  chagrin  the  criticism  of 
our  bar  by  Sir  Richard  Webster  (since  advanced  to  the  Lord  Chief 
Justiceship;  and  the  peerage  as  Lord  Alverstone),  who  said,  in  an  after- 
dinner  speech  at  Leeds,  that  his  experience  m  meeting  members  of  our  bar 
before  international  tribunals  convinced  him  that  our  system   of   uniting 

all  functions  of  the  lawyer  in  the  general  practitioner  was  inferior  to 
LL  5  a  divided  profes;ion  of  barristers  and  solicitors  since  it  forced 
ot  iLwyers  te  give  teo  much  attention  to  details  I  was  in  some  part 
Isoled  when  an^minent  member  of  an  internationa  commissmn,  which 
consoled  wnen  an  opening  argument  of  thirteen  days'  dura- 

Sir  Richard  «^7-f  j;t;rrmSof'the  commission  would  think 
tion,  assured  me  kter  that  every  mem  ^^^ 

The  most  candid  discussion  of  our  bar  by  a  f«-f «  «^, -™^^,^^^ 
if  we  may  term  an  Irishman  a  foreigner,  we  find  m  Mr.  Bryce  s    American 
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Commonwealth,"  and  that  aocompli>*hod  writer  is  a  Wrister  in  fnll 
practice  as  well  as  a  law  professor,  a  privy  counselor,  and  memlier  of 
Parliament.  After  justly  condemning  our  old  system  of  admission  to 
practice,  he  says  : 

"  Notwithstanding  this  laxity,  the  level  of  legal  attainment  is,  in  some 
cities,  as  high  or  higher  than  among  either  the  harristers  or  the  solicitors 
of  London.  This  is  due  to  the  extraordinary  excellence  of  many  of  the 
law  schools.  I  do  not  know  if  there  is  anything  in  which  America  has 
aclvanced  more  beyond  the  mother  country  than  in  the  provision  she 
makes  for  legal  e(hication.*'  "  Twenty-five  years  ago  "  (he  wrote  this  in 
1888),  ''when  there  was  nothing  that  could  be  called  a  scientific  school 
of  laAv  in  England,  the  Inns  of  (Wrt  ha^-ing  practically  ceased  to  te«eh 
law,  and  the  universities  having  allowed  their  two  or  three  old  chairs  to 
fall  into  neglect,  and  providing  scarce  any  new  ones,  many  American 
universities  possessed  well  ecpiipped  law  departments,  giving  a  highly 
efficient  instruction.''  "  Even  now,  when  England  has  bestirred  herself 
to  make  a  more  adequate  provision  for  the  professional  training  of  l)0th 
Iwrristers  and  solicitors,  this  provision  seems  insignificant  beside  tliat 
which  we  find  in  the  United  States,  where,  not  to  speak  of  minor  institu- 
tions, all  the  leading  universities  possess  law  schools,  in  each  of  which 
every  branch  of  Anglo-American  law,  ?.  ^.,  common  law  and  equity  as 
modified  by  Federal  and  State  constitutions  and  statutes,  is  taught  by  a 
strong  staff  of  able  men,  sometimes  including  the  most  eminent  lawyers  of 
the  State.  Here  at  least  the  principle  of  demand  and  supply  works  to 
perfection.  No  one  is  obliged  to  attend  these  courses  in  order  to  obtain 
admission  to  practice,  and  the  examinations  are  generally  too  lax  to  require 
elal>orate  preparation.  But  the  instruction  is  found  so  valuable,  so  helpful 
for  professional  success,  that  young  men  throng  the  lecture  halls,  willing- 
ly spending  two  or  three  years  in  the  scientific  study  of  the  law  which 
they  might  have  spent  in  the  chaml)ers  of  a  practicing  lawyer  as  pupils, 
or  as  junior  partners." 

Perhaps  the  critic  suggests  that  Mr.  Bryce  so  wrote  in  a  work  int*»n<K- 
ed  to  have,  and  which  met  with,  an  enormous  sale  in  the  United  States, 
but  in  his  testimony  before  the  Royal  Gresham  Commission,  three  years 
later,  which  was  not  for  American  ears  or  markets,  he  held  up  these  law 
schools  again  as  motlels,  declaring  that  the  plan  of  systematic  teaching 
of  law  has  proved  so  successful  in  the  United  States  that  he  advoc^ites  it 
j)ositively  in  England  ;  and  throughout  the  enormous  mass  of  testimony 
by  England's  greatest  judges,  lawyers  and  law-writers  one  finds  that  no 
one  ([uestions  the  excellence  or  superiority  of  the  American  svstein  of 
legal  education.  Mr.  Dicey,  Vinerian  Professor  at  Oxford  anti  K.  T., 
declared  to  the  same  commission  :     "  The  law  schools  in    America   |)o^sess 
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a  reputation   which   is   nnliko  anything   which   is  possessed   by  any  law 
school  here." 

Sir  Frederick  Pollock,  till  recently  Corpus  Christi  Professor  of 
Jurisprudence  at  Oxford,  said  that  "  the  American  law  schools  have  con- 
vinced the  profession  that  they  do  teach  law  in  an  efficient  way,  in  a  way 
which  makes  a  man  not  only  a  better  instructed  lawyer,  but  a  better  prac- 
tical lawyer."  Sir  Frederick  has  proved  his  sincerity  by  sending  his  son 
to  study  at  an  American  law  school.  A  committee  of  the  Irish  Bench  and 
Bar  has  lately  reported  Irish  legal  education  the  worst  in  the  British 
Islands,  English  the  next,  Scotch  the  best,  but  thai  there  are  no  law 
schools  in  Europe  equal  to  those  of  the  United  States. 

The  bar  must  take  a  great  shore  of  responsibility,  not  only   for   wlmt 
IS  praised,    but   what   is   censured   in    our  laws  and  their  administration^ 
because  of  the  predominant  part  it  has  had  in   making   and   in   executing 
them,   alreiidy   generally   alluded   to.     J.   H.    Benton,   Jr.,   Esq.,  of  the 
Boston  Bar,  in  a  remarkable  paper  read  before  the  Southern  New  Hamp- 
shire Bar  in  1894,  has  pointed  out  the  increasing  proportion  the  bar  of  the 
United  States  bears  to  the  entire  male   population.     Thus,   in   18.50   there 
was  one  lawyer  in  every  491:  males  ;  in  18(10  one  in  every  484  males  ;  in 
1870  one  in  every  479  males,  and  in  1880  one  in   every   398.     The   com- 
putations of   occupations  were  not  completed  for  the  census  of  1890  when 
he  wrote,  but  they  have  since  been  obtained  by  the  present  writer,  and  the 
proportion  there  shown  is  one  lawyer  to  every  3.58  males,  and  the   census 
for   1900  shows  one  lawyer  to  every  282  males.     This  increase  of  the  bar 
as  compared  to  the  male  population  is  slightly  but  not  materially   aflfected 
by  the  fact  that  this  last  census  shows  a  little  over    1,000   female    lawyers 
licensed   in  the    United    States.     It  may  be  remarked  in  passing  that  tlie 
Benchers  of  the  Ontario  Law  Society  of  Canada  have  passed  rules   admitt- 
ing women  to  the  bar,  which  require  that  the  female  barrister  shall  appear 
in  court  in  a  black  dress  under  a  black  gown,  with  white  collar  and  cuffs, 
and  bareheaded.     Xo  such  sobriety  of  dress  is  imposed  on  our  1,000  sisters 
of  the  profession,  they  having  no  official   dress  prescribed  by   rule  or   by 
custom.     They   retain  tlieir  feminine  traits  and  embellishments.     In  fact, 
I  have  known  a  lady  of  the  bar  of   my   old   State,    on   meeting   with   an 
adverse  decision  from  the  court,  instead  of  prosecuting  an  appeal,  to  throw 
a  glass  of  water  in  the  judge's  face. 

The  proportionate  increase  of  the  bar  inclines  the  statistician  to  com- 
pute how  soon  this  will  become  literally  a  nation  of  lawyers,  as  England 
has  been  called  a  nation  of  shop-keepers.  Perhaps  this  extraordinarv 
recruiting  of  the  bar  is  in  part  a  result  of  the  great  participation  in  public 
affairs,  already  alluded  to,  accorded  to  the  bar  in  America.  That,  and  the  *? 
life  freed  from  manual  labour,  the  livelihood  earned  by  the  head  and  not 
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hy  the  hand,  the  social  recognition  accorded  to  the  more  successful  law- 
yers, all  these  have  lured  the  most  ambitious  and  aspiring  youth  in  throngs 
to  the  bar.  There  is  always  room  at  the  top,  and  the  incomes  of  the 
leaders  arc  still  as  great  as  those  of  the  leaders  of  the  much  more  limited 
English  bar,  but  the  earnings  of  a  far  greater  number  at  the  other  end  of 
the  line  afford  a  bare  subsistence.  The  profession  is  an  open  one.  Sub- 
stantially no  general  education  is  demanded  for  admisston  to  it  in  many 
of  our  States,  and  a  year's  zealous  reading  in  many  States,  two  years  in 
most,  and  three  years,  it  is  believed,  in  any,  will  enable  the  ordinary  man 
to  come  to  the  bar.  AVhen  he  has  got  there  he  merely  stands  with  his 
fellows  waiting  for  such  employment  as  comes  to  him  in  a  strenuous  com- 
petition. A  young  man  lately  wrote  me  to  ask  as  to  entrance  into  our  law 
school,  and  wished  to  know  if  there  were  a  good  and  certain  salary  that 
accompanied  the  diploma.  I  was  compelled  to  write  him  that  a  man  with 
a  sheep-skin  merely  stood  in  the  market  for  work  like  other  men. 

Numerous,  too,  as  the  lawyers  are,  there  arc  in  the  United  States  over 
17,.500  more  physicians  and  surgeons  than  members  of  the  bar.  There  are, 
as  we  have  seen,  substantially  the  same  number  of  clergymen  and  lawyers, 
a  man  of  God  to  offset  almost  every  one  of  those  disciples  of  the  law,  and 
there  are  more  than  four  times  as  many  teachers  and  professors  as  there 
are  lawyers,  and  these  last  are  largely  maintained  by  the  contribution  of 
the  public,  exacted  by  law. 

Perhaps  part  of  the  attraction  of  the  legal  profession  lies  in  the  unique 
position  of  our  courts.  Parliament  is  supreme  in  England,  and  its  acts 
cannot  be  questioned  by  the  highest  judicial  tribunal. 

Lord  Justice  Bowen  has  said :  "  Parliament  in  its  omnipotence  can 
declare  that  a  horse  shall  mean  a  cow,  or  a  salmon  an  oyster,  rogardless  of 
all  laws  of  natural  history." 

The  legislative  and  executive  branches  are  not  supreme  with  us. 
There  is  always  a  written  constitution,  State  and  Federal,  with  which 
their  acts  must  be  compared  and  by  which  they  must  stand  or  fall.  This 
function  of  declaring  them  valid  or  otherwise  on  such  comparison  belongs 
to  our  courts,  and  the  bench  is  only,  as  it  were,  a  committee  of  the  bar 
assigned  to  a  special,  arduous  but  honourable  duty  ;  the  judges  are  still 
of  the  brotherhood.  This  great  concession  of  power  to  the  judiciary, 
made  as  a  new  thing  in  the  world  by  our  Federal  Constitution,  is  a 
constant  factor  in  maintaining  the  power  and  importance  of  both  bench 
and  Imr.  What  is  the  greatest  triumph  in  Mr.  Joseph  Choate's  brilliant 
life  ?  The  winning  of  the  decision  from  the  Supreme  (jourt  of  the  United 
States  against  the  validity  of  the  income-tax,  a  decision  reached  by  a 
closely  divided  court  in  which  one  justice  is  known  to  have  vacillated  until 
the  last.  It  utterly  deranged  the  revenue  of  the  nation  and  was  an  exercise 
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of  power  undreamed  of  in  English  or  European  courts  ;  yet  it  met  with 
instant  acquiescence  from  the  government  and  the  people.  Such  a  success 
as  Mr.  Choate's  could  not  have  come  to  an  English  lay wer.  The  great 
reputatimis  at  the  English  bar  of  to-day  seem  to  have  been  derived  mainly 
from  sensational  libel  and  divorce  suits,  and  none  can  originate  from  great 
constitutional  discussions.  The  English  judge  is  made  important  by  wig 
and  gown  and  javelin  men  and  great  state  and  income,  unlike  the 
judges  of  any  other  nation,  but  he  has  no  such  power  as  this  which  our 
courts,  under  the  impulse  of  our  bar,  can  exercise. 

Lawyers  are  students  of  precedent  and  have  been  called  by  a  bold  and 
Utter  tongue,  "  the  conservers  of  old  abuses.'*  So  they  have  sometimes 
been,  deserving  the  taunt  of  Voltaire,  and  in  this  respect  the  clergy  and 
all  great  seats  of  English  learning  have  stood  with  them  ;  but  in  a  society 
where  many  supposed  safeguards  have  been  surrendered,  where  many 
untrained,  shifting,  passionate,  dislocated  elements  are  contending,  this 
great  conservative  element  plays  no  mean  or  useless  part.  Curiously 
enough,  too,  the  bar  furnishes  not  only  a  great  deal  of  the  ballast  for  the  Ship 
of  State,  but  a  large  part  of  the  sails  as  well.  Many  of  the  leaders  of  re- 
form have  been  lawyers,  as  Betbam,  Brougham,  and  the  humane  Romilly  in 
England;  the  radical  Sumner,  Seward  and  the  humane  Lincoln  in  America. 
In  the  late  constitutional  convention  of  New  York,  which  gave  the  guarantee 
of  constitutional  enactment  to  so  many  advanced  reforms,  133  members 
out  of  175  were  lawyers,  and  Mr.  Choate  was  in  the  chair. 

When  we  turn  back  to  review  the  course  of  the  United  States  and 
consider  the  Declaration  of  Independence  and  conceive  its  boldness  in  the 
then  world  and  its  advancement,  we  must  remember  that  twenty-five  out 
of  it«  fifty-six  signers  were  lawyers.  If  we  look  to  the  Constitution  of  the 
United  States  and  allow  the  wisdom  it  evidenced  and  the  safety  it  has 
assured,  we  must  remember  that  thirty  out  of  the  fifty-five  members  of  the 
convention  that  framed  it  were  lawyers ;  that  of  the  twenty-five  presidents 
who  have  sworn  to  observe  it,  twenty  were  lawyers ;  and  of  the  twenty- 
four  vice-presidents,  eighteen  have  been  lawyers,  and  the  incumbent  last 
chosen  had  studied  law  and  the  nominee  against  him  was  the  Chief  Justice 
of  our  most  populous  State. 

Of  234  Cabinet  officers  up  to  1894  appointed  by  those  presidents,  219 
have  been  lawyersr-all  but  fifteen.  That  out  of  the  1,157  Governors  of 
States,  Mr.  Benten,  who  is  still  my  authority,  was  in  1894  able  to  find  the 
o<5cupationof  only  978,  and  578,  far  more  than  half  of  those,  were  lawyers. 
That  up  to  1894  in  the  Senate  of  the  United  States,  3,122  senators 
had  been  seated,  and  of  these  2,068,  more  than  two-thirds,  weie  lawyers  ; 
m  the  lower  house  of  Congress,  11,889  representatives  had  l)een  enrolled, 
and  of  these  5,832  have  been  lawyers  ;  that  in  some  sessions  as  high  as  71 
per  cent,  of  both  houses  have  been  lawyers,  and  the  average  has  beert  53 
per  cent. ;  that  ex-necessitate,  the  entire  judiciary  has  been  taken  from  the 
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bar.  That  in  this  State  of  Iowa,  where  agriculture  is  so  predominant,  onr 
present  Governor  and  our  last  Governor  are  lawyers,  one  of  our  two  re- 
presentatives in  the  Cabinet  is  a  lawyer,  both  our  eminent  United  States 
senators  and  ten  out  of  eleven  members  of  the  House  of  Representatives 
are  gentlemen  of  the  bar,  I  believe,  which,  I  submit,  helps  to  account  for 
the  great  and  disproportionate  influence  Iowa  has  for  years  exercised  in 
Federal  affairs.  When  we  consider  all  this  we  must  confess  that  this  na- 
tion, in  its  foundation  and  in  its  129  years  not  without  prosperity  and 
achievement,  has  trusted  much  to  the  lawyers.  "  Magna  pars  f ui,"  the 
bar  can  well  say,  "  A  great  part  of  this  I  was." 

One  cannot  conceive  that  such  a  reflection  should  be  other  than  grate- 
ful to  an  American  lawyer  who  loves  his  profession  and  his  country  alike. 

A  jurist  has  been  well  described  as  one  who  knows  something  of  tlie 
laws  of  every  country  but  his  own,  and  there  are  those  who  in  the  same 
way  know  something  good  of  every  country  save  their  own,  but  that  un- 
happy class  is  fortunately  limited. 

It  plainly  behoves  an  American  lawyer  to  consider  solemnly  and 
gratefully  the  noble  past  of  his  country  and  the  great  participation  of  his 
profession  therein.  It  ought  not  to  be  the  parent  of  boastful  vaunts  on 
the  part  of  the  bar  of  to-day,  but  of  earnest  effort  to  prepare  for  and  to 
fulfil  in  no  unworthy  manner  the  high  and  serious  duties  devolving  upon 
it.  Not  to  seek  to  become  good  lawyers,  as  the  famer  said,  "  by  reading 
all  the  morning  and  talking  all  the  afternoon"  ;  not  to  be  what  Erasmus 
called  the  lawyers  of  England  in  Henry  the  Eighth's  time,  '•  a  most  learn- 
ed species  of  profoundly  ignorant  men  ;  "  but  to  be  the  enlightened  and 
trained  servants  of  justice,  shaping  the  law  to  its  needs,  participating  more 
than  their  fellowmen,  not  only  in  administering,  but  also  in  creating  and 
declaring  the  law,  and,  therefore,  as  trustees  for  all,  doubly  bound  to  seek 
the  good  of  all.  Said  President  Josiah  Quincy,  of  Harvard  University, 
in  1832,  at  the  dedication  of  the  Dane  Ijaw  School,  "  What  profession 
more  deeply  influences  the  conditions  of  society,  either  for  evil  or  for 
good?"  The  business  of  lawyers  is  to  maintain  the  rights  of  others. 
Where  rights  are  manifold,  lawyers  are  numerous;  where  rights  are 
limited,  lawyers  are  few.  China,  where  instruments  for  crushing  finger 
and  ankle  bones  are  judicial  assistants  and  crucifixion  is  still  a  punishment, 
in  whose  vast  and  copious  speech  no  word  for  liberty  is  found,  China  per- 
mits no  lawyers.  Our  own  country,  God  bless  her,  has  in  proportion  to 
population  about  forty-four  times  as  many  as  Russia,  twelve  times  as 
many  as  Germany,  six  times  as  many  as  France,  and  a  little  over  one  and 
one-half  times  as  many  as  England  and  Wales,  and  this  increased  proportion 
fairly  indicates  the  advance  of  popular  right  in  these  several  countries. 

The  bar  ought  to  be  zealous  for  wise  law  reforms,  because  they  can 
hardly  hope  to  prevail  without  its  aid,  since  other  men  trustfully  look  to  it 
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for  guidance  in  such  matters.  As  to  these  reforms  the  public  is  the  client 
of  the  bar  to  which  it  owes  a  professional  duty,  faithfully  to  be  performed. 
Large  freedom  and  high  civilization  have  never  co-existed  in  the  world 
(without  the  great  advancement  of  the  profession  which  stands  for  the 
;  rights  of  defence,  for  the  systematic  appeal  to  justice.  We  cannot  read 
the  future,  its  misty  and  shimmering  veil  deludes  us  only  with  a  reflection 
of  the  past,  but  we  may  well  believe  that  D'Agnesseau,  when  he  calls  his 
brethren  of  the  bar  of  France  "  An  order  as  old  as  the  magistracy,  as  noble 
as  virtue,  as  necessary  as  justice,"  spoke  not  for  one,  but  for  all  times  and 
all  civilized  countries,  and  most  of  all  for  the  Great  Constitutional  Mo- 
narchy and  the  Great  Republic,  the  homes,  as  they  are,  of  sober  and  stable 
liberty.  Mr.  Bryce,  in  his  valedictory,  as  professor  of  jurisprudence  at 
Oxford,  finely  said  of  that  ancient  university  that  she  *^  still  and  always  " 
.  .  .,  "  embodies  in  visible  and  stately  form  the  unbroken  continuity  of 
the  intellectual  life  of ''  her  "  country.'*  Long  may  we  be  able  to  say  the 
same  of  the  bench  and  bar  of  our  noble  State  and  of  our  unbroken  and 
triumphant  republic. — A.  L. 

CRIMINAL  ANTHROPOLOGY— A  REVIEW. 

The  treatment  of  criminals  has  perplexed  the  statesmen  of  all  ages, 
and  in  their  efforts  to  protect  society  against  the  criminal,  all  kinds  of 
methods  have  been  tried.  For  centuries  the  underlying  principle  of  penal 
law  was  that  of  vengeance  and  repression.  The  state  tried  in  vain  to 
suppress  crime  by  the  terror  of  tortures  and  intimidation.  "All  hope 
abandon  ye  who  enter  here,"  might  properly  have  been  inscribed  over  the 
portals  of  every  penal  institution  a  century  ago,  for  the  whole  life  of  the 
prisoner  was  ingeniously  contrived  for  producing  misery  and  despair,  so 
that  his  mind  might  be  filled  with  the  hideous  terror  of  it,  in  the  belief 
that  upon  his  release  fear  would  act  as  a  deterrent  to  crime.  Even  on  his 
release  the  pitiless  vengeance  of  society  followed  him  up,  for  the  criminal 
at  that  period  was  marked  and  branded  for  life,  that  he  might  serve  as  a 
living  warning  to  others  if  he  tried  to  fall  into  step  with  the  world  again. 

Did  it  work  as  anticipated  ?.  Of  course  not.  In  fact  crimes  of  property 

became  even  more  daring,  until  experience  was  crystallized  into  the  axiom 

'  that  "crime  thrives  upon  very  severe  penalties."  In  the  older  countries  the 

prisons  and  jails  became  so  choked  that  the  government  had  to  resort  to 

transportation  and  penal  colonies  for  the  disposal  of  their  human  rubbish. 

After  eighty  years  of  futile  experiment  of  this  kind,  the  failure  of  the 
transportation  plan  was  admitted,  and  practically  abandoned.  But  this  was 
not  without  its  value,  for,  at  least,  it  gave  the  world  the  lesson  that  in  many 
cases  a  desperate  criminal  could  turn  over  a  new  leaf  in  the  new  environment, 
and  become  a  useful  member  of  society.  The  advent  of  hope  in  our  British 
penal  institutions  brought  with  it  the  dawn  of  a  new  life  for  the  criminal 
classes,  and  opportunity  succeeded  where  mere  cruelty  had  failed. 
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In  the  Victorian  era  the  penologists,  profiting  by  the  failures  o£  the 
past,  evolved  the  humanitarian  plan  of  reformation  and  rehabilitation. 
They  began  to  work  with  the  criminal  as  well  as  for  him.  The  beginning 
of  the  twentieth  century  has  witnessed  the  advent  of  preventative  methods 
as  well  as  the  adoption  of  many  curative  agencies  now  in  operation  in  our 
penal  Institutions. 

The  causes  of  social  disorders,  the  relationship  between  pauperism 
and  crime,  the  better  housing  of  the  poor,  the  child  placing  from  the 
crowded  and  congested  slums  of  our  larger  cities,  are  all  vital  qtiestions  in 
the  new  criminology  of  the  Dominion,  and  they  are  having  the  thoughtful 
and  serious  consideration  of  the  best  thinking  people  from  the  Atlantic  to 
the  Pacific  coast. 

The  curative  agencies  of  the  Dominion  penitentiaries,  working  through 
the  channels  of  authority  and  discipline,  accompanied  by  the  industrial 
and  the  educational  methods,  with  the  helpful  auxiliary  of  the  parole 
system  embracing  the  kindly  oversight  of  the  discharged  prisoner  in  provid- 
ing friends  and  employment  on  the  day  of  his  discharge,  are  producing 
magnificent  results  in  the  transformation  of  the  criminal  strata  to  the 
social  strata  of  usefulness  and  good  citizenship. 

One  of  the  great  advantages  England  has  in  her  penal  system,  is 
embodied  in  the  fact  that  all  her  jails  and  prisons  come  under  one  authority. 
In  Canada  only  the  penitentiaries  come  under  Federal  authority,  the  pro- 
vince holding  jurisdiction  over  provincial  prisons  and  jails. 

The  wisdom  of  the  parole  system,  and  the  discretion  exercised  in  its 
administration  can  be  judged  by  results.  From  the  adoption  of  the  system 
in  1899  u»til  the  close  of  the  last  fiscal  year  there  were  1082  paroles 
granted.  Of  this  number  of  prisoners  paroled,  657,  or  about  sixty-one 
per  cent,  have  completed  their  sentences,  under  license,  without  violation 
of  the  conditions  imposed  ;  while  325,  or  thirty  per  cent,  additional  have 
thus  far  respected  the  conditions  of  their  licenses  which  are  still  operative. 
Those  who  have  forfeited  their  licenses  by  subsequent  conviction,  and 
who  may  be  thought  to  represent  the  criminal  element  of  those  under 
license,  number  24,  or  but  little  over  2  per  cent.  The  remaining  7  per 
cent,  have  been  re-committed  for  non-compliance  with  the  conditions  of 
the  license  but  without  charge  of  criminality  against  them  during  the 
period  they  were  at  large. 

It  cost  the  state  |254  per  capita  for  the  maintenance  of  convicts  of 
our  penitentiaries  during  the  past  year.  The  222  men  released  on  parole 
this  past  year  who  have  proved  themselves  satisfactory  cases  have  turned 
» producers.  The  state  has  not  only  been  relieved  of  the  cost  of  their 
keeping  in  penitentiary,  but  these  men  working  outside  at  labourers'  wages 
^|1.50  per  day)  produce  in  the  year  over  one  hundred  thousand  dollars 
to  the  support  of  their  families  and  themselves,    I  know  many  of  these 
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men  who  are  earning  throe  or  four  dollars  per  day,  having  good  positions 
as  capable  mechanics,  etc.,  in  various  cities  o£  the  Dominion. 

Daring  the  year  I  have  twice  visited  the  penitentiaries  and  jails  in 
the  west,  intorviewiog  the  major  portion  of  the  men  and  seeking  employ- 
ment for  the  paroled  and  discharged  prisoners. 

Dorchester,  N.  B.,  and  St.  Vincent  de  Paul  have  had  four  visits 
during  the  year.  In  Kingston  seven  visits  have  been  made  in  the  interest 
of  the  men  and  working  out  the  parole  system. 

A  number  of  patrons  have  been  secured  in  the  cities  and  towns  of  the 
Dominion,  who  are,  on  my  recommendation,  prepared  to  give  employment 
to  the  paroled  or  discharged  convicts.  We  have  provided  a  number  with 
transportation,  when  such  assistance  has  been  deemed  advantageoi4s,  and 
have  otherwise  assisted  specially  deserving  or  needy  cases.  At  the  request 
of  their  parents,  five  wayward  boys  were  located  in  the  penitentiaries,  in 
which  they  had  been  incarcerated  unknown  to  their  parents,  and  returned 
to  them  on  their  discharge  from  the  penitentiaries.  Several  cases  of 
reconciliation  and  rehabilitation  between  husbands  and  their  wives  and 
families  have  also  been  made,  and,  where  homes  have  been  broken  up 
through  the  criminality  of  the  parents,  these  homes  have  been  restored  aad 
their  children  when  in  the  custody  of  charitable  societies  or  friends,  have 
been  returned  to  their  parents. 

I  have  been  able  to  find  employment  for  2^6  men  on  their   discharge 
from    the   federal  institutions  duriag  the  past  year,  apart  from  the  paroled 
;*  convicts. 

Review  of  Tabulated  Pakolb  Statement. 
For  Year  ending  June  30,  1905. 

The  following  statement  of  results  has  been  compiled  from  figures 
obtained  from  the  Commissioner  of  Dominion  Police,  and  I  submit  them 
for  consideration  : 

r^       w  13      1  J  18991900il90lil902ll903i904^p  .  I 

Convicts  Paroled.  ^^^  190i:i9021903;1904 1905  ^^^^ 

' t ' ' ' 

From  penitentiaries  ...       71    122   157   1131  122   127       712 

From  prisons,  jails  and  reformatories         1     53|     89     65     67     95       370 

'  Total         ...       72   175i  246   178   189  222     1082 

Licenses  cancelled  for  non-compliance  |  ' 

with  conditions                               ...  5  9     19  11  16i     16j  7G 

Licenses  forfeited  by  subsequent  convic-  ,  '  i 

tions                                                ..*  7  8       6  2  ...         1  24 

Sentences  completed  on  parole         ...  ;  59  141    189  1241  96;     48;  657 

Sentences  not  yet  terminated         ...  1  17;     32'  41,  77|  157|  325 

Total         ...  :     72   17?!  246   178'  189  222!     1082 
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Increased  Juvenile  Criminality. 
Increase  in  Juvenile  criminality  from  1901  to  1904  : 

1901     1904 
Number  of  Juvenile  Criminals  (under  20  years  of  age).  134       161 
Those  under  20  years  of  age  constitute   12   per  cent,  of  the  entire 
number  of  criminals.    This  fact  brings  the  origin  of  crime  close  to  the 
hpmes  of  the  country. 

Comparative  Statement. 
The  man  who  commits  murder  in  New  York  city  is  in   liardly  more 
danger  of  going  to  the  death  chair  than  he  is  of  being  struck  by  the  trolley 
car.    The  facts  are  proved  by  records. 
Homicides  in  New  York  city : 

Year  Number 

1866  •••  ••*  ...  8 

xO  t  ^  •••  •••  *••  *^ 

1885  •••  •••  •••  84 

1896  ...  ...  ...  91 

1904  ...  ...  ...        147 

In  1866  there  were  4  convictions  for  the  8  murders  committed.  In 
1904  there  were  27  convictions  for  the  147  murders  and  two  executions 
for  the  year.     Seven  life  sentences. 

Year.  Homicides.  Convictions. 
Greater  I^ondon  (population,  6,500,000)  ...  1904  24  20 

GreaterNew  York  city  (pop.  4,544,354)...  1904        147  27 

The  aggregate  homicides  in  one  year  of  London,  Paris  and  Berlin  do 
not  equal  the  awful  murder  record  of  New  York  city. 
Comparative  Statement. 
Some  little  comment  has  been  made  in  connection  with  the  admi- 
nistrative operation  of  the  Canadian  parole  system,  in  comparison  with  the 
'  operation  of  the  parole  laws  of  the  United  States  and  elsewhere.  They 
emanate  from  a  source  not  in  touch  with  the  results  or  the  figures  given 
from  the  states  and  countries  where  the  parole  system  is  in  vogue.  I 
have  gone  carefully  over  the  tabulated  statements  of  two  of  the  leading 
United  States  penal  institutions,  showing  from  their  figures  the  best  per- 
centage of  work  accomplished  under  the  system  of  a  "Board  of  Control," 
or  the  "Board  of  Pardons."  I  think  after  a  study  or  analysis  of  both 
systems  you  will  agree  that  the  Canadian  system  is  second  to  none,  not 
only  in  results  accomplished,  but  in  the  principle  of  administration.  The 
careful  investigation  sought  in  each  case,  and  the  thoughtful  consideration 
given  by  the  Department  of  Justice  before  the  Crown  will  grant  a  parole 
to  any  prisoner  in  our  penal  institutions  in  Canada,  is  strongly  in  evidence 
from  the  results  shown  by  the  Canadian  system. 

The  record  of  the  State  prison  at  Michigan  City  from  April  1st,  1897, 
to  April  1st,  1904,  shows  909  men  released  on  parole.    184,  or  twenty  per 
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cent.,  proved  delinquent.  Of  this  number  99  were  returned  to  prisons  for 
crimes  committed  while  on  parole.  Of  69  cases  the  maximum  of  the 
term  for  which  they  were  sentenced  expired  while  they  were  on  parole, 
and  ^hey  received  their  discharge,  491  earned  their  discharge  by  good 
conduct  while  on  parole,  17  died,  and  148  continue  to  make  their  reports 
required  by  the  authorities. 

From  the  Indiana  Reformatory,  of  the  same  dates,  1611  men  were 
released  on  parole,  and  of  these  847  have  been  discharged  after  having 
made  satisfactory  reports  for  such  time  as  was  required  by  the  parole 
Board  of  Control.  Of  the  whole  number  paroled,  348,  or  23'8  per  cent.,  failed 
to  comply  with  their  conditions  of  parole.  The  majority  of  these  men, 
having  committed  oflEences,  were  returned  to  the  institution.  Of  144  cases 
the  maximum  sentence  expired  and  they  received  their  discharge.  One 
was  pardoned  by  the  governor,  36  died,  and  172  continue  to  make  their 
reports. 

The  amount  of  wages  earned  by  the  paroled  men  of  both  institutions 
netted  |587,711-26. 

All  our  prison  knowledge  comes  from  accumulative  experiences  <if 
past  ages.  All  progress  has  its  root  in  the  sense  of  failure  to  realize 
ideals  marking  each  epoch  in  the  world's  history  from  the  days  primeval. 
There  are  as  many  distinct  ideals  as  there  are  groups  of  men.  The 
economic  ideal  of  a  prison  is  that  it  shall  be  self-supporting  ;  the  admi- 
nistrative ideal  is  that  it  shall  be  secure  and  orderly  ;  the  punitive  ideal 
that  it  shall  crush  its  helpless  inmates  and  strike  terror  into  the  hearts  of 
men  tempted  to  enter  upon  a  criminal  career ;  the  sentimental  ideal, 
that  it  shall  be  the  abode  of  comfort,  hallelujahs  and  content ;  the  phi«> 
losophic  ideal,  that  it  shall  be  so  conducted  as  to  reform  as  many  of  those 
committed  to  it  as  are  susceptible  of  reformation  and  rehabilitation.  These 
ideals  spring  up  partly  from  within  and  partly  from  without.  Prison 
officials  have  the  oppoitunity  to  study  the  criminal  at  first  hand.  By  their 
close  and  continued  contact  with  him  they  become  familiar  with  his  pe- 
culiarities, his  tastes,  his  notions,  his  sentiments,  and  his  habits.  They 
note  the  efEect  upon  him  of  every  detail  of  the  discipline  to  which  he  is 
subjected,  and  the  changes  in  their  attitude  to  him  correspond  to  the 
keener  insight  and  more  accurate  judgments  gained  by  a  large  and  lon^ 
experience  in  prison  administration. 

The  outside  world  has  a  difEerent  standard  of  comparison.  It  judges 
by  results  as  shown  on  the  ledgers  of  the  State,  the  docket  in  the  criminal 
courts,  police  courts  and  elsewhere.  From  these  sources  we  hear  often 
the  questions  :  Does  punishment  really  punish  ?  Does  intimidation  really 
intimidate  ?  Do  reformations  really  reform  ?  Is  there  any  appreciable 
diminution  in  the  volume  of  crime  in  the  Dominion  of  Canada  ? 
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Crime  is  olJ,  olJ  as  the  hniuan  history.  The  causes  of  crime  are  deep, 
ancient  and  persistent.  Some  day  these  causes  may  be  remored.  Let  us 
live  in  hope,  but  now,  it  is  folly  to  speculate  in  optimistic  dreams  not  hav- 
ing their  foundation  on  sound  logic  or  fact.  The  bald  facts  are — we  must 
help  where  we  can,  or  some  will  perish  who  might  be  rescued.  There  is 
no  doubt  the  world  in  each  cycle  must  grow  better.  What  we  do  in  our 
j^eneration  should  be  done  on  sound  foundation  and  in  a  practical  way  to 
recommend  it  to  those  who  follow  and  carry  on  the  work  of  prison  and 
social  reform. 

The  Relapsed  Criminal. 
Keoidivism. 

The  great  plague  of  society  is  the  recidivist*  He  is  the  man  or 
woman  who  has  gone  to  prison  half-a-dozen  times,  or  it  may  be  fifty  or  a 
hundred.  In  some  countries  a  criminal  who  has  been  in  prison  two  or 
three  times  is  regarded  as  a  recidivist  without  reference  to  the  nature  of  his 
offence*  Under  the  German  system  he  is  regarded  as  a  recidivist  only 
when  he  repeats  his  offence. 

There  are  recidivists  who  are  professional  and  anti-social.  It  is  the 
latter,  whether  he  be  a  general  recidivist,  committing  a  variety  of  crimes, 
or  a  special  recidivist,  confining  his  infractions  to  a  single  line,  who  is 
most  dangerous.  The  real  problem  in  dealing  with  this  matter  is  to  dis- 
tinguish between  the  accidental  or  occasional,  and  the  habitual  criminal. 
Discharged  Prisoners  and  Recidivists. 

We  cannot  separate  the  proper  treatment  of  paroled  prisoners  from 
the  large  and  important  question  of  prison  administration.  When  a  man 
returns  to  prison  a  second  or  third  time  it  may  be  because  when  he  went 
out  of  prison  he  was  not  properly  educated  to  go  back  into  society  or  it 
may  be  because  society  was  not  properly  educated  or  prepared  to  receive 
him.  If  the  con^^ct  has  learned  a  trade  through  the  industrial  agencies  of 
the  prison  which  lie  at  the  basis  of  all  improvement,  it  is  not  so  difficult 
to  pkce  him.  But,  if  a  man  comes  out  of  prison  without  industrial  fun- 
damentals inculcated  into  his  habits,  it  is  hard  to  tell  which  is  the  more 
helpless,  the  prisoner  who  asks  for  work  or  the  man  who  would  like  to  be- 
friend him  by  giving  him  employment.  I  have  come  to  *the  conclusion 
that  efforts  of  this  character,  to  be  effective  and  lasting,  must  be  carried 
on  as  a  supplementary  agency  when  he  leaves  the  prison,  followed  up  out- 
side by  all  the  better  influences  for  his  rehabilitation.  As  a  rule  the 
paroled  prisoner  meets  an  apathetic  and  sometimes  hostile  feeling  in  society 
when  he  begins  to  breathe  the  atmosphere  of  freedom. 

This  is  where  the  services  of  the  parole  system  are  active  and  potent. 
We  stand  by  the  man  before  and  after  he  is  placed  in  a  situation.  Should 
he  hold  fast  his  determination  to  reform,  we  encourage  him  in  this  in- 
tention, till  a  man  once  weak  and  almost  helpless  begins  to  feel  his  footing. 
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and  in  the  coarse  of  time  he  becomes  a  social  unit.    Thus  he  is   saved  to 
citizenship  and  the  state. 

The  indefinite  sentence  system,  as  proposed  by  the  Inspectors  of  Pe- 
nitentiaries in  Annual  Report  for  1904,  sessional  paper  No.  34,  would 
greatly  strengthen  our  hands  in  working  out  the  problem  in  ^connection 
with  the  relapsed  criminal  in  Canada.  I  would  apply  this  system  to  every 
man  going  to  jail  or  prison  on  the  third  commitment,  sometimes  on  the 
second,  never  on  the  first.  If  a  man  has  made  up  his  mind  to  follow  a 
criminal  life,  he  is  better  oflE  in  prison  than  at  liberty.  Society  also  will 
benefit  by  this  protection.  Has  society  not  the  right  to  demand  this  pro* 
tection  ?  When  conditionally  released  the  recidivist  will  have  an  opportu- 
nity of  proving  himself.  Should  he  lapse  into  his  former  life,  he  will 
immediately  forfeit  his  parole  and  be  returned  to  prison. 

Let  me  cite  the  Swiss  system  in  dealing  with  and  reducing  the  recidi- 
vist prisoners  in  the  Canton  of  Neuchatel.  The  recidivists  numbered  in 
their  prisons  in  the  year  1870,  75  per  cent,  of  the  total  population.  They 
adopted  the  indeterminate  sentence  system,  and  from  1870  to  1892,  tfie 
result  demonstrated  that  recidivism  decreased  to  4  pei*  cent.  Now  the 
recidivist  is  seldom  found  in  their  prisons.  Our  present  system  in  Canada 
has  but  little  effect  on  the  habitual  recidivists.  Very  few  relapsed  crimi- 
nals desire  to  reform  or  change  their  way  of  living.  Hence  on  their  dis- 
charge they  refuse  any  work  offered  or  provided  to  assist  them.  Many  have 
said  openly  to  me,  "  I  prefer  to  follow  the  graft."  Something  should  be 
done  to  lessen  this  great  evil.  Give  the  indefinite  sentence  system  a  trinl 
and  the  axe  will  be  laid  at  the  root  of  this  dangerous  and  pestiferous 
organism.  With  the  indefinite  sentence  treatment,  the  recidivist  will  begin 
to  diminish  and  disappear  under  the  strong  and  helpful  administration  of 
our  Canadian  prisons. 

The  vagrant  question  is  also  vital.  The  tramp  element  still  pras- 
pers.  The  man  who  will  not  work  is  exceedingly  dangerous.  Many 
of  the  serious  crimes  committed  during  the  past  five  years  can  be  traced 
to  the  tramp  element ;  many  of  them  are  professional  in  their  avocation. 

A  successful  beggar  is  apt  to  be  haughty,  arrogant,  dictatorial.  On 
the  whole  the  spirit  of  begging  is  the  spirit  of  highway  robbery.  From 
an  humble  request  for  alms  to  a  demand  for  your  purse  is  but  a  step  in 
begging  evolution.  In  both  cases  the  man  wants  something  that  is  not  his. 
There  are  three  ways  open  to  the  human  reason  to  gain  it :  earn  it,  beg  it, 
seize  it.  The  first  method  to  a  lazy  man  is  absurd  ;  to  dig,  many  are 
ashamed.  And  the  second,  to  beg,  many  regard  it  as  too  easy.  And  the 
last,  to  seize,  many  think  to  be  the  best  of  all^provided  objections  are  not 
too  strenuous.  Therefore  the  highwayman  is  simply  an  advanced  tyi>e  of 
beggar  I  Nothing  but  an  effective  and  drastic  treatment  will  reduce  the 
tramp  nuisance  to  a  minimum  in  our  criminal  population. 
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Canadl\n  Criminology. 

It  IS  strange  that  the  disbelief  in  the  possibility  of  amendment  on  the 
part  of  the  criminal  shonld  be  so  deep-seated  and  universal.  Men  and 
women,  equally  guilty  before  law,  human  and  divine,  but  who  have  not 
been  exposed  to  the  contamination  and  shame  of  prison  life,  have  abandon- 
ed their  evil  courses  in  response  to  influences  exerted  upon  them  in  free 
lite.  There  have  been  many  signal  instances  of  transformation  of  charac- 
ter and  conduct  occurring  in  prison.  It  would  be  foolish  to  estimate  the 
exact  percentage  of  corrigible  and  incorrigible  convicts  or  to  shut  our  eyes 
jto  the  persistence  of  the  criminal  type  of  character,  or  to  expect  from  the 
leverage  prisoner  anything  more  than  he  shall  cease  to  be  a  law-breaker 
and  become  a  law-abiding  citizen.  Religion  encourages  this  hope,  so  does 
science,  as  I  shall  now  proceed  to  show  : 

The  methods  and  achievements  of  science  have  profoundly  modified 
metaphysical  thought,  so  that  a  new  word,  psycho-physics  has  been 
admitted  to  the  dictionaries.  In  the  psycho-physical  study  of  human  nature 
there  is  a  constant  recognition  of  the  vital  relation  between  mental  expe- 
riences in  the  operations  of  the  brain  and  of  the  nervous  system  in  man, 
of  their  inter-dependence  and  reciprocal  relations  and  influence.  The  re- 
^^earches  of  physiologists  have  shed  light  on  much  that  was  formerly  obs- 
cure in  the  anatomical  structure  and  functions  of  the  body.  We  have 
learned  that  every  mental  impression  and  perception,  every  act  of  memory, 
of  the  imagination,  of  the  judgment,  of  the  will,  every  passing  thought  or 
emotion,  is  accompanied  in  this  life,  the  only  life  of  which  we  have  ex^ 
perimental  knowledge,  by  molecular  clianges  in  nerve  tissue,  by  nervous 
activity  and  emotion.  The  paths  followed  in  the  accumulation  and  dis- 
charge of  nerve  force  have  been  partially  traced.  By  the  aid  of  vivisec- 
tion, scientific  proof  of  their  existence  has  been  secured,  and  the  functional 
utility  of  certain  tracts  of  the  brain  has  been  demonstrated,  enabling  us  to 
localize,  to  a  limited  extent,  cerebral  action,  and  to  inspire  the  hope  that 
the  further  prosecution  of  the  investigations  now  in  progress  may  dispel 
some  portion,  at  least,  of  the  mystery  which  enshrouds  our  present  dual 
existence.  The  correspondence  between  the  order  of  succession  of  nervous 
phenomena  and  the  phenomena  of  thought,  feeling  and  volition,  and  the 
fact  that  certain  of  them  are  demonstrated  simultaneously,  have  given  de- 
finiteness  and  precision  to  metaphysical  speculation  with  reference  to 
purely  mental  operations,  if  such  there  are,  and  they  have  given  us  an 
intelligible  theory  of  the  formation  of  habits,  which,  physiolc^^ically  speak- 
ing, are  neither  more  nor  less  than  reflects  nervous  discharges  rendered 
automatic  by  their  repeated  occurrence,  until  the  paths  worn  in  the  brain 
have  become,  so  to  say,  broad  and  smooth.  The  current  of  nervous  energy 
accordingly  takes  the  line  of  least  resistance.  This  parallelism  extends  as 
far  as  consciousness  enables  us  to  follow  it,  and  no  doubt  it  is  still  deeper 
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and  more  far-reaching.  It  partially  explains,  perhaps,  the  well-known 
and  familiar  fact  that  bodily  states,  experiences  and  habits,  affect  the  mind, 
while  mental  states,  experiences  and  habits,  equally  affect  the  body. 

Expert  treatment  is  the  ideal  of  the  new  criminology.  The  new  cH- 
minology  aims  at  nothing  less  than  the  suppression  of  evil  habits  and  re- 
placing them  by  their  opposites ;  in  other  words,  the  wearing  of  paths  in 
the  brain  which  shall  offer  less  resistance  than  the  old,  familiar  paths ;  the 
creation  of  new  habits  of  thought,  speech  and  action,  with  or  without  the 
consent  of  the  convict  himself.  This  is  a  task  of  tremendous  di£Bculty. 
It  is  revolution  by  means  of  evolution.  It  is  education,  in  the  etymologt* 
cal  sense  of  the  word  ;  the  education  of  all  the  prisoner's  faculties,  physical, 
mental  and  moral,  on  a  well-considered,  well-grounded  plan,  scientific  and 
practical  at  the  same  time,  but  differentiated  to  meet  the  conditions  and 
needs  of  each  individual  case.  Kindness  must  be  blended  with  severity, 
hope  aroused  as  well  as  fear,  obedience  insisted  upon  and  enforced,  and 
above  all  the  good-will  and  co-operation  of  the  patient  enlisted  for*  his 
recovery.  Difficult  as  the  task  may  be,  it  is  not  impossible  ;  but  time  m 
essential  for  its  accomplishment.  How  long  a  time  is  uncertain  and  ocai«- 
not  ever  be  foretold  in  advance.  The  tendency  of  the  parole  system  is  to 
change  the  atmosphere  of  the  prison.  The  convict,  when  his  opposition  to 
oar  penitentiary  discipline  has  once  been  overcome,  comes  to  regard  it  as 
the  abode  of  hope,  not  of  despair.  Sooner  or  later,  he  recognizes  in  the 
warden  a  friend,  whose  strongest  wish  is  to  lift  him  out  of  the  degradation 
into  which  he  has  fallen.  When  he  begins  to  perceive  that  it  is  himself 
who  made  war  upon  society  and  that  society  is  not  his  enemy,  as  he  had 
blindly  imagined,  his  reformation  is  begun.  When  he  learns  the  meaning 
and  intention  of  the  law,  and  becomes  reconciled  to  it,  like  a  wild  animal 
tamed,  his  reformation  is  achieved.  Affirmatively,  therefore,  as  well  as 
negatively,  the  parole  system  is  shown  to  have  rational  basis. 

Let  none  think  that  these  assertions  are  the  language  of  a  sentiment- 
alist or  a  visionary.    Their  truth  has  been  verified  by  experience. 

If  a  man  has  been  in  prison  for  a  term  of  five  years,  more  or  less,  it 
is  a  momentous  instant  for  him  when  the  guard  slips  the  bolt  and  he  ste|)s 
out  a  free  man.  But  if  this  man  was  a  criminal  five  minutes  before  he  was 
discharged  from  prison,  so  he  is  in  principle  five  minutes  after  ;  moving 
ihe  bolt  only  re-shapes  his  circumstances  without  doing  anything  to  change 
the  man.  Change  of  circumstances  is  no  index  of  character.  Construc- 
tive work  in  connection  with  the  parole  system  has  first  of  all  to  be  put 
into  the  personality  of  the  man  before  he  leaves  the  prison  ;  then  there 
must  be  the  effort  on  his  part  to  reform  and  do  better  before  the  system 
can  help  him. 

In  the  operation  of  the  parole  system  we  get  to  know  the  man  from 
every  stand-point  before  a  movement  is  made  to  help  him.    Then  a  patron 


Digitized  by 


Google 


188  The  Ckiminal  Law  Journal.  [Vol.U! 

is  sought  out  who  will  give  the  man  employment,  and  also  take  a  special 
interest  in  his  oversight  to  encourage  him  in  his  endeavour  to  be  law-abid- 
ing. Through  industry  and  the  new  found  social  environments,  a  delin- 
quent is  made  to  feel  the  responsibility  of  his  regaining  a  social  status 
and  becoming  a  good  citizen.  Should  he  relapse  into  his  old  ways  of 
living,  the  license  is  revoked  and  the  man  is  returned  to  prison. 

In  the  ordinary  affairs  of  life  men  everywhere  seek  the  causes  which 
produce  effects.  Men  are  called  into  being,  live  their  lives  and  pass  away 
in  obedience  to  natural  laws  which  are  as  immutaMe  as  the  movement  of 
the  tides.  In  the  evolution  of  our  penal  administration  the  defect  of  the 
born  cripple,  the  idiot,  the  insane,  is  no  longer  charged  to  the  poor  victim 
who  unhampered  by  the  world,  still  has  a  burden  as  heavy  as  should  be 
given  any  mortal  man  to  bear.  It  is  not  very  long  ago  that  a  world  about 
as  intelligent  as  our  own,  believed  that  disease,  deformity  and  sin  came 
from  the  same  cause — some  sort  of  an  evil  spirit  or  genius  that  found  his 
abode  in  man.  The  way  to  destroy  the  evil  spirit  was  to  destroy  the  man. 
Our  penal  systems  have  undergone  a  tremendous  change.  The  paramount 
purpose  of  all  effort  in  the  federal  institutions  is  to  "  correct  with  punish- 
ment." 

It  is  necessary  at  times  to  be  severe  in  our  treatment  of  the  criminal, 
but  never  unrelenting.  While  charity  sustains  the  heart,  science  and 
religion  must  govern  the  mind.  They  are  indissolubly  joined  in  the  treat- 
ment of  the  Ciiminal  classes.  With  these  two  elements  in  a  man's  make- 
up, the  spectres  of  pessimism  which  generally  haunt  the  background  of  our 
efforts  will  vanish. 

Better  than  any  clamour  or  system  for  the  cure  of  crime  is  the  pur- 
pose of  prevention.  For  if  the  ture  is  the  voice  of  the  pasty  and  to  sup- 
press is  the  command  of  temporary  physical  force,  to  prevent  must  be  the 
divine  whisper  of  spiritual  power.  Prevention  did  not  begin  soon  enough 
to  entirely  prevent  crime.  To  prevent  crime,  as  in  preventing  ill-health, 
we  should  begin  at  least  a  century  before  the  criminal  is  born.  We  are 
just  beginning  to  approach  an  ideal  by  insisting  upon  better  homes  for  the 
poor  and  vicious  ;  by  child  placing  in  wells  elected  homes,  and  by  the  pro^ 
visions  of  the  juvenile  court.  While  even  these  excellent  agencies  cannot 
effect  tliose  whose  early  life  is  not  touched  by  their  beneficent  influence, 
yet  preventive  measures  may  be  applied  to  them  at  any  point  of  the  pro- 
gress downward,  and  keep  them  from  drifting  further. 

Has  society  the  right  to  punish  a  feeble  being  and  not  try  to  rescue 
and  correct  it  ?  To  extend  to  a  wayward  one  the  friendly  hand  to  help  it 
in  its  distress  to  forget,  and  make  it  forget,  the  past  blemish  and  taint ;  to 
make  into  a  good  citizen  one  who  might  become  a  useless  and  dangerous 
being  ;  is  not  only  to  serve  the  highest  and  truest  interests  of  one's  country, 
but  it  renders  a  lasting  and  beneficial  service  to  humanity* 
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Chastisement  to  the  delinquent  without  a  possibility  of  a  parole  or 
pardon  and  forgetf ulness,  discourages  and  degrades  ;  while  the  hope  of 
rehabilitation  provokes  to  effort,  and  restores,— C  L,  R. 

W.  P.  Archibald. 


STATEMENT  OF  CRIMINAL  RULINGS  BY  THE  SADAR  COURT 

OF  SIND  FOR  THE  MONTHS  OF  JANUARY  TO  APRIL,  1906. 

Jan.  6  [CRIMINAL  REVISION  No.  98  of  1905.]  1900. 

IMP.  V.  DAD  MUHAMMAD  wd.  DOST  MUHAMMAD. 

Section  W  (e)  of  the  Arm4  Act  (A'/  of  1878), 

It  is  hard  to  define  with  exactness  every  shade  of  an  offence  which  is 
brought  within  the  purview  of  the  Act.  But  some  regard  should  be  had 
to  its  policy,  and  Magistrates  might  put  a  reasonable  and  liberal  inter- 
pretation on  it  in  suitable  cases. 

Where  it  appeared  that  the  accused's  father  had  a  license  and  the  gun 
had  been  given  to  him  by  his  father  to  carry,  it  was 

Held  that,  though  the  Magistrate  was  not  wrong  in  law  in  convicting 
Mm,  he  would  have  exercised  a  wiser  discretion  had  he  acquitted  him. 


Jan.  19  [CRIMINAL  REVISION  No.  15  of  190(3.]  1900. 

IMP.  r.  MUSO  wd.  MATO  and  others. 

Section  250^  Criminal  Procedure  Code, 
It  is  both  irregular  and  illegal  for  a  Magistrate  acting  under  section 
250,  Criminal  Procedure  Code,  to  issue  notice  to  the  complainant,  who 
happens  at  the  time  to  be  in  jail  for  another  offence,  calling  upon  him  to 
appear  before  him  at  the  expiry  of  the  sentence  he  is  undergoing  or  dis- 
pensing with  his  attendance. 

Jan.  19  [CRIMINAL  REVISION  No.  16  of  190(5,]  190C. 

IMP.  r.  SANGAT  and  others. 

Section  239i  Criminal  Procedure  Code^  and  section  883 j  L  P.  Code, 
Where  persons  owning  lands  on  both  sides  of  a  road  were  accused  of 
having  let  the   water  on  their  own  land  overflow  the  road,  and  had  been 
charged  with  an  offence  punishable  under  section  283,  I.  P.  Code, 

Held  they  could  not  be  jointly  tried  ;  held^  further,  that,  as  it  appeared, 
there  had  been  a  big  inundation  and  the  accused  could  not  have  helped  the 
water  flowing  off  their  land,  they  had  not  been  rightly  convicted. 

Jan.  22         [CRIMINAL  REVISION  No.  117  of  1905.]  190C. 

IMP.  r.  ARAB  wd.  MAURUF. 

Act  XIII of  1859  and  sectim  528,  Criminal  Procedure  Ck»de, 

Where  a  District  Magistrate,  acting  under  section  526,  Criminal  Pro- 
cedure Code,  had  transferred  a  complaint  undr  Act  XIII  of  1859  from  the 
Court  of  the  Magistrate  within  whose  jurisdiction  the  complainant  resided, 
and  the  agreement  had  been  entered  into,  on  the  application  of  the  accused, 
'without  notice  to  the  complainant. 
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IleU,  on  the  application  of  the  complainant,  which  alleged,  first,  that 
the  Act  being  for  the  benefit  of  the  employer,  his  convenience  ought  to 
have  been  first  consulted,  and  that  the  transfer  should  not  have  been  made 
without  notice  to  him,  that  both  the  grounds  were  valid,  and  the  order  of 
transfer  should  be  set  aside. 

Jan.  22  [CRIMINAL  REPORT  No.  45  of  1905.]  190C. 

IMP.  r.  MANGIA  xcd.  GANGIA  and  another. 

Sn^ioH  325, 1.  P.  Cod*. 

On  a  conviction  for  the  offence  of  grievous  hurt,  punishable  under 
section  325,  a  sentence  of  fine  only  is  not  legal.  It  should  include  some 
term  of  imprisonment. 

Jan.  30  [(CRIMINAL  APPEAL  No.  77  of  1905.]  190<;. 

IMP.  f.  WALI  MUHAMMAD. 

S-rffVm  300, 1,  p.  CMf. 
No  rule  of  universal  applicability  can  be  laid  down  for  deciding  be- 
tween classes  of  provocation,  and  declaring  this  to  be  and  that  not  to  be 
grave  and  sudden  enough  to  fttlfil  the  requirements  of  the  exception. 
AVhat  is  grave  and  sudden  must  in  each  case  be  a  question  of  fact,  to  be 
answered  upon  the  facts  of  the  particular  case.  But  the  criterion  of 
gravity  could  certainly  never  be  affected  by  consideration  of  seatimentel 

morality. 

Held,  therefore,  that  detecting  a  mistress  in  the  act  of  infidelity  may, 
in  certain  circumstances,  amount  to  provocation  grave  and  sudden  enough 
to  reduce  the  offence  from  murder  to  culpable  homicide  not  amounting  to 

murder. 

Crorcn  vs.  Karim  Bahh  wd.  Shah  Baksh  (Sind  Sadar  Court  Reports 

1899,  p.  LXXVI)  commented  on. 

Feb.  U         \(mmmAL  revision  No-  98  of  1905.]  1906. 

IMP.  f.  BUDHO  tod.  6HULAM  and  another. 

Sfeti0n  340,  Criminal  Procedure  Code, 
ffeld  that  it  is  illegal  for  a  Magistrate  to  whom  a  case  has  been   snb- 
mitted  under  section  349,  Criminal  Procedure  Code,  to  transfer  it  to  another 
Magistrate  for  disposal. 

Feb.  10  [CRIMINAL  REVISION  No.  13  of  190G.]  1906. 

IMP.  r.  ALAHBACHAYO  «•/.  PUNU. 

.%.<*;<,»  m.  J.  P.  Code,  and  teetion  164,  Crimiml  Procedure  Code. 
Held  that  a  statement  properly  recorded  by  a  Magistrate  under  section 
164  Criminal  Procedure  Code,  is  evidence  in  a  stage  of  judicial  proceeding, 
and'can  be  made  the  ground  of  a  charge  in  the  alternative   under   section 

193,  I.  P.  Code. 

Crown  vs.  Gor'i  wife  of  Khair  Muhammad,  Sind  Sadar  Court  Roportsi 
1898,   p.   68,  and    Crown  vs.  Lahru,  Sind  Sadar  Court  Reports,  1902,  p. 

194,  discussed. 
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Feb.  15  [CRIMINAL  REPORT  No.  4  of  1906.]  1906. 

.  IMP.  V,  Mussammat  SABUL  and  others. 

SrcthM250and439,  Ciuvunal  Procedure  Cbde, 

Before  quashing  an  order  nnder  section  250,  Criminal  Procedure 
Code,  for  illegality  of  inadequacy,  it  is  not  necessary  to  issue  notice  to  the 
accused  who  have  been  compensated,  as  it  is  not  an  order  prejudicial  to 
them  in  the  sense  in  which  the  word  is  commonly  used. 

March  2         [CRIMINAL  REVISION  No.  15  of  1906.]  1906. 

IMP.  V.  ALAHYAR  alias  YAR  MUHAMMAD  wd,  PIR  BAKHSH 

and  five  others. 

Seetiom  435  and  439^  Criminal  Procedure  Code, 

The  interference  of  Courts  of  revisional  authority  is  guided  by  well 
established  general  principles.  They  will  not  ordinarily  interfere  upon 
mere  technicalities,  but  must  be  satisfied  that,  unless  they  do,  substantial 
injustice  will  be  done. 

Held  in  this  case  that  the  exclusion  from  consideration,  bv  the  Judge 
of  appeal,  as  inadmissible,  of  the  deposition  of  a  witness,  which  was  admit- 
tedly irrelevant  and  had  been  wrongly  admitted  by  the  trying  Magistrate, 
without  directing  in  the  circumstances,  the  examination  of  the  witness,  in 
the  case,  was  not  a  sufficient  ground  for  interference,  when  it  appeared 
that,  in  taking  the  view  he  did,  he  would  not  have  been  influenced  to  any 
appreciable  extent  by  the  irrelevant  evidence  which  he  excluded  from  his 
consideration. 

Heldy  further,  in  this  case  that  misappreciation  of  evidence  is  a 
ground  upon  which  this  Court  is  slow  to  intervene.  There  must  be  a  clear 
case  of  misappreciation  to  induce  it  to  do  so. 

March  2         [CRIMINAL  REVISION  No.  20  of  1905.]  1906. 

IMP.  r.  GUL  W.  BACHAL. 

Section  379,  /.  P.  Code. 

Where,  as  in  this  case,  the  proof  against  a  person  accused  of  the  ofPence 
of  theft  amounts  only  to  this — ^that  he  knew  where  the  stolen  property 
was  and  pointed  it  out. 

Held  that  he  cannot  be  rightly  convicted  of  that  offence. 

March  3  [CRIMINAL  REPORT  No.  5  of  1906.]  1906. 

IMP.  V.  WADHUMAL  GANGUMAL. 

Section  447,  L  P.  Code,  sections  43S  and  439,  Criminal  Procedure  Code, 

Accused  had  gone  into  the  court-yard  of  the  complainant  with  a 
bailifiE  of  the  Subordinate  Civil  Court  in  order  to  serve  a  summons  on  the 
complainant's  mother,  and  been  convicted  of  an  offence  punishable  under 
section  447, 1.  P.  C.  The  Magistrate  who  tried  him  found  there  was  tlie 
requisite  intention  to  insult.  The  District  Magistrate,  who  made  the  refer- 
ence, was  of  opinion  that  the  facts  disclosed  on  the  record  did  not  warrant 
that  finding. 

Held  it  must  always  be  a  question  of  nicety  to  say  with  what  inten- 
tion in  a  case  of  this  sort  the  entry  was  made,  and  this  Court  as  a  Court  of 
Revision  and  Superintendence  would  not  in  such  circumstances  interfere* 
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March  3        [CRIMINAL  REVISION  No.  10  of  1906.]  1906. 

IMP.  V.  ALAH  BAKHSH  wd.  MANGHAN. 

Section  01  of  AH  1 II  of  1879. 

Punishment  under  Act  VII  of  1879  cannot  properly  be  inflicted,  when 
the  offence  falls  within  the  definition  of  mischief  under  the  Indian  Penal 
Code. 


March  3         [CRIMINAL  REVISION  No.  31  of  1906.]  1906. 

IMP.  V.  SAHIJRAM  KHIAMAL. 

SeetioHS  43S,  436  and  439,  Crimnal  Procedure  Code, 
Accused  had  in  this  case  been  charged  with  ofEences  punishable  under 
sections  331,  and  304,  I.  P.  Code,  exclusively  triable  by  the  Sessions 
Court,  and  was  discharged  by  the  Magistrate  who  held  the  preliminary 
enquiry  into  the  case.  On  an  application  being  made  to  the  Sessions 
Court  under  section  435,  Criminal  Procedure  Code,  enquiry  into  the  case, 
and  after  such  enquiry  to  commit  the  accused  for  trial  before  him  on  the 
above  charges.  The  accused  then  applied  to  the  Sadar  Court  for  the 
revision  and  setting  aside  of  the  order  of  the  Sessions  Judge. 

Held^  rejecting  the  application,  that,  although  it  is  impossible  to  lay 
down  any  hard-and-fa^t  rule  as  to  the  limits  within  which  a  Magistrate 
is  competent  to  appreciate  the  evidence  he  has  taken  in  respect  of  an 
offence  triable  exclusively  by  the  Sessions  Court,  it  is  a  sound  general 
principle,  favoured  by  the  English  law,  that,  where  there  is  evidence 
connecting  the  accused  person  with  the  crime,  evidence  which,  if  laid 
before  a  Judge  and  Jury,  might  and  probably  would.be  left  to  the  Jury, 
then  the  Magistrate's  proper  course  is  to  commit  and  not  to  take  upon 
himself  the  function  of  the  superior  Court. 

IleliU  further,  that  the  Sessions  Judge  had  no  power  to  order  further 
inquiry  and  at  the  same  time  to  order  committal. 

March  20        [CRIMINAL  APPEAL  No.  82  of  1905.]  1906. 

IMP.  r.  KHUDA  BAKHSH  xjod.  UMED  ALL 

Section  297,  Crhni/ial  Procedure  Chde. 
Held  that,  in  charging  a  Jury  while  a  Judge  may  state  what  hi« 
opinion  of  the  evidence  is,  he  should  be  careful  not  to  do  so  in  such  a  way 
as  to  practically  dictate  his  conclusion  to  the  Jury.  To  say,  for  example, 
"  that  the  proved  facts  clearly  show,"  &c.,  is  taking  upon  himself  the 
peculiar  function  of  the  Jury.  For  it  is  they,  and  not  he,  wno  must  decide 
what  facts  are  and  what  are  not  proved. 

April  2  [CRIMINAL  REVISION  No.  121  of  1905.]  1906. 

IMP.    r.   RE  WO   AND   OTHERS. 
Sretion  7  of  Bomhay  Gamhling  Act  (IV of  1887). 

It  may  be  doubted  if  the  presumption  under  section  7  of  the  Act  has 
over  much  material  bearing  on  particular  cases. 

Held  that,  if  instruments  of  gambling  are  found  in  a  house  and 
persons  are  gambling  there,  these  are  facts  which,  with  or  without  the 
section,  would  be  evidence  against  the  accused  requiring  rebuttal.  What 
weight  should  be  given  to  them  depends  on  each  case  as  a  whole.  WherjP 
the  house  has  been  entered  duly  under  a  legal  warrant,  they  might  carry 
more  probative  force. 
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STATEMENT  OF  CRIMINAL  RULINGS  BY  THE  SADAR 
COURT  OF  SIND  FOR  THE  MONTH  OF  MAY,  1906. 

May  i  [CRIMINAL  REVISION  No.  3G  of  1906.]  1906. 

IMP.  r.  CHANDAN  and  others. 

Section  5  of  Bombay  Prerention  of  Oamhling  Act  (IV  of  1SS7), 

Held  in  this  case  that,  as  the  place  where  the  alleged  gambling  was 
going  on  was  not  a  common  gaming  house,  the  conviction  of  the  accused 
under  section  5  o£  Act  IV  of  1887  was  illegal,  and  should  be  set  aside. 

May  15  [(CRIMINAL  APPEAL  No.  15  of  1906.]  190fi. 

IMP.  r.  YARU  wd.  MEWO. 

Section  133^  Itidian  EHdence  Act, 

Although  a  conviction  based  on  the  uncorroborated  testimony  of  an 
approver  is  not  by  the  law  of  India  illegal,  its  validity  depends  upon  the 
degree  of  trust  that  can  bo  reposed  in  the  approver. 

The  rule  that,  before  an  approver's  testimony  can  be  made  the  legal 
and  su^cient  foundation  of  a  conviction,  it  must  be  corrol)orated  in  material 
particulars  by  independent  and  reliable  evidence  touching  not  only  the 
commission  of  the  crime  but  the  identity  of  each  of  the  accused  charged 
with  its  commission,  and  the  part  taken  by  each,  is  certainly  not  a  part 
of  the  law  ol  this  country.  Applied  strictly,  it  dispenses  altogether  with 
the  need  of  an  approver  or  offering  pardon  for  the  sake  of  obtiiining  his 
evidence. 

It  certainly,  however,  is  a  rule  of  prudence,  which  all  Courts  would 
do  well  to  strictly  observe,  that  an  approver's  evidence  is  necessarily 
tainted,  and  should  be  treated  with  caution.  It  is  not,  according  to  the 
best  legal  authority,  safe  to  act  upon  it,  unless  it  is  substantially  corrobo- 
rated in  material  particulars  which  show  that  the  approver  is  not  only 
speaking  the  truth  about  the  commission  of  the  crime  (for  of  that  he  must 
be  plainly  cognizant,  if  he  is  really  an  approver),  but  also  about  the  part 
which  the  accused  person  took  in  it. 


DISQUALIFICATION  OF  JUSTICES  ON  THE  GROUND  OF 
PECUNIARY  INTEREST. 

An  incident  which  we  recorded  at  p.  174,  ante^  would  seem  to  show 
that  the  strictness  of  the  law  as  to  the  disqualification  of  justices  on  the 
ground  of  their  interest  in  the  subject  matter  of  proceedings  before  them 
is  not  so  generally  appreciated  as  it  ought  to  be.    In  the  case  to  which  we 
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refer,  a  magistrate,  sitting  at  a  well-known  police  court,  adjudicated  upon 
two  summonses  for  defrauding  a  railway  company.  At  the  close  of  the 
hearing  of  the  second  summons  he  alluded  casually  to  the  fact  that  he  was 
•himself  a  shareholder  in  the  particular  company,  and  was  apparently  a 
good  deal  surprised  at  being  told  by  the  clerk  that  ho  was  in  consequence 
disqualified  from  adjudicating  upon  cases  to  which  the  company  was  a 
party.  It  is  almost  superfluous  to  point  out  the  importance,  both  on  puMic 
and  private  grounds,  of  the  law  upon  this  point  being  rigidly  observed. 
;In  the  first  place  it  is  essential  to  preserve  the  administration  of  justice 
not. merely  from  any  taint  of  bias  or  impartiality,  but  also,  as  far  as  pos- 
sible, from  any  suspicion  of  such  taint ;  and  secondly,  if  but  one  of  a 
number  of  justices  who  adjudicate  upon  a  matter  is  in  fact  disqualified 
*from  so  doing,  the  whole  proceedings  are  vitiated,  and  any  decision  given 
by  them  may  be  quashed  on  that  ground,  with  the  result  that,  if  their 
order  has  been  enforced,  they  may  find  themselves  exposed  to  the  expense 
and  annoyance  of  an  action  for  trespass. 

The  interest  which  disqualifies  a  justice,  and,  indeed,  any  person  in  a 
judicial  position,  from  adjudicating  upon  a  matter  is,  according  to  the 
usually  accepted  clas.sification,  two-fold,  viz.,  pocuniary  interest,  and  interest 
on  grounds  other  than  pecuniary,  such  as  personal  feeling  or  bias.  It  is 
with  certain  kinds  of  pecuniary  interest  that  we  are  at  present  concerned. 
The  rule  upon  the  point  is  clearly  stated  by  Stephen,  J.,  in  i?.  v.  Farrant 
(18^7),  20  Q.B.  1).  58,  in  the  following  words  :  "It  is  a  leading  principle 
of  English  law  that  no  one  is  allowed  to  be  a  judge  in  his  own  case  ;  that 
means  that  the  least  pecuniary  interest  in  the  subject  matter  of  the  litiga- 
tion will  disqualify  any  person  from  acting  as  judge."  The  most  familiar 
illustration  of  the  working  of  this  rule — as  also  of  the  truth  of  the  boast 
tliat  our  law  is  "  no  respecter  of  persons" — is  the  reversal  of  Lord  Chan- 
cellor CottenhaiHS  judgment  in  the  case  of  Dimes  v.  Grand  Junction  Canid 
(1852),  3  //.  L.  C.  759.  In  the  course  of  the  prolonged  litigation  carried 
on  by  Mr.  Dimes  against  this  company,  he  appealed  against  a  decree  of  the 
Vice-Chancellor.  The  appeal  was  heard  by  the  Lord  Chancellor,  who  had 
apparently  forgotten  that  he  was  the  holder  of  some  shares  in  the  defen- 
dant company,  and  who  affirmed  the  decision.  Sul)se(iuently  the  plaintiff, 
on  discovering  the  facts,  appealed  to  the  House  of  Lords,  who  were  unani- 
mous in  holding  that  the  Lord  (>hancellor's  judgment  must  be  set  aside 
on  the  ground  of  his  interest ;  and  we  are  told  by  a  recent  biographer  that 
it  was  commonly  said  that  Mr.  Dimes  killed  Lord  Cotfenham  by  the  worry 
which  he  caused  him.  The  latter  was  indeed  already  dead  at  the  date  of 
the  Lords'  decision;  but  in  justice  to  his  niemDry  it  may  be  added. that, 
when  they  themselves  came  to  consider  the  original  decree  on  its  merit, 
they  aflSrmed  it  as  he  had  purported  to  do.  The  rule  applies,  of  course, 
to   the   case  of  a  justice   who   is  a  shareholder  or  stockholder    naiuy 
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company  which  is  a  party  to  a  matter  before  him  ;  but,  for  obvious  reasons^ 
its  effect  is  most  often  felt  in  railway  cases.  As  long  ago  as  1863,  a  con- 
Tiction  for  travelling  without  a  ticket  was  quashed  because  some  of  the 
Justices  were  shareholders  in  the  company,  and  therefore  interested  in  enfor- 
cing the  purchase  of  tickets  (/?.  v.  Hammond  (1863),  27  J.  P.  793)  ;  and 
in  many  localities  it  is  by  no  means  easy  to  procure  the  attendance  of" 
Justices  qualified  to  hear  such  cases.  It  must,  however,  be  remembered 
that  if  a  person  who  is  under  disqualification  states  precisely  to  the  parties 
the  nature  of  his  interest  in  the  matter,  and  they  raise  at  the  time  no 
objection  to  his  adjudicating,  it  will  be  too  late  for  them  to  attempt  to  do 
so  after  ho  has  given  his  decision.  (7?.  v.  Kent  JJ.  (1880),  44  J,  P. 
2t)8.) 

Another  kind  of  pecuniary  interest  is  that  which  every  rate-payer  has 
in  questions  relating  to  any  rate  or  fund  to  w  hich  he  is  liable  to  contri- 
bute, or  by  which  he  may  be  benefited.     At  common  law  such  interest  is 
sufficient  to  disqualify.     Thus  we  find  reported  an   instance  in  which  a 
deputy-recorder's  decision  on  a  mere  question  of  taxation  of  costs  was 
quashed  because  he  was  a  rate-payer  contributing  to  the  common  fund  of 
the  respondent  union  (/?.  v.  Cambridge  Becorder  (1857),  8  E,  Sf  B.  637)  ; 
and  in  another  case  the  decision  of  sessions  upon  a  rate  was  quashed  on 
the  ground  that  some  of  the  justices  adjudicating  were  partners  in  a  bank- 
ing company  which  owned  property  assessed  to  the  same  rate  in  the  occu- 
pier's name    (R.  v.    Cheltenham    Commissioners  (1841),    1    Q.    B.    467^. 
The  rigour  of  the  common  law  has,   however,  been  cDnsiderably   relaxed 
by  special  provisions  in  the  case  of  disqualification  arising  out  of  the  pay- 
ment of  rates.     Thus  the  combined  effect  of  16  Geo.  II.  c.  18,  ss.  1,  3  and 
27  &  28  Vict.  c.  39,  s.   6,   is  that  justices  may  adjudicate  in  petty  and 
special  sessions  in  matters  relating  to  "  parochial  taxes,  rates,  and  levies  " 
notwithstanding  that  they  are  themselves  rated  to  or  chargeable  with  such 
taxes,  rates,  and  levies  within  the  parish,  township  or  place  affected  by 
their  decision   (E.r  parte    Workinr/ton    Overseers.   [1894]    1    Q.   B,  416^, 
whilst  in  quarter  sessions  they  are  no  longer  disqualified  from  hearing 
poor  rate  appeals  merely  because  they  are  rated  in  some  parish  in  the 
union  other  than  that  for  w^hich  the  rate  appealed  against  is  made.     So, 
too,  section  258  of  the  Public  Health  Act,  1875,  allows  a  justice  to  act  in 
cases  arising  under  that  statute  notwithstanding  that  he  is  a  member  of  a 
local  authority  or  is  one  ol  several  rate-payers  or  persons  liable,  in  common 
with  the  others,  to  contribute  to,  or  to  be  benefited  by,  any  rate  or  fund 
out  of  which  any  expenses  to  be  incurred  by  such  authority  are  to  be  de- 
frayed.    Similarly,  in  boroughs  a  justice  is  not  to  be  disqualified  from 
acting  in  the  execution  of  the  Municipal  Corporations  Act,  188:^,  "  by 
reason  of  his  being  liable  to  the  borough  rate."     (Section  158  (2)  ).     In 
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the  Metropolis  corresponding  provisions  are  to  be  found  in  the  Metropoli- 
tan Police  Acts,  the  Public  Health  (London)  Act,  1891,  and  the  Metro- 
polis. Water  Act,  1902.  The  Gasworks  Clauses  Act  is  another  statute  of 
general  application  which  contains  an  enabling  clause,  section  46  provid- 
ing that  no  justice  is  to  be  disqualified  from  acting  in  the  execution  of  the 
Act  by  reason  of  his  being  liable  to  the  payment  of  any  gas  rent  or  other 
charge  thereunder.  Again,  no  justice  is  to  be  disqualified  from  acting 
Tinder  the  Licensing  Acts  merely  because  he  is  interested  in  a  railway 
company  which  retails  intoxicating  liquors,  nor  under  the  Salmon  Fishery 
Acts  because  he  is  a  conservator,  or  a  subscriber  to  some  society  for  the 
protection  of  salmon  or  trout. 

The  above  is,  we  believe,  a  complete  list  of  the  statutory  provision* 
which  have  modified  the  rigour  of  the  common  law  rule  with  regard  to 
disqualification  on  the  ground  of  pecuniary  interest.  Unless  a  case  can  te 
brought  within  one  or  other  of  such  provisions  the  rule  still  applies  in  all 
its  strictness  ;  thus  in  R.  v.  Gaisford,  [1892]  1  Q.  B.  381  ;  50  J.  F.  247, 
a  conviction  for  obstructing  the  highway,  upon  a  summons  tak^n  out  by 
the  district  surveyor,  was  quashed  upon  the  ground  (inter  alia)  that  one  of 
the  justices  was  a  rate-payer  in  the  parish  and  so  pecuniarily  interested  in 
the  result  of  the  summons,  the  matter  not  being  one  concerning  the 
"  repair  of  highways  .  .  .  parochial  levies,  taxes,  or  rates"  within  the 
meaning   of   IG    Geo.   II.   c.    18,  s.  1,  nor  yet  a  matter  arising  under  the  ] 

Public  Health  Act,  1875.     It  must  be  remembered  too   that   a   provision  j 

removing  a  disqualification  on  the  ground  of  pecuniary  interest  has  no 
effect  upon  any  other  ground  of  disqualification.  Thus  a  fishery  conser- 
vator, who  is  himself  a  party  to  a  resolution  to  prosecute  an  offender, 
cannot  adjudicate  upon  the  summons  notwithstanding  the  enactment 
above  referred  to,  for  he  is  regarded  as  personally  interested  in  its  result. 
{li.  V.  ITenlef/,  [1892]  1  Q.  B.  504  ;  5G  J.  P.  391.)—/.  P. 


THE  LAW  OF  THE  VAGABONDS. 

A  vagabond  is  thus  defined,  namely,  one  who  wanders  from  place  to 
place,  having  unfixed  dwelling,  or  not  abiding  in  it,  and  usually  without 
the  means  of  honest  livelihood  ;  a  vagrant,  a  tramp  or  other  worthless 
person  or  rascal.  The  word  vagabond  appears  in  Holy  Writ,  "  A  fugitive 
and  a  vagabond  shalt  thou  be  in  the  earth." — Genesis  IV.  12. 

In  English  and  American  law  the  term  vagabond  is  used  in  a  bad 
sense,  denoting  one  who  is  without  a  home,  a  strolling,  idle,  worthless 
person*  Vagabonds  are  described  in  old  English  statutes  as  "  such  as 
W4ike  on  the  night  and  sleep  on  the  day,  and  hfiunt  cqstomdble  taverns  and 
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ale  honses,  and  routs  about ;  and  no  man  wot  from  whence  tfiey  came,  nor 
whither  they  go."  In  the  American  law  the  term  "vagrant"  is  employed 
in  the  same  sense.  The  phrase  "  rogues  and  vagabonds  "  is  applied  at  the 
present  day  to  a  large  class  of  wandering,  disorderly  or  dissolute  persons. 
They  were  formerly  punished  by  being  whipped  and  having  the  gristle  of 
the  right  ear  bored  with  a  hot  iron.  The  earliest  known  race  of  vagabonds 
were  the  gypsies  who  came  originally  from  India  and  entered  Europe  in 
the  fourteenth  or  fifteenth  centuries,  and  are  now  scattered  over  Turkey, 
Russia,  Hungary,  Spain,  England,  etc.,  living  by  theft,  fortune-telling, 
horse- jockeying,  tinkering,  or  any  other  means  by  which  they  can  pro- 
cure a  livelihood  excepting  hard  work. 

The  poet  Dryden  very  cleverly  describes  a  rogue  in  the  following 
lines : 

"  'Tis  no  scandal  grown, 

For  debt  and  roguery  to  quit  the  town." 

See,  also,  Pope  : 

"  The  rogue  and  fool  by  fits  is  fair  and  wise." 

The  following  quaint  and  curious  law  is  found  on  the  statute  books  of 
the  State  of  Massachusetts : 

"  Revised  laws,  chapter  212,  section  61,  reads  as  follows  :  A  person 
who  is  known  to  be  a  pick-pocket,  thief  or  burglar  and  having  no  visible  or 
lawful  means  of  support,  if  found  prowling  around  any  steamboat  landing, 
railroad  depot,  banking  institution,  broker's  office,  place  of  public  amuse- 
ment, auction  room,  store,  shop,  crowded  thoroughfare,  car  or  omnibus,  or 
at  any  public  gathering  or  assembly,  shall  be  deemed  a  vagabond,  and 
shall  be  punished  by  imprisonment  in  the  house  of  correction  for  not  less 
than  four  nor  more  than  twelve  months." 

A  statute  relating  to  the  punishment  of  incorrigible  rogues  has  long 
been  in  force  in  Great  Britain.     (5  George  IV.,  chap.  83,  sec.  5). 

The  leading  English  decision  on  the  law  of  vagabonds  is  the  case  of 
Beffina  v.  Clark  (14  Q.  B.  D.  92,  16  Cox  C.  C.  666,  54  L.  J.  M.  0.  66). 

The  above  case  decides  "  that  suspected  or  reputed  thieves  visiting 
public  places  with  intent  to  commit  a  felony,  but  being  merely  once  in  the 
street,  though  with  intent  to  commit  a  felony,  does  not  constitute  the 
oflFence  covered  by  the  statute."  In  other  words  there  must  be  some  overt 
act  or  unsuccessful  attempt  to  commit  some  crime.  To  hold  otherwise 
would  be  to  lay  down  a  doctrine  of  "  constructive  criminality,"  and  would 
strike  at  the  very  roots  of  civil  and  religious  liberty  and  the  spirit  of  free 
institutions.     The   style  of  the  above  opinion  is  judicial  and  the  logic  and 
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legal  reasoning  o£  the  subject  matter  is  to  my  mind  unanswerable.  It  is 
written  in  that  easy,  flowing  and  graceful  style  which  characterizes  almost 
every  English  decision. 

This  act  was  passed  to  protect  the  public  in  crowded  cities  an  J  on 
public  occasions,  but  the  framers  of  it  did  not  foresee  the  injustice  and 
hardship  of  it,  namely,  four  to  twelve  months  for  merely  walking  the 
street.  It  can  be  made  a  life  sentence  at  the  whim  and  pleasure  of  police, 
and  in  many  instances  it  has  been  a  convenient  instrument  of  oppression. 
A  man  released  from  prison,  if  only  for  the  first  time,  is  sent  forth  with 
the  "  mark  of  Cain  "  upon  his  brow,  and  is  for  ever  an  outcast  among  his 
fellowmen.  This  is  contrary  to  the  teachings  of  all  reformers  of  the 
civilized  world  at  the  present  time. 

To  obtain  a  conviction  under  this  act,  the  government  must  make 
bad  character  a  part  of  its  original  case.  This  it  cannot  legally  do  under 
the  Massachusetts  decisions  which  hold  character  sacred,  and  the  initiative 
must  be  taken  by  the  accused.  If  the  government,  to  prove  an  essential 
part  of  the  complaint,  is  required  to  take  the  initiative  in  the  production 
of  bad  character,  then  the  whole  proceedings  are  unconstitutional,  and  the 
trial  is  irregular  because  it  infringes  upon  constitutional  rights  of  the 
accused. 

Let  us  suppose  that  a  man  is  charged  with  being  a  vagabond,  and  to 
sustain  its  charge  the  government  puts  in  the  defendant's  criminal  record, 
and  the  defendant,  acting  under  his  legal  rights,  does  not  take  the  witness 
stand.  The  defendant  is  convicted,  but  under  the  Massachusetts  law,  if 
the  defendant  in  a  criminal  case  chooses  not  to  be  a  witness,  he  cannot  bo 
compelled  to  testify,  and  no  inference  prejudicial  to  him  is  to  be  drawn 
from  his  silence  {Commonwealth  v.  Harlow^  110  Mass.  411  ;  Com.  v.  J/a- 
loney,  113  Mass.  211  ;  Com.  v.  JSichols,  114  Mass.  285-287  ;  Com.  v.  Scoit, 
123  Mass.  239). 

Spiritualists  and  palmists  have  been  held  to  be  rogues  and  vagabonds 
in  England. 

Baron  Pollock  in  Monck  v.  Hilton  2  Ex.  Div.  270  :  In  this  case 
the  person  convicted  called  himself  a  "  spiritualist "  and  had  a  fixed 
residence. 

5  Geo.  4,  c.  83,  sec.  4,  defines  a  species  of  rogue,  namely,  a  suspected 
person,  or  reputed  thief,  frequenting  any  river,  canal  or  navigable  stream, 
dock  or  basin,  or  any  quay,  wharf,  or  warehouse,  or  any  avenue  leadintr 
thereto,  or  any  street  or  highway,  or  any  place  adjacent  to  a  street  or 
highway,  with  intent  to  commit  a  felony." 

In  proving  the  intent  to  commit  a  felony,  it  is  not  necessarj^  to  show 
that   the   person   suspected   was   guilty   of   any  particular  act  tending  to 
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show  his  purpose  or  intent,  and  he  may  bo  convicted  thereof,  if  froin  the 
circumstances  of  the  case,  and  from  his  known  character,  as  proved  to  the 
court  or  justice  before  whom  or  which  he  is  brought,  it  appears  to  such 
court  or  justice  that  his  intent  was  to  commit  a  felony.  (See  34  and  35 
Victoria,  c.  112,  sec.  15). 

Under  this  act  the  court  exercises  all  the  functions  of  a  Turkish  Cadi, 
where  the  president  is  at  once  court  and  jury.  It  is  contrary  to  the  reason- 
ing of  our  law  for  the  following  reasons  :  First,  it  arrests  on  suspicion  of 
an  intent,  and  for  no  offence  known  to  the  law  ;  secondly,  it  condemns 
upon  suspicion  of  an  intent  and  for  no  offence  which  a  human  tribunal 
could  ever  try  ;  thirdly,  it  removes,  in  case  of  one  who  has  been  guilty 
of  any  crime,  any  inducement  to  repent  and  reform  ;  fourth,  if  any  one 
should  serve  a  term  of  imprisonment  under  this  act,  he  could  be  at  once 
arrested  again  for  the  same  reason,  and  the  punishment  of  this  act  is, 
therefore,  tor  life.  This  kind  of  trial  is  not  the  "  impartial  trial  "  gua- 
ranteed to  every  one  by  the  Constitution. 

The  government  may  rely  upon  the  case  of  Byers  v.  Common^ 
wealthy  (42  Penn.  St.  89),  but  that  case  does  not  support  their  con- 
tention. The  Pennsylvania  law  gives  no  trial  by  jury,  and  had  the 
learned  counsel  in  that  case  sued  out  a  writ  of  error  to  the  United 
States  Supreme  (vourt,  this  decision  would  undoubtedly  have  been  re- 
versed. The  ground  taken  by  the  justice  who  wrote  the  above  opinion 
is  untenable,  and  would  not  be  considered  good  law  at  this  day.  An 
action  of  the  court  during  the  progress  of  a  trial  for  felony  or  misde- 
meanour which  deprives  the  defendant  of  a  substantial  legal  right  in 
the  premises,  or  to  any  extent  to  his  prejudice,  withholds  or  abridges  a 
substantial  legal,  or  constitutional  right  of  the  defendant,  and  by  him 
claimed  on  trial,  is  a  proper  matter  of  review  on  appeal  (People  v.  Keenan 
13  (M.  384.) 

There  is  a  sad  ending  to  these  wasted  lives.  Heaped  upon  memory's 
shelves  lie  innumerable  records  of  the  past.  The  gaming  table  is  the 
outlet  for  the  expenditure  of  their  ill-gotten  gains.  They  are  a  happy- 
go-lucky  lot  who  live  for  to-day,  and  with  no  thoughts  of  the  morrow. 
AVhen  old  age  and  want  comes  upon  them,  and  they  seem  to  lose  their 
old  time  skill,  the  sad  lot  of  the  vagrant  is  in  store  for  them.  Even  when 
they  reform  and  lead  honest  lives,  and  endeavour  to  live  down  the  past, 
they  are  persecuted  and  hounded  by  the  police  with  almost  Siberian 
atrocity.  Scorning  to  act  the  spy  or  informer  upon  their  former  associates 
in  crime  thoy  arc  arrested  at  every  street  parade,  holiday,  or  public  fes- 
tival, and  kept  in  custody  until  the  public  ceremonies  and  festivities  are 
at  an  end. 
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And  yet  there  are  no  outward  signs  to  detect  the  vagabond  from  the 
average  hard-working  indastrious  citizen.  He  is  a  product  of  our  public 
schools,  and  in  conversation  with  intelligent  and  well-educated  persons 
he  is  perfectly  at  home.  There  is  a  character,  an  individuality,  a  family 
likeness,  common  to  the  whole  race  of  unfortunates  ;  the  furtive  glance, 
the  suspicious  air,  reticence,  and  the  universal  distrust  of  strangers  until 
they  are  vouched  for.  The  cup  of  woe  of  this  class  is  filled  to  the  brim, 
and  here  and  there  it  is  illumined  by  a  slight  ray  of  sunshine,  but  on  the 
last  day,  when  the  angel  Gabriel  shall  summon  us  all  to  that  court  of 
infinite  justice  and  mercy,  the  unfortunates  described  in  this  article  will 
produce  enough  evidence  "  to  get  to  the  jury,"  provided  their  conversion 
is  sincere  and  repentant. — C.  L.  R. 

Boston.  Joseph  M.  Scllivan, 
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7ULL  BEDCH. 

(3  L.  B.  It.,  75  ;  11  Bur.  L.  R.,  298.) 
IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 
July  5  [CRIMINAL  REVISION  No.  726  of  1905.]  1905. 

Present : — Hon'ble  Mr.  Harvey  Adamson,  C.S.I.,  Chief  Judge,  Mr. 
Justice  Fox  and  Mr.  Justice  Irwin. 

HLA  GYI  V.  EMPEROR. 

Trial  ht/junj — mhdirection  in  chargc—amh'ujitoux  verdict — conrlcfion  on  Irregular  Sflrond 
rerdict—reriew  hy  Bench  vnier  /taction  12,  Lnov  Burma,  CjnrU  Art,  1900— Liters  Patent^ 
sectlm  20— Criminal  Procedure  Code,  sections  299  (a),  302,  303,  426,  434,  439,  537  (d). 

In  &  trial  on  a  charge  of  munler  at  a  Criminal  Sessions  of  the  Chief  Court,  the  Judge 
presiding  omitted  to  explain  to  the  jury  the  distinction  between  munler  and  cvdpable  homicide, 
or  upon  what  views  of  the  fects  the  accusetl  had  committcjtl  the  one  offence  or  the  other.  The 
charge  to  the  jury  also  suggest  3d  that  a  strong  inference  should  be  tlrawn  against  the  accused 
from  the  fiict  that  he  had  failed  to  take  stepi  to  bring  to  justice  a  pei'son  who,  it  had  been  sug- 
gested, was  the  real  offender. 

Jljld  per  rwrmw— That  in  both  respects  the  charge  to  the  juiy  contained  material  mis- 
directions. 

Inthesams  trial,  the  jury  after  retiring  returned  the  ambiguous  verdict  "Guilty  of 
stabbing,  but  without  the  intention  of  committing  murder."  The  learned  Judge  pi-esiding, 
instead  of  questioning  the  jury  under  the  provisions  of  section  303  of  the  Code  of  Criminal  Pro- 
cedure, reail  to  them  certain  parti  of  sections  299  and  300  of  the  Indian  Penal  Code  and  sent 
them  back  to  consider  further,  with  instructions  to  return  a  verdict  of  "  Guilty  "  or  '*  Not 
OuUty  of  murder."  The  jury  after  retiring  returned  a  verdict  of  "  Guilty,"  and  accused  was 
*  convicted  and  sentenceil  to  death. 

Held  per  A<lamson,  C.  J.,  and  Fox,  J.  -That  the  procalure  foUowetl  was  illegal,  and  that 
the  conviction  and  sentence  should  be  set  aside. '  In  the  absence  of  express  authority  for  the 
ordering  of  a  re-trial,  it  seemed  proper  to  leave  to  the  executive  authorities  the  question  of  the 
institution  of  fresh  proceedings  against  the  accused. 
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HLA   GYI   r.   EMPEROR. 

Per  Irwin,  J, — The  error  was  an  irregularity  to  which  section  537  of  the  Code  of  Crimiiud 
Procedure  applies.  The  conviction  and  sentence  being  set  aside,  without  the  accused  being 
acquitted,  it  would  be  proper  to  onler  the  re- trial  of  the  accused. 

/Vr  Adamson,  C  •/.,  and  Fox,  •/.— In  a  ease  in  which  there  has  been  an  iU<^  venlict 
and  sentence,  section  12  of  the  Lower  Burma  (Courts  Act,  1900,  does  not  empower  the  Bench 
to  go  into  the  facts  and  decide  the  case  on  the  evidence. 

Mr.  Eddis  for  applicant. 

Mr.  McDonnelU  Assistant  Government  Advocate. 

Adamson^  C.  J. — This  is  an  application  under  section  12  of  tlio  Lower 
Burma  Courts  Act,  1900,  for  review  of  a  case  tried  by  Mr.  Justice  Irwin 
and  a  jury  at  the  Chief  Court  Criminal  Sessions,  a  certificate  having  been 
granted  by  the  Government  Advocate  that  in  his  opinion  the  decision 
should  be  further  considered. 

The  grounds  on  which  review  is  sought  are — 

(1)  Various  misdirections  in  the  charge  to  the  jury. 

(2)  Illegality  in  dealing  with  the  verdict. 

Tlie  first  point  to  be  determined  is  whether  these  are  questions  of  Law 
falling  within  the  scope  of  section  12  of  the  Lower  Burma  Courts  Act. 
As  regards  the  misdirections,  we  have  been  referred  to  Queen-Empress  v. 
Shib  Chunder  Afitter  (1)  and  Queen-Empress  v.  if  Hara  (2),  cases  in 
which  action  was  tiiken  by  the  High  Court  of  Calcutta  under  section  26  of 
the  Letters  Patent,  and  misdirection  was  treated  as  a  question  of  law  falling 
within  the  purview  of  that  section.  Sections  25  and  26  of  the  Letters 
Patent  are  very  similar  to  sections  11  and  12  of  the  Lower  Burma  Courts 
Act.  If  there  be  any  difference,  the  latter  are  ratlier  wider  than  the 
former.  I  therefore  entertain  no  doubt  that  misdirection  is  a  question  of 
law  as  specified  in  sections  11  and  12  of  the  Lower  Burma  Courts  Act. 
As  regards  thOecond  of  the  grounds,  viz.^  illegality  in  dealing  with  the 
verdict,  there  icain,  I  think',  be  no  doubt  that  it  also  is  a  question  of  law  to 
which  llic  provisions  of  these  sections  are  applicable. 

I  will  first  deal  with  tluj  alleged  misdirections.  One  of  these,  rir.,  that  the 
learned  Judge  said  in  the  charge  that  Houk  Kan  was  suffering  and  possibly 
could  not  give  his  evidence  in  a  very  connected  way,  is  not  in  my  opinion  a 
misdirection.  But  it  is  unnecessary  to  discuss  all  the  points  that  have  been 
raised  under  the  head  of  misdirection.     It  will  suffice  to  refer  to  two. 

The  first  of  these  ig  that  the  learned  Judge  in  his  charge  failed  to 
explain  the  kw  of  the  ca^e  properly  to  the  jury.  The  accused  was  tried 
on  a  charge  of  murder.  The  learned  Judge  did  not  explain  to  the  jury 
the  distinction  between  murder  and  culpable  homicide,  or  tell  them  under 
what  views  of  the  facts  the  accused  ought  to  be  convicted  of  murder  or 
culpable  homicide,  or  to  be  acquitted.  I  think  that  this  omission  amounts 
to  a  vital  misdirection. 

(J)  0M4)  I,  L  a,  10  Cole,  1070.  (8)  (18?0)  I.  L  R.,  17  Calc*  m, 
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HLA  GYI  t\   EMPEROR. 

The  second  alleged  misdirection  to  which  I  will  refer  consists  of  tlto 
following  extract  from  the  charge  : — 

*'  I  think  yon  should  consider  especiaUj  this  fact,  that  the  deceased  Hook  Kan  was  ex- 
amined in  the  hospital,  and  among  the  questions  asked  in  cross  examination  by  the  aocoseirs 
pleatlcr  was,  *  Did  you  strike  8an  Wa  ?  Did  you  struggle  with  San  Wa  ?'  He  denied  both. 
This  seems  to  suggest  distinctly  that  Houk  Kan  hatl  had  a  row  with  San  Wa,  and  apparently 
that  San  Wa  was  the  person  who  stabbed  Houk  Kan.  It  is  not  explained  why  in  all  the  evi- 
dence before  you,  San  Wa  is  not  mentioned,  and  no  attempt  has  been  made  to  bring  San  Wa  to 
justice.  The  accused  Hla  Gyi,  you  observe,  was  not  a  helpless  prisoner  at  that  time.  He  had 
engagetl  a  pleader  for  his  defence,  and  if  it  is  true  that  he  kicked  San  Wa,  and  San  Wa  stabbed 
him,  you  naturally  would  expect  that  his  pleader  would  have  made  the  most  strenuous  efforts 
to  bring  San  Wa  to  justice,  in  onler  to  clear  his  client.  He  was  not  dependent  on  the  police. 
The  pleader  could  have  gone  to  the  Magistrate  and  laid  a  complaint  that  San  Wa  was  roaUy 
the  iKjrson  who  to  accused's  knowledge  hatl  stabbed  Houk  Kan.'* 

This  passage  suggests  that  it  is  the  duty  of  the  accused  not  only  to 
meet  the  charge  against  himself,  but  to  take  steps  to  bring  the  real  offender 
to  justice.  It  suggests  that  a  strong  inference  should  be  drawn  against 
tho  accused  because  he  failed  to  do  so.  It  comes  near  the  end  of  the 
charge  and  the  jury  were  asked  to  give  special  attention  to  it.  It  is  reasonr 
able  to  sup|K>se  that  it  carried  great  weight  with  the  jury.  The  inference 
which  they  were  asked  to  draw  is  not  justifiable  and  in  my  opinion  tho 
passage  quoted  is  a  vital  misdirection  that  might  well  have  led  to  an 
erroneous  verdict. 

I  um  of  opinion  that  the  misdirections  which  I  have  discussed  afford 
suflScient  ground  for  review  of  the  case. 

I  now  turn  to  the  alleged  illegality  in  dealing  with  the  verdict.  The 
jury  unanimously  returned  a  verdict  of  "  guilty  of  stabbing  but  without  the 
intention  of  committing  murder."  The  learned  Judge  thereupon  read  to 
them  parts  of  sections  299  and  300  of  the  Indian  Penal'G^e,  and  sent 
them  back  to  consider  further,  with  instructions  to  retum  a  verdict  of 
either  "  guilty  "  or  "  not  guilty  of  murder."  The  jury  retired,  and  after 
a  time  returned  a  verdict  of  guilty,  and  sentence  of  de^nth  was  passed.  Seo- 
tion  302  of  the  Code  of  Criminal  Procedure  declares  under  what  circums- 
tances a  Judge  may  require  a  jury  to  retire  for  further  consideration,  that 
is  to  say,  when  the  jury  are  not  unanimous.  If  the  jury  are  unanimous  the 
verdict  must  be  received,  unless  it  is  no  verdict  at  all.  If  the  verdict  is 
ambiguous,  the  Judge  may  under  the  provisions  of  section  303  a^k  them 
such  questions  as  are  necessary  to  ascertain  what  their  verdict  is,  and  he 
must  record  the  questions  and  auiwers.  The  law  does  not  prescribe  any 
specific  form  in  which  the  jury  arc  k)  give  their  verdict.  They  may  give 
it  in  any  form  which  they  think  fit,  and  if  it  is  not  exhaustive,  it  is  the 
duty  of  the  Judge  to  put  such  questions  to  them  as  will  elicit  a  complete 
finding.  In  the  present  case  the  verdict,  "  Guilty  of  stabbing,  but  without 
the  iutentioQ  pC  committing  murder  "  is  »  verdict,  and  it  i^  not  contrary 
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to  law,  but  it  is  ambiguous,  and  in  my  opinion  the  learned  Judge  en*ed  in 
law  in  sending  the  jury  back  to  consider  further,  instead  of  asking  sucfi 
questions  as  were  necessary  to  remove  the  ambiguity  and  recording  the 
questions  and  answers.  The  accused  has  been  prejudiced  by  this  error,  for 
it  cannot  be  doubted  that  an  accused  is  prejudiced  when  a  lawful  verdict, 
which  pnmd  facie  amounts  to  some  thing  less  than  "  guilty  oE  murder  "  is 
replaced  by  an  unlawful  verdict  of  "  guilty  of  murder."  This  error  in  law 
also  in  my  view  affords  ground  for  review  of  the  case. 

There  remains  the  question,  what  remedy  can  be  applied.  Applicant's 
learned  Counsel  urges  that  every  thing  that  occurred  after  the  first  verdict 
of  the  jury  is  illegal  and  void,  that  the  trial  is  incomplete,  and  that,  tlic 
jury  having  been  discharged,  it  cannot  now  be  completed.  He  argues  that 
an  uncompleted  trial  before  a  High  Court  and  a  jury  is  a  final  disposal  of 
the  charge,  that  accused  cannot  be  retried,  and  that  the  old  trial  cannot  be 
mended.  Mr.  Eddis  has  the  courage  of  his  convictions,  and  even  asserts 
that  if  a  trial  for  murder  before  a  High  Court  and  a  jury  were  brought  to 
an  abrupt  conclusion  by  the  escape  of  the  accused,  or  by  the  accused 
assaulting  and  incapacitating  the  Judge,  the  accused  would  thereby  be 
purged  of  all  consequences  in  respect  of  the  murder.  In  support  of  this 
contention  we  are  referred  to  Emperor  v.  Jotindra  Nath  Gui  (3)  and 
Emperor  v.  Khagendra  Nath  Bannerji  (4). 

In  the  first  of  these  cases  the  accused  was  charged  with  murder  and 
was  put  on  his  trial  at  the  Calcutta  High  Court  Sessions  before  a  Judge 
and  a  special  jury.  The  jury  informed  the  Court  that  they  were  divided 
in  their  verdict  in  the  proportion  of  C  to  3,  and  that  there  was  no  possibility 
of  their  being  unanimous.  The  Judge  thereupon  discharged  the  jury  and 
ordered  a  re-trial.  The  Chief  Justice  appointed  another  Judge  to  preside 
over  the  re-trial,  and  on  the  accused  appearing  before  the  latter  Judge  and 
a  fresh  jury  objection  was  taken  that  the  former  Judge  erred  in  not  ascer- 
taining the  verdict  of  the  jury,  that  his  discharge  of  the  jury  was  an  im- 
proper discharge,  that  the  former  Judge  and  jury  had  seisin  of  the  c^ise, 
that  the  Court  which  had  seisin  being  no  longer  in  existence  no  other 
Court  had  power  to  try  the  case,  and  that  the  Chief  Justice  had  no  power 
to  make  the  transfer.  The  Advocate-General  intervened,  and  said  that 
after  reading  the  deposition  of  the  witnesses,  he  considered  that  it  was  a 
case  in  which  a  nolle  prosequi  should  be  entered.  The  Judge  remarked 
that  if  the  Advocate-General  had  not  taken  this  course,  he  would  have  re- 
ferred the  case  to  a  Full  Bench,  and  he  discharged  the  accused,  and  ordered 
that  the  discharge  should  amount  to  an  acquittal. 

The  second  case  was  one  in  which  a  Judge  of  the  Calcutta  High  Court 
after  partly  hearing  a  case  at  the  Criminal  Sessions  retired  because  he  was 
(3)  (1903)  8  C.  W.  N.,  xlviii.  (4)  (1898)  2  C.  W.  N.^  481* 
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personally  interested  in  the  case.  The  jury  was  not  discharged,  and  the 
('hief  Justice  api)ointed  another  Judge  to  take  his  place.  It  was  objected 
that  the  latter  Judge  could  not  proceed  with  the  trial,  because  the  former 
Judge  had  seisin  of  the  case,  and  because  the  Chief  Justice  had  no  power 
to  transfer  a  case  already  begun.  The  Advocate-General  in  this  case  also 
entered  a  nolle  prosequi^  The  accused  stood  discharged,  but  was  not  aq- 
quitted. 

The  cases  are  not  altogether  on  the  same  parallel  as  the  present  one. 
They  merely  assert  that  a  Judge  appointed  to  take  a  particular  Sessions  has 
the  control  of  the  cases  on  the  calendar,  and  that  after  a  Judge  has  been 
appointed  to  take  a  Sessions,  the  Chief  Justice  has  no  further  power  in  the 
matter.  In  such  a  case  apparently  the  easiest  way  to  escape  from  the 
dilemma  is  to  enter  a  nolle  proseifii^  to  discharge  the  accused,  and  to  leave 
it  to  the  executive  authorities  to  prosecute  him  again  if  it  is  worth  their 
while,  for  it  is  to  be  observed  that  under  the  provisions  of  section  333  of 
the  Code  of  Criminal  Procedure,  a  nolle  2>r'osequi  does  not  ordinarily  amount 
to  an  acquittal.  In  the  latter  of  those  cases  it  is  admitted  in  the  arguments 
that  the  result  would  have  been  different  if  the  High  Court  had  been  acting 
under  section  26  of  the  Letters  Patent,  in  which  case  it  would  have  had 
powers  of  revision.  This  is  exactly  the  position  in  the  present  case.  A 
Full  Bench  of  this  Court  is  exercising  its  authority  under  section  12  of  the 
Lower  Burma  C!ourts  Act,  which  is  equivalent  to  section  26  of  the  Letters 
Patent,  and  holding  that  position,  it  has  full  power  to  exercise  the  complete 
authority  given  by  that  section.  In  the  words  of  the  section  it  may  review 
the  case  and  finally  determine  the  question  of  law,  and  thereupon  alter  the 
judgment,  order,  or  sentence  passed  by  the  Judge,  and  pass  such  judg- 
ment, order  or  sentence  as  it  thinks  right. 

If  the  error  of  law  had  been  confined  to  misdirection,  the  first  duty  of 
the  Court  would  have  been  to  examine  the  evidence  and  ascertain  whether 
in  fact  the  misdirection  had  caused  a  failure  of  justice,  that  is  to  say, 
whether  the  evidence  on  the  record  was  sufficient  to  support  the  verdict. 
For  without  doing  so  it  would  be  impossible  to  comply  with  clause  (d)  of 
section  537  of  the  Code  of  Criminal  Procedure.  But  this  procedure  would 
afEord  no  solution  to  the  present  case  where  there  is  no  intelligible  verdict. 
The  second  verdict  is  illegal  and  void.  The  first  verdict  may  be  a  verdict 
of  murder,  or  of  culpable  homicide,  or  of  grievous  hurt,  or  of  hurt,  or  even 
of  no  offence  at  all.  In  the  form  in  which  it  was  returned  it  is  meaning- 
less. The  conviction  and  sentence  which  followed  the  illegal  verdict  are 
illegal,  and  it  is  clear  that  the  first  thing  to  be  done  is  to  set  aside  the  con- 
viction and  sentence. 

The  question  remains  whether  more  than  this  can  be  done.  Obviously 
the  most  appropriate  course  would  be  to  order  a  re-trial.     But  I  am 
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unablo  to  find  any  instance  in  which  a  High  Court  in  India  has  ordered  a 
re-trial  of  a  case  tried  by  itself.  It  has  never  been  done  under  section  26 
of  the  Letters  Patent.  Section  12  of  the  Lower  Burma  Courts  Act  corres- 
ponds so  nearly  with  section  26  of  the  Letters  Patent  that  I  find  myself 
unable  to  hold  that  the  former  contains  a  power  of  ordering  a  re-trial  which 
is  not  included  in  the  latter.  The  language  of  section  12  of  the  Lower 
Burma  Courts  Act  is  somewhat  wider  than  that  of  section  26  of  the  Letters 
Patent,  but  is  not  nearly  so  wide  as  the  language  of  section  423  of  the 
Code  of  Criminal  Procedure,  which  read  with  section  439  specifies  the 
powers  of  an  Appellate  or  Revisional  Court,  and  which  besides  including 
all  the  powers  that  are  mentioned  in  section  12  of  the  Lower  Burma  Courts 
Act,  includes  also  by  special  mention  the  power  of  ordering  a  re-trial. 
Moreover  section  423  applies  only  to  re-trial  by  a  Court  subordinate  to  the 
High  Court.  Subrahnmnia  Ayyar  v.  King-Einperor  (5)  is  a  case  in  which 
it  would  apparently  have  been  appropriate  for  the  Privy  Council  to  order 
a  re-trial  by  the  High  Court,  but  no  such  order  was  passed.  The  cases 
quoted  above,  namely,  Emperor  v.  Jotimlra  Natli  Gtii  (3)  and  Emperor  v. 
Khagendra  Natli  Bannerji  (4)  so  far  as  they  go  appear  to  indicate  that  when 
a  case  has  failed  in  the  High  Court  owing  to  an  irremediable  error  in  law, 
the  only  course  open  is  to  annul  the  trial. 

I  am  therefore  of  opinion  that  in  the  present  case  we  should  confine 
our  order  to  setting  aside  the  conviction  and  sentence. 

FoXy  J.— I  agree  with  the  learned  Chief  Judge  in  holding  that  there 
were  misdirections  in  the  learned  Judge's  charge  to  the  jury,  and  that 
there  was  illegality  in  dealing  with  the  verdict. 

The  latter  is  a  ground  on  which,  in  my  opinion,  the  judgment  and 
sentence  recorded  must  be  set  aside,  and  I  propose  to  deal  with  the  case 
on  that  ground  alone,  and  not  to  consider  the  effect  or  consequences  of  the 
misdirections. 

It  is  clear  that  this  Bench  has  power  under  section  12  of  the  Lower 
Burma  Courts  Act,  1900,  to  set  aside  the  judgment  and  sentence  on  the 
ground  of  their  illegality. 

AVhether  it  has  power  to  do  more,  and  whether,  if  it  has  power  to  do 
more,  it  should  do  any  ting  more,  are  diflicult  questions. 

The  learned  advocate  for  tho  prisoner  has  urged  that  upon  the  first 
elcpression  of  the  jury's  verdict,  the  prisoner  is  entitled  to  be  acquitted  of 
the  charge  on  which  he  was  tried. 

I  cannot  accede  to  the  argument.     The  verdict  was  "guilty  of  stab- 
bing without  the  intention  of  committing  murder."     It  does  not  explicitly' 
acquit  him  of  the  offence  of  murder,  and  it  is  evident  that  the  jury  thought 
that  the  ptimmat'  had  been  guilty  of  some  offence.     Reading  it  in  one  light, 
(5)  (1901)  I.  L.  R.,  25  Mad.,  61. 
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it  may  bo  said  that  it  amounts  to  an  acquittal  of  murdor  by  an  act  done 
with  the  intention  of  causing  death,  which  U  the  first  set  of  circumstances 
set  out  in  section  300  of  the  Indian  Penal  Code  under  which  culpable 
homicide  amounts  to  murder.  It  leaves  untouched  however  the  other  cir- 
cumstances set  out  in  the  section  under  which  culpable  homicide  amounts 
to  murdor.  Consequently  the  verdict  was  incomplete,  and  there  is  no  ver- 
dict of  acquittal,  or  one  which  amounts  to  an  acquittal,  on  the  charge  with 
reference  to  those  sets  of  circumstances. 

Further  this  verdict  was  not,  in  my  opinion,  according  to  law.  Sec- 
tion 299  of  the  Code  of  Crimin.al  Procedure  enacts — "  It  is  the  duty  of  the 
jury  (a)  to  decide  which  view  of  the  facts  is  true,  and  then  to  return  the 
verdict  which  under  such  view  ought,  according  to  the  direction  of  the 
Judge,  to  be  returned." 

The  learned  Judge  directed  the  jury  that  if  they  found  that  th® 
prisoner  stabbed  the  deceased  person,  and  if  the  stab  was  the  cause  of  th' 
latter's  death,  they  should  find  the  prisoner  guilty  of  murder.  Although 
the  learned  Judge's  direction  may  have  been  wrong,  it  was  the  duty  of  the 
jury  to  bring  in  a  verdict  of  murder  if  they  found  the  above  to  have  been 
the  facts.  It  has  been  held  by  the  High  Courts  in  India  that  juries  are 
not  confined  to  bringing  in  general  verdicts,  that  is  to  say,  verdicts  of 
"  guilty  "  or  "  not  guilty,"  but  they  may  give  their  verdicts  in  any  forfti 
they  choose,  or  in  other  words  they  may  give  special  verdicts  ;  but  I  take 
it  that  special  verdicts  must  be  complete  or  capable  of  being  completed  by 
questions  from  the  Judge  under  section  303  of  the  Code  of  Criminal  Pro- 
cedure, and  that  the  final  result  must  be  in  accordance  with  the  law  as  set 
out  in  clause  (a)  of  section  299  of  that  Code. 

Passing  to  the  question  of  what  action  this  Bench  cntn  take  in  the  pto- 
ceeding  under  section  12  of  the  Lower  Burma  (yourts  Act,  it  appears  to  q^e 
clear  that  it  can  do  what  a  High  Court  can  do  under  section  20  of  th© 
Letters  Patent  constituting  it.  Whether  it  can  do  more  owing  to  some: 
what  wider  terms,  need  not  be  considered  in  this  case,  for  the  case  does 
not  call  for  such  question  to  be  decided. 

All  the  High  Courts  of  India  have  held  that  it  is  open  to  a  Bench 
dealing  with  a  case  under  sostion  2G  of  the  Letters  Patent,  and  finding 
that  there  has  been  an  error  of  law,  to  go  into  the  facts  and  evidence,  and 
ikself  to  decide  the  guilt  or  innooence  of  the  accused.  All  the  cases,  except 
one,  in  which  it  has  been  so  held,  were  decided  previous  to  the  ruling  of 
Their  Lordships  of  the  Privy  Council  in  Makin  v.  The  Attomey^General 
for  New  Sjuth  Wales  (G).  That  case  and  the  subsequent  ruling  of  Their 
Lordships  in  Subramania  Ayyar  v.  King^Emperor  (.5)  apixmr  to  me  to  call  for 
couiideration  whether  the  rulings  of  the  Indian  High  Courts  above  referred 

(ft)  (1894)  A.  C,  57. 
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tt)  are  unto  all  circumstances  correct  in  law.  Under  section  26  of  the 
Letters  Patent,  the  Advocate-General,  and  under  section  12  of  the  Lower 
Burma  Courts  Act,  the  Government  Advocate  may  certify  that  any  point 
or  question  of  law  in  a  case  should  be  further  considered,  and  on  this  ques- 
tion coming  before  a  Bench,  the  Bench  may  review  the  case,  or  such  part 
of  it  as  may  be  necessary,  and  finally  determine  the  question,  and  may 
thereupon  alter  the  judgment,  order  or  sentence  (the  last  word  is  the  only 
one  used  in  section  20  of  the  Letters  Patent)  and  may  pass  such  judgment, 
order  or  sentence  as  it  thinks  right.  The  power  of  a  Bench  when  a  Judge 
fias  himself  reserved  a  question  of  law  under  section  434  of  the  Code  of 
Criminal  Procedure  is  identical. 

In  Makin  v.  The  Attorney-General  for  New  South  Wales  (6)  the 
learned  Judge  who  presided  at  the  trial  of  the  prisoners  reserved  points 
of  law  as  to  the  admissibility  of  certain  evidence.  The  case  came  before  a 
Bench  of  the  Supreme  Court  on  a  case  stated  by  him,  and  under  the  law  of 
New  South  Wales  the  Bench  had  power  to  determine  the  questions  of  law 
and  to  "  affirm,  amend,  or  reverse  the  judgment  given  or  avoid  or  arrest 
the  same,  or  to  order  any  entry  to  bo  made  on  the  record  that  the  person 
convicted  ought  not  to  have  been  convicted,  or  to  make  such  other  order  as 
justice  requires,  jyrovided  that  no  conviction  or  judgment  made  thereon 
shall  he  reversed^  arrested  or  avoided  on  any  case  so  stated  unless  for  some 
substantial  wrong  or  other  miscarriage  of  justice  ^ 

An  appeal  was  made  to  the  Privy  Council  against  the  decision  of  the 
Bench  of  the  Supreme  Court  which  held  the  evidence  admissible  and  sus- 
tained the  conviction  of  the  prisoners.  Although  Their  Lordships  of  the 
Privy  Council  upheld  the  ruling  of  the  Bench  on  the  questions  as  to  the 
admissibility  of  evidence,  they  saw  fit  to  give  their  opinions  also  upon  an- 
9ther  question  which  had  been  referred  by  the  learned  Judge  who  tried 
the  case,  wliich  was  whether,  if  the  evidence  was  not  admissible,  the 
prisoners  were  rightly  convicted.  Their  Lordships  gave  their  opinion  on 
this  point  because  of  its  importance.     They  say  : — 

*Mhe  iwint  of  law  involved  i^^  whether,  where  the  Judge  who  tries  a  case  reserves  for  the 
opinion  of  the  Court  the  question  whether  evidence  was  improperly  admitted,  ■  and  the  Court 
comes  to  the  conclusion  that  it  was  not  legally  admissible,  the  Court  can  neverthele^  affirm  the 
judgment,  if  it  is  of  opinion  that  there  was  sufficient  evidence  to  support  the  conviction  inde- 
pendently of  the  evidence  improperly  admitted,  and  that  the  accusal  was  guilty  of  the  offence 
with  which  he  was  charged." 

It  was  admitted  that  it  would  not  be  competent  to  take  this  course  at 
common  law,  but  it  was  argued  that  the  law  of  the  Colony  which  I  have 
quoted  authorized  the  (^ourt  to  take  such  course. 

Their  Lordships  say  in  regard  to  this  : — .. 
*'  It  is  obvious  that  the  construction  contended  for  transfers  from  the  jury  to  the  Court  the 
determination  of  the  question  whether  the  evidence  established  the  guilt  of  the  accused.    The 
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WTOlt  is  that  in  a  ca«c  whore  the  accused  has  the  right  to  have  his  guilt  or  innocence  tried  by  a 
jury,  the  judgment  passed  on  him  is  made  to  depend  not  on  the  finding  of  the  jury,  but  on  the 
decision  of  the  Court.  The  Judges  are  in  tmth  substituted  for  the  jury,  the  veixUct  becomes 
theirs  and  theii-s  alone,  and  is  anived  at  upon  a  pemsal  of  the  evidence  without  any  oppor- 
tunity of  seeing  the  demeanour  of  the  witnesses,  and  weighing  the  evidence  with  the  assist- 
ance which  this  affonb.  It  is  impossible  to  deny  that  such  a  change  of  the  law  would  be  a 
Tcry  serious  one,  and  that  the  construction  which  Their  Lordships  are  invited  to  put  upon  the 
enactment  would  gravely  affect  the  much  cherisheil  right  of  trial  by  jury  in  criminal  cases.  ♦ 
♦  •  •  These  are  startling  consequences  which  strongly  tend  in  Their  Lordships'  opinion 
to  show  that  the  language  usetl  in  the  proviso  was  not  intended  to  a[)ply  to  circumstances  such 
as  those  under  consideration.  *  *  *  *  In  Their  LorcUhiiii'  opinion  substantial 
wrong  would  be  done  to  the  accused  if  he  were  deprived  of  "  the  verdict  of  a  jury  on  the  facts 
proved  by  legal  evidence,  and  there  were  substituted  for  it  the  verdict  of  the  Court  founded 
merely  upon  a  perusal  of  the  evidence." 

These  remarks  appear  to  me  to  be  apposite  in  considering  whether  by 
section  26  o£  the  Letters  Patent  the  Legislature  intended  to  alter  the  com- 
mon law  which  had  prevailed  in  the  Presidency  Towns,  and  to  bring  about 
what  Their  Lordships  term  startling  consequences. 

In  Suhrahmania  At/f/ar  v.  King-Emperor  (5)  the  Chief  Justice  of  the 
Madras  High  Court  distinguished  the  case  before  the  Bench  from  Mahin  v. 
Tlie  Attorney-General  for  Xew  South  Wales  (G)  by  saying  that  under  sec- 
tion 26  o£  the  Letters  Patent,  the  Bench  had  power  to  "  review  the  case," 
whereas  the  New  South  Wales  Act  did  not  give  such  power  to  the  tribunal 
to  which  a  question  of  law  is  referred.  The  case  of  Suhrahmania  Ayyar  v. 
King-Emperor  (5)  was  fully  argued  before  Their  Lordships  of  the  Privy 
Council,  and  the  argument  was  amongst  other  points  directed  to  the  ques- 
tion whether  the  Bench  of  the  Madras  High  Court  had  had  power  to  go 
into  the  facts  of  the  case  itself,  and  to  decide  it  as  it  had  done.  The  case 
was  one  of  an  illegal  trial  by  reason  of  mis-joinder  of  charges.  The  Bench 
of  the  Madras  High  Court  held  that  there  had  been  mis-joinder,  and  that 
the  first  count  on  which  the  prisoner  had  been  tried  should  have  been  struck 
out  of  the  indictment,  but  it  reviewed  the  case  on  the  evidence  relating  to 
two  other  counts  of  the  indictment.  Eventually  the  Bench  modified  the 
yordict  of  the  jury  and  sentenced  the  accused. 

In  dealing  with  the  question  whether  the  course  adopted  by  the  Bench 
of  the  Madras  High  Court  had  been  right,  the  Lord  Chancellor  who  de- 
livered the  judgment  of  Their  Lordships  of  the  Privy  Council  used  langu- 
age which  plainly  shows  that  in  Their  Lordships'  opinion  there  could  be  no 
question  as  to  that  course  having  been  plainly  wrong  and  inadmissible. 
The  judgment  says  : — 

"  Upon  the  assumption  tliat  the  trial  was  illegally  conductctl,  it  is  idle  to  suggest  that  there 
la  enough  left  ui>on  the  indictment  upon  which  a  conviction  might  have  been  supportctl  if  the 
accused  had  been  properly  tried." 

Amongst  the  objections  to  the  course,  the  judgment  states  ;— 
*'  It  would  in  the  fir&t  place  leave  to  the  Court  the  functions  of  the  jury/' 
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So  that  when  a  case  dealt  with  ^n>doP  section  26  of  the  Letters  Patent 
came  before  Their  Lordships,  they  reiterated  their  opinion  that  in  a  case  in 
which  the  accused  had  a  right  to  have  -ibe  facts  on  which  ho  was  charged 
decided  upon  by  a  jury,  a  Bench,  befe^  which  qaestions  of  law  came  up 
for  decision,  could  not  assume  the  fun^Hoi^  of  a  jury. 

This  last  case  is  direct  authority  for  holding  that  where  there  has  been 
illegality  in  the  trial,  other  than  improper  admission  or  rejection  of  evi- 
dence and  misdirection  in  the  charge,  the  Bench  cannot  itself  decide  the 
case  on  the  evidence  and,  in  my  opinion^  thiC  rwling  is  applicable  to  the 
present  case.  The  case  w^e  now  have  t^  ^leaj  with  brings  the  objections  to 
doing  so  into  great  prominence,  for  if  we  as  u  Bench  dealt  with  the  evi- 
dence, and  tried  and  decided  the  guitfc  or  iajaocerroc  of  the  accused,  we 
should  be  trying  him  for  the  greatest  offence  kuowo  to  the  law,  and  it 
would  be  open  to  us  to  sentence  him  ta  death,  not  only  without  having  seen 
the  witnesses  and  their  demeanour,  but  <»  mere  Kkemoranda  of  the  sub- 
stance of  the  evidence,  the  rule  of  this.  Court  uuder  section  3G5  of  the  Code 
of  Criminal  Procedure  requiring  only  the  sahstanee  of  the  evidence  to  be 
taken  down  by  a  Judge  presiding  at  a  Sessions  trial  in  its  original  Crimi^ 
nal  Jurisdiction. 

I  desire  to  emphasize  my  intentioii  ef  eonfiniiig  my  remarks  as  to  a 
Bench  not  dealing  with  the  facts  and  evidence  in  a  case  before  it,  to  a 
case  in  which  there  has  been  an  illegal  verdict  a»d  sentence. 

The  learned  Counsel  for  the  accusotl  has  questioned  the  right  of  the 
Bench  to  order  the  re-trial  of  the  acciteed.  It  appears  to  me  to  be  unneces- 
sary to  decide  whether  section  12  of  the  Lower  Burma  Courts  Act  gives  a 
Bench  such  power  or  not. 

In  my  opinion  the  safest  course  to  adopt  is  that  adopted  by  Their 
Lordships  of  the  Privy  (Council  in  Suhrahmania  At^yar  v.  King-Emperor  (5). 
They  merely  set  aside  the  conviction.  They  did  not  expressly  acquit  thei 
accused. 

If  it  is  said  that  such  a  course  would  cause  a  failure  of  justice  as  a 
result  of  mere  error  in  procedure,  I  would,  answer  that  this  is  not  neces- 
sarily so.  After  an  order  merely  setting  aside  the  judgment  of  conviction 
and  the  sentence  it  will,  in  my  view',  be  open  to  tho  authorities,  if  they  are 
so  minded,  to  prosecute  the  accused  again  for  the  same  offence  and  upon 
the  same  facts  as  those  on  which  he  has  already  been  tried.  Under  section 
403  of  tho  C^ode  of  Criminal  Procedure  the  only  bar  to  a  second  prosecution 
on  the  same  facts  for  the  same  offence  is  a  previous  conviction  or  acquittal. 
The  accused  was  convicted  at  his  trial,  but  if  this  Bench  sets  aside  the  con- 
viction, it  will  no  longer  remain  in  force,  and  cannot  consequently  be  a 
bar  to  a  fresh  prosecution.    Again  if  the  order  I  contemplate  is  made,  it 
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iroold  not  expressly  be  an  acquittal  nor  do  I  think  that  it  could  be  said  to 
amount  to  an  acquittal,  therefore  the  accused  could  not  validly  contend  that 
a  previous  acquittal  was  a  bar  to  his  further  prosecution  and  trial. 

On  the  above  grounds  I  would  set  aside  the  judgment  of  conviction  of 
murder  entered  up  on  the  trial  under  section  305  of  the  Code  of  Criminal 
Procedure  and  the  sentence  of  death  passed  upon  the  accused. 

Irwin,  J. — I  agree  that  the  extract  from  the  charge  which  is  set  out 
in  the  judgment  of  the  learned  Chief  Judge,  was  a  misdirection.  I  think 
it  was  quite  correct  to  tell  the  jury  that  they  might  draw  an  inference 
from  the  fact  that  the  accused's  pleader  suggested  that  a  certain  person 
named  by  him  had  been  struck  by  Houk  Kan  while  none  of  the  witnesses 
to  the  alleged  striking  could  tell  the  name  of  the  person  who  had  been 
struck,  but  I  laid  too  much  etnphasis  on  this  fact,  and  that  part  of  my 
remarks  which  referred  to  the  accused  and  his  pleader  not  having  attempt* 
ed  to  bring  San  Wa  to  justice  was  likely  to  mislead  the  jury  on  a  material 
and  important  point. 

I  also  agree  that  I  failed  to  explain  the  law  fully  to  the  jury.  In  par- 
ticular I  did  not  leave  to  the  jury  the  question  whether  the  accused  knew 
his  act  to  be  so  imminently  dangerous  that  it  must  in  all  probability  causo 
such  injury  as  was  likely  to  cause  death. 

When  the  jury  returned  an  ambiguous  verdict  I  have  no  doubt  now 
that  the  proper  course  would  have  been  to  question  them  under  section  303. 
of  the  Code  of  Criminal  Procedure,  but  I  do  doubt  whether  the  course  I 
took,  of  sending  the  jury  back  after  further  explaining  the  law  to  them,  is 
a  positive  illegality  and  vitiates  the  subsequent  verdict.     What  was  required 
was  to  ascertain  the  opinion  of  the  jury  on  a  question  of  fact  the  law  bear- 
ing on  which  had  not  been  properly  explained  to  them  before  they  first 
retired.    I  attained  this  object  by  explaining  the  law  to  them  and  giving 
them  time  to  think  it  over  instead  of  asking  cut  and  dry  questions  which 
they  would  have  to  answer  without  leaving  the  box.     I  am  conscious  of  the 
fact  that  in  criticising  my  own  procedure  it  is  diflScult  if  not  impossible 
completely  to  eliminate  personal  considerations,  but  I  am  not  prepared  to 
say  that  the  error  now  under  con>idoratioii  is  a  positive  illegality.     If  it  is 
no  more  than  an  irregularity,  section  537  of  the  Code  of  Criminal  Pro- 
cedure will  apply.   Section  12  of  the  Lower  Burma  Courts  Act,  1900,  gives 
this  Court  the  power  of  review,  similar  in  nature  to  the  power  conferred 
by  section  434  of  the  Code  of  Criminal  Procedure.     In  Queen-Einpress  v. 
Appa  SubJiana  Mendre  (7)  it  was  held  that  section  537  applies  to  proceed- 
ings under  section  434,  one  of  the  reasons  given  being  that  the  power  of 
review  is  conferred  by  section  434.     I  do  not  think  that  ruling  has  ever 

(7)  (1884)  I.  L.  R.,  8  Bom.,  200, 
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boon  dissonted  from,  and  I  do  not  doubt  that  section  537  applies  to  pro- 
coedings  under  section  12  of  the  Lower  Burma  Courts  Act.  That  section 
reads  "  subject  to  the  provisions  hereinbefore  contained  "  (sections  529  to 
5v]6)  "  no  finding,  sentence  or  order  passed  by  a  Court  of  competent  juris- 
diction shall  be  reversed  or  altered  in  revision  on  account  of  any  error  or 
irregularity  in  the  proceedings  during  trial,  unless  such  error  or  irregularity 
has  in  fact  occasioned  a  failure  of  justice."  It  cannot  be  said  off  hand 
that  the  irregularity  now  in  question  has  occasioned  a  failure  of  justice  ;  it 
might  bo  said  perhaps  after  examination  of  the  evidence. 

The  proposition  that  sending  back  the  jury  was  not  illegal  and 
does  not  vitiate  the  subsequent  verdict  has  some  support  in  the  Bombay 
case  which  I  have  just  quoted.  Two  prisoners  wore  charged  with  murder, 
and  each  of  them  with  abetment  of  murder  committed  by  the  other.  The 
jury  returned  a  verdict  of  guilty,  which  on  their  being  questioned  was 
found  to  mean  abetment  of  murder  by  Mome  person  unknown.  The  Judge 
said  he  could  not  accept  this  verdict  because  it  was  not  a  verdict  on  the 
indictment.  The  Advocate-General  then  applied  to  be  allowed  to  add  a 
charge  which  would  fit  the  verdict.  A  charge  was  framed  but  it  was  not 
specially  explained  to  the  prisoner,  and  the  jury  wore  sent  back,  and 
after  deliberation  returned  the  same  verdict  as  before.  The  Judge  referred 
under  section  431  the  questions  wliether  he  had  power  to  add  the  third 
charge  and  whether  the  verdict  returned  on  the  third  charge  was  a  valid 
one  in  presence  of  the  fact  that  the  prisoner  was  not  specially  arraigned 
on  it.  The  Bench  by  a  majority  hold  that  the  Judge  had  no  power  to 
alter  the  charge,  and  unanimously  held  that  the  verdict  returned  on  the 
third  charge  was  valid.  The  last  ground  which  the  Bench  gave  for  their 
decision  was  that  the  first  verdict  might  have  been  accepted  under  section 
237  of  the  Code  of  Criminal  Procedure  although  there  was  no  charge,  but 
if  that  paragraph  of  the  judgment  had  never  been  written  the  result  would 
have  been  the  sam3.  In  tin  cise  stated  it  is  recorded  that  after  the  Judge 
had  refused  to  receive  the  first  verdic  the  said,  *'  it  was  necessary  for  him 
to  explain  the  law  to  the  jury,  and  then  he  should  ask  them  to  consider 
their  verdict."  Then  follows  the  new  charge.  On  this  the  learned  Judges 
observed: — 

"  It  was  further  urged  that  the  jury  had  returnetl  their  venlict  when  the  new  charge  was 
frameil,  and  that  the  learned  Judi^c  acted  without  juris'.Uction.  We  think  howeyer  that  by 
♦  verdict '  must  be  understood  the  final  verdict  which  the  Judge  would  be  bound  to  recortl.  No 
such  verdict  had  been  returned  when  the  Judge  procoedal  to  fmme  the  new  charge/' 

This  is  an  unmistakeablo  pronouncement  that  the  second  verdict  was 
valid,  and  it  follows  that  refusing  to  accept  the  first  verdict  and  sending 
back  the  jury  was  not  an  incurable  illegality.  The  fact  that  the  second 
verdict  was  identical  with  the   first  makes   no  differnce.     The  jury  might 
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havo  made  their  second  verdict  "  Not  guilty  "  and  if  they  had  done  so  the 
Judge  would  have  been  bound  to  accept  it.  Even  in  the  last  paragraph 
of  their  judgment  the  Bench  say  that  the  fact  that  the  Judge  might  have 
accepted  the  first  verdict  did  not  aflFect  the  legality  of  the  second  verdict. 
They  never  suggested  that  the  sentence  should  be  passed  on  the  first  verdict. 
They  found  that  the  second  verdict  was  valid  and  they  directed  that  sentence 
should  be  passed. 

As  both  my  learnd  CDlleagues  hold  that  there  was  illegality  in  dealing 
With  the  verdict,  and  that  the  second  verdict  and  the  sentence  must  be  set 
aside,  it  is  not  necessary  to  express  a  definite  opinion  on  the  question  whether, 
if  there  had  been  no  error  of  law  except  misdirection,  our  duty  would 
have  been  to  examine  the  evidence  and  see  whether  there  was  sufficient 
to  support  the  verdict.  I  would  only  say  that  the  New  South  Wales  case 
of  Makin  does  not  seem  to  bind  us  here.  It  was  a  decision  on  a  case  of 
improper  admission  of  evidence,  which  is  not  quite  the  same  thing  as 
misdirection,  and  it  decided  a  question  of  amendment  of  the  common  law 
by  statute.  Here  we  are  not  concerned  with  the  law  of  New  South  Wales. 
In  Suhrahmanh  Ayyars  case  there  was  no  question  of  either  misdirection 
or  improper  admission  of  evidence,  and  I  do  not  think  the  remarks  of 
Their  Lordships  of  the  Privy  Council  can  properly  be  held  to  prohibit 
this  Court  from  examining  the  evidence  and  deciding  questions  of  fact  in 
case  of  misdirection  only  when  the  case  conies  before  it  under  section  12  of 
the  Lower  Burma  Courts  Act. 

I  agree  that  as  a  majority  of  this  Bench  finds  that  it  was  illegal  to 
•send  back  the  jury  instead  of  questioning  them  under  section  303  of  the 
('ode  of  C^riminal  Procedure,  the  conviction  and  sentence  must  be  set  aside, 
.but  the  accused  should  not  be  acquitted.  I  think  there  is  no  doubt  at  all 
.that  we  ought  to  direct  a  new  trial  if  we  have-  authority  to  do  so.  The 
question  whether  we  can  do  so  is  a  difficult  one.  No  case  has  been  found 
in  which  an  Indian  High  Court  has  made  such  an  order  under  section 
2G  of  the  Letters  Patent,  but  on  the  other  hand  no  case  has  been  found  in 
which  it  was  said  that  such  an  order  could  not  be  passed.  I  cannot  agree 
with  the  learned  Chief  Judge  that  the  case  of  Sahrahnania  Ayijar  is 
one  in  which  it  would  have  been  appropriate  on  the  part  of  the  Privy 
Council  to  pass  such  an  order.  The  offence  was  a  far  less  serious  one  than 
murder,  the  judgment  of  the  Privy  Council  was  delivered  about  18  months 
after  the  trial  in  the  High  Court,  and  there  might  bo  many  local  facts 
about  which  a  Court  sitting  in  England  would  know  nothing,  which 
would  make  it  inexpedient  to  order  a  new  trial.  A  sufficient  reason  for 
the  High  Court  not  passing  such  an  order  would  be  that  they  held  that 
the  error  was   not  an  illegality,     I  have   searched,  and  failed  to   find  any 
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case  under  section  26  of  the  Letters  Patent,  in  which  an  order  for  a  new 
trial  would  seem  to  be  appropriate. 

If  section  12  of  the  Lower  Burma  Courts  Act  stood  alone  it  might 
be  thought  that  the  words  "  may  pass  such  judgment,  order  or  sentence  " 
corresponding  exactly  to  the  preceding  "  may  alter  the  judgment,  order 
or  sentence  passed  by  the  judge  "  limited  the  orders  which  the  Bench 
could  pass  to  orders  of  a  nature  akin  to  the  order  passed  by  the  Judge  ; 
but  this  view  must  be  modified  by  comparing  section  12  with  the  two 
enactments  of  earlier  date,  the  Letters  Patent  section  26,  and  the  Code  of 
Criminal  Procedure  section  434. 

The  Letters  Patent  empower  the  Court  only  to  alter  the  sentence  and 
to  pass  judgment  or  sentence.  Section  434  empowers  the  Court  to  alter 
the  sentence  and  pas3  such  judgment  or  order  as  the  Court  thinks  fit.  I 
think  this  gives  the  Court  very  wide  powers  and  the  word  "  order  "  is 
clearly  not  limited  by  reference  to  any  order  passed  by  the  (^ourt  of  original 
jurisdiction.  I  cannot  think  that  the  powers  of  this  Court  under  section 
12  of  the  Lower  Burma  (courts  Act  are  less  than  its  powers  under  section 
434  of  the  (bde  of  Criminal  Proaedure.  The  addition  of  the  words 
"  judgment,  order  or  "  in  one  place  and  of  "  sentence  "  in  another  place 
cannot  reasonably  be   held  so  to  limit  its  meaning. 

If  we  set  aside  the  conviction  and  sentence  and  discharge  the  prisoner 
the  executive  authorities  cannot  properly  let  the  matter  rest  there.  A 
fresh  prosecution  must  be  instituted.  It  seems  unreasonable  that  the 
Magistrate  should  be  required  to  record  the  evidence  again  and  make  a 
fresh  commitment. 

Tlie  learned  Advocate  for  the  petitioner  expressly  admitted  that  a 
new  trial  could  be  ordered  if  there  were  no  error  except  misdirection.  If 
that^  be  so  where  an  alternative  course  is  possible,  namely  examining  tlie 
e\ndcnce  and  deciding  on  it,  a  fortiori  it  is  possible  when  there  is  no  alter- 
native but  discliargiiig  the  prisoner  and  leaving  the  executive  authorities  to 
take  further  action  if  they  think  fit. 

I  would  therefore  order  a  new  trial. 

The  final  order  in  the  case  was  as  follows  ;— 

In  accordance  with  the  finding  of  the  majority  of  the  Full  Bench,  the 
order  is  that  the  conviction  and  sentence  bo  set  aside  and  that  the  accused 
be  released  from  custody. 
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(3  L:  B.  R.,  87.) 
IN  THE  CHIEF  CGURt  OF  LOWER  BURMA. 
July  20th,      [CRIMINAL  REVISION  No.  923  of  1905]  1905. 

Present:— The  Hoii'blo  Mr.  Harvey   Adamson,  C.S.I.,  Chief  Judge, 
Mr.  Justice  Fox  and  Mr.  Justice  Irwiit. 

HLA  an  V  EMPEROR. 

R'jttrlalof  ac-H^i—eondetwn  and  gnttt^nce  hj  Judaeof  Wgh  Ca>mH  fef  tide  by  a  Bench 
^Cnmlnil  Proeeduro  Code,  m.  403;  423,  434,  439,  273,  333—L'ncct  Burma  Cuurtt  Act, 
1000, »,  12. 

The  accused  was  convictctl  at  a  Criminai  Sessions  before  a  Judge  of  the  Chief  Court  and 
8cnteiicc<l  to  death.  In  a  proceeding  tukler  section  12  of  the  I/jwcr  Burma  Courts  Act,  1900, 
the  conviction  and  sentence  were  set  aside  by  a'Bench  on  the  ground  that  the  verdict  had  not 
been  arrived  at  in  due  course  of  law  ;  but  the  accused  was  not  aciuittctl  The  District  Magis- 
trate then  took  cognizance  of  the  case  against  the  accused  and  transferred  it  to  a  subonlinate 
Magistrate  for  inquiry  with  a  vie>y-  to-the  Tccommitiffcnt  of  the  accused. 

In  an  application,  for  revision  on*  behalf  of  the  accused,  it  was  argued  that  the  District 
Magistrate's  onlcr  was  illegal,  inasmuch  a:^  the  original .  commitment  was  stiU  valid  and 
subsisting,  and  the  trial  upon  that  comnritmciit  hatl   not  been   completal. 

i/»W  -after  reference  to  sections  42^,^34',  und  439  of  the  Code  of  Criminal  Procedure, 
and  in  view  of  the  provisions  of  sections  403  read  with  273  and  333,  that  the  District 
Magistrate's  onler  was  legaL 

Mr.  Eddis — for  the  applicant*-  Mf .  McDonnell  Assistant  Government 
Advocate. 

This  is  an  application  to  revise  and  sfet  aside  an  order  of  the  District 
Magistrate,  Rangoon,  by  which  he  ordered  the  arrest  of  the  applicant 
and  his  production  before  the  Western  Subdivisional  Magistrate,  with 
the  view  to  the  latter  proceeding  under  Chapter  XVIII  of  the  Code  to 
inquire  into  an  offence  of  murder^  and  to  tlie  applicant's  committal  on  a 
charge  of  such  offence  to  this  Court  for  trial. 

The  grounds  on  which  the  prosent^application  is  made  are  as  follows ! — 

(1)  There  is  still  a  valid  subsisting  commitment  of  your  petitioner 
on  the  same  charge,  the  trial  under  which  is  pending  before 
this  Court  and  is  still  uncompleted. 

(2)  There  is  no  provision  trf  the  law  by  which  two  trials  can 
proceed  simultaneously -against  an  accused  on  the  same  charge. 

(3)  Until  the  first  commitment  is  set  aside  or  the  trial  thereon 
brought  to  a  legal  conclusion,  no  other  Court  has  jurisdiction 
or  power  to  deal  with  the  cafee  except  this  Court. 

(4)  The   circumstances  under  which   alone   a  further   enquiry   can 

bo  ordered  have  not  arisen,  and  the   District  Magistrate  has 
no  power  or  jurisdiction  to  order  a  further  enquiry. 
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(5)  That  when  a  case  has  boon  committed  to  Sessions  the  subordinate 
Courts  have  no  power  or  jurisdiction  to  take  further  evidence 
except  under  the  provisions  of  section  219  of  the  Code  of 
(Viminal  Procedure. 

(6)  That  the  order  of  the  District  Magistrate  is  not  justified  by 
section  204  of  the  Code  of  Criminal  Procedure. 

(7)  That  your  petitioner  having  boon  released  by  order  of  this  Court, 

no  Court  subordinate  thereto  can  arrest  your  petitioner  in 
respect  of  the  same  offence  in  the  course  of  his  trial  for  which 
(sir)  he  was  released. 

(8)  That  no  Court  but  this  (^ourt  has  any  jurisdiction  to  deal  with 
this  case,  nor  with  the  trial  of  the  charge  against  your  peti- 
tioner. 

These  grounds  originate  from  a  misapprehension  of  the  real  effect 
of  the  Magistrate's  order.  He  has  not  ordered  a  further  inquiry  under 
section  437  of  the  Code,  but  he  has  taken  cognizance  of  the  oflEonce  alleged 
against  the  accused  under  section  190  of  the  Code,  and  has  taken  action 
under  sections  G5  and  192. 

The   question  is  whether  he  had  jurisdiction  to  do  so. 

All  the  grounds  are  based  on  the  contention  sot  forth  in  the  first 
ground  to  the  effect  that  proceedings  against  the  petitioner  on  the  same 
charge  as  that  on  which  the  District  Magistrate  made  the  order  complained 
of,  are  still   ponding  before   this  Court. 

The  facts  stated  in  the  first  paragraph  of  the  petition  themselves 
controvert  this  ground. 

It  is  stated  that  the  petitioner  on  the  commitment  of  the  Western 
'  Subdivisional  Magistrate  was  tried  at  the  last  Criminal  Sessions  of  this 
'   Court  and  was  convicted  and   sentenced. 

On  a  proceeding  under  section  12  of  the  Lower  Burma  Courts  Act, 
1900,  the  conviction  and  sentence  wore  set  aside,  but  the  accused  wjis  not 
acquitted  of  the  offence  charged  against  him. 

Upon  the  order  of  committal  there  was  a  trial  which  ended  in  a  record- 
ed verdict  of  guilty  of  murder,  on  which  judgment  of  guilty  of  that  offence 
was   recorded,  and   sentence  was  passed. 

The  Bench  of  this  Court  in  the  proceeding  under  section  12  of  the 
Lower  Burma  C^ourts  Act  hold  that  such  verdict  had  not  been  arrived 
at  in  due  course  of  law,  and  sot  the  judgment  and  sentence  aside. 

The  contention  put  forward  on  behalf  of  the  api)licant  is  that  the 
proceedings  wore  regular  up  to  a  certain  point,  and  that  the  proceedings  up 
to  that  point  not  having  been  sot  aside,  the  trial  is  still  before  this  Court. 
Especially  it  is  said  that  the  original  commitment  is  still  in  force. 
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We  "were  strongly  urgod  to  keep  from  our  minds  what  it  is  open  to  a 
High  Court  to  do  under  sections  423  and  430  of  the  Code  in  a  ease 
which  comes  before  it  on  appeal  or  revision  from  a  Divisional  Sessions 
Court,  on  the  gi'ound  that  a  trial  by  a  High  Court  is  quite  distinct  from 
a  trial  by  such  Court,  and  section  12  of  the  Lower  Burma  (^ourts  Act, 
and  presumably  also  section  2G  of  the  Letters  Patent  of  the  High  Courts; 
and  section  434  of  the  Code  of  Criminal  Procedure,  are  self  contained. 
Yet  it  was  argued  that  the  power  given  by  s.  423  of  the  ('ode  to  order  a 
retrial  showed  that  an  order  of  commitment  was  valid  and  subsisting  until 
there  had  been  a  trial  which  had  ended  in  a  finding  of  conviction  or  ac- 
quittal or  in  a  discharge  of  the  accused. 

The  argument  is  somewhat  inconse(iuent.  It  is  sufficient  to  say  that 
in  the  present  case  there  was  a  trial  on  tlie  order  of  commitment,  and  that 
that  trial  ended  in  a  conviction  and  sentence.  The  order  of  commitment 
was  thus  satisfied,  and  nothing  more  remains  to  be  done  on  it.  The  fact 
that  in  cases  from  a  Divisional  Sessions  Court  the  C3:le  gives  power  to  a 
High  Court  to  order  a  retrial  upon  an  original  commitmv^nt  cannot  affect 
the  question  of  whether  that  order  has  been  complied  with  by  the  first  trial. 
Prima  facie  and  hut  ior  the  provisions  of  the  Code  in  cases  arising  in 
Divisional  Sessions  Courts  the  commitment  order  is  exhausted  by  a 
completed  trial  following  upon  it. 

Assuming  that  section  12  of  the  Lower  Burma  Courts  Act,  section  26 
of  the  High  Courts  Charters,  and  section  434  of  the  Code  of  Criminal 
Procedure  do  not  contemplate  an  order  for  a  new  trial  being  made,  when 
a  Court  acting  under  one  of  those  sections  merely  sets  aside  a  conviction 
and  sentence  pronounced  in  a  completed  trial,  which  is  the  present  case, 
the  accused  is  in  the  position  in  which  he  originally  was.  The  (.^ode  itself 
in  section  273  and  section  333  contemplates  that  after  commitment  an 
accused  may  be  placed  in  the  position  of  being  liable  to  be  i)roceeded 
against  de  novo  upon  a  fresh  commitment  order,  for  unJer  section  403  aii 
entry  on  -the  charge  under  section  273,  and  under  section  333  a  stay  of 
proceedings,  does  not  amount  to  an  acquittal,  unless  in  the  latter  case  the 
Judge  otherwise  directs. 

That  being  so,  it  is  clear  that  a  Magistrate  who  for  any  reason  con- 
siders it  proper  that  an  accused  shouhl  be  further  prosecuted,  would  have 
to  take  cognizance  of  the  case  under  section  IDO.  There  is  no  means  of 
his  bringing  the  ca>e  before  the  High  CDurt  again  unless  he  do? 4  so.  If 
he  could  not  do-»o  the  provisions  of  section  403  regarding  an  entry  under 
se3tion  273  and  those  of  section  33?  regarding  a  stay  of  proceedings  with- 
out the  order  of  the  Judge  not  being  an  acquittal  would  be  futile. 
•  Those  considerations  emphasize  the  fact  that  even  when  there  has  not 
been  a  trial  the  commitment  order  may  no  longer  be  subsisting. 
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The  main  provisions  however  by  which  a  Magistrate  must  be  guided 
in  considering  whether  he  has  power  to  take  cognizance  o£  or  to  proceed 
with  a  case  are  those  contained  in  section  403  of  the  Code  of  Criminal 
Procedure. 

If  an  accused  has  been  convicted  or  acquitted  of  an  ofEence  charged, 
or  which  might  have  been  charged  on  the  same  facts,  and  such  conviction 
or  acquittal  remains  in  force,  the  accused  is  not  liable  to  be  tried  again 
for  any  such  offence  ;  but  if  the  case  cannot  be  brought  within  that 
section  there  is  nothing  to  prevent  a  District  Magistrate  taking  cogni- 
zance of  an  offence  under  section  190  and  taking  action  under  section  192 
or  section  204  of  the  Code. 

Although  the  Magistrate's  order  does  not  show  that  he  clearly  appre- 
hended what  his  powers  were,  and  under  what  sections  his  action  was 
justified,  it  was  in  fact  justified,  and  there  is  no  ground  for  interfering 
with  it  in  re^asion. 

The  application  is  dismissed. 


(3  L.  B.  i?.,  93.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

August  21st    [CRIMINAL  REVISION  No.  1045  of  1905.]  1905. 

Present : — Hon'ble  Mr.  H.  Adamson,  C.  S.  L,  Chief  Judge. 

EMPEROR  r.  CHAN  E  and  others. 

IM-racs-^pwe^Lower  Burma  Village  Act,  1880^  s,  13 A. 

In  the  absence  of  a  Notification  .by  the  Local  Government  under  sub-section  (3)  of  sectioil 
i3A  of  the  Lower  Burma  ViUage  Act,  1889,  a  f oot-race  is  not  a /^wHor  the  purposes  of  that 
section. 

This  case  has  been  submitted  for  revision  by  the  Sessions  Judge  of  the 
Delta  Di^^sion. 

Two  men  ran  a  foot-race  for  a  stake  of  Rs.  5-8.  Two  umpires  were 
appointed.  A  crowd  assembled  to  watch  the  race,  and  there  was  much 
betting  on  the  result.  The  two  umpires,  one  of  the  competitors  (the  other 
absconded),  and  17  of  the  spectators  were  prosecuted  for  holding  an 
Tinlicenced  pwh  under  section  13A  of  the  Lower  Burma  Village  Act,  as 
amended  by  Burma  Act,  II  of  1904.  With  the  exception  of  one  of  the 
spectators,  all  were  convicted  and  sentenced  to  fine. 

The  learned  Sessions  Judge  has  referred  the  case  with  a  recommen- 
dation that  the  convictions  should  be  reversed  in  all  the  cases  except  those 
of  the  competitors  and  the  two  umpires. 

There  can  be  no  doubt  that  the  recommendation  so  far  as  it  goes  is 
based  on  good  grounds.    The  spectators,  even  though  they  betted  on 
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the  result,  did  not  hold,  promote,  take  part  in  or  assist  the  race.  The 
umpires  and  the  competitors  did,  and  they  only  can  come  within  the 
provisions  of  section  13A. 

But  a  further  question  arises,  namely,  whether  a  foot-race  is  a  pwe 
as  defined  in  clause  (3)  of  section  13 A,  which  reads  as   follows: — 

**  For  the  purposes  of  this  section  pw^  ordinarily  means  a  puppet  show  or  other  thea- 
trical or  dramatic  performance,  or  a  native  cart,  pony,  boat  or  other  like  race  held  for  public 
entertainment,  whether  on  public  or  private  property." 

The  remainder  of  the  subsection  need  not  be  considered,  because  the 
Local  Grovemment  have  not  by  notification  declared  foot-races  to  be  pwh* 
Now  if  a  foot-race  falls  within  the  definition  of  pwe  it  must  fall  within  the 
general  expression, "  other  like  race."  It  is  difficult  to  see  what  likeness  there 
exists  between  a  foot-race  and  a  boat-race,  that  would  not  be  found  between: 
any  two  races  whatever.  But  it  is  clear  that  the  words  cannot  be  intended 
to  embrace  all  races,  without  any  exclusion.  It  may  be  said  however  that 
the  likeness  consists  in  the  fact  that  the  race  congregates  crowds  and  render^ 
desirable  previous  police  arrangements.  Even  assuming  this  view,  I  do 
not  think  that  a  foot-race  in  Burma  can  be  said  to  be  of  a  like  kind  to 
a  pony-race  or  a  boat-race,  or  a  cart-race.  Races  of  those  three  kinds 
have  from  time  immemorial  been  recognized  public  entertainments  in  Burma, 
at  which  village  often  competes  against  village,  and  even  township  against 
township.  Custom  has  attached  special  publicity  to  them.  They  are 
notoriously  public  gatherings,  at  which  it  may  be  expected  that  large  crowds 
wiU  assemble.  The  legislature  with  the  view  of  regulating  such  gatherings, 
has  included  them  in  the  definition  of  pici,  and  has  required  that  they 
should  not  be  held  without  license.  But  a  foot-race  is  ^n  entirely  different 
matter.  It  is  not,  so  far  as  I  am  aware,  a  recognized  form  of  public 
entertainment  in  Burma.  I  must  confess  that  until  the  present  case  I  have 
never  heard  of  a  foot-race  as  a  Burma  entertainment,  except  in  the  way 
of  school  sports.  In  standard  works  descriptive  of  Burma  and  its  people, 
cart-races,  pony-races,  and  boat-races,  are  described  among  the  entertain- 
ments of  the  people,  but  there  is  never  a  word  about  a  foot-race.  So  that 
even  if  publicity  be  taken  as  the  test  of  likeness,  it  cannot  be  said  that  a  foot- 
race in  Burma  is  like  to  a  cart-race  or  a  pony-race  or  a  boat-race.  On  these 
gronnds  I  must  hold  that  a  foot-race  does  not  fall  within  the  definition  of  a 

It  may  be  that  in  certain  local  areas  foot-races  are  coming  into  fashion, 
and  that  control  over  them  is  as  necessary  as  in  the  case  of  cart,  pony  or 
boat  races.  If  so,  it  is  open  to  the  executive  under  the  last  portion  of  clause 
(3)  of  section  13  A  to  declare  them  by  notification  to  be  ptck  in  such  local 
areas.  But  in  the  absence  of  such  a  declaration  it  cannot  be  held  that  they 
are  pwh  as  defined  in  the  Village  Act* 
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The  convictions  of  all  the  accused  arc  reversed,- and  the  fines  will  be 
refunded. 


(3  L,  B.  R.,  94.) 
IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 
July  17th  [CRIMINAL  REVISION  No.  722  of   1905.]         1905.. 

Present : — Hon'ble  Mr.  Harvey  Adamson,  C.  S.  I.,  Chief  Judge. 
EMPEROR  V.  KYAW  DUN. 

Durma  GaiuhUnQ  Arf^  1899,  section  ll—ettidenco—an'est—proceilHrc—Cr'imxnal  ProcnUre 
Code,  sectioM  55,   112, 114,  lU. 

Section  53  of  the  Cotle  of  Criminal  Pro^c.lure,  1898,  doci  not  empower  the  Police  to 
arrest  persons  who  are  saspectotl  of  earning  their  livelihood  by  unlawful  gaming. 

Mr.  McDonnell^  Assistant  Government  Advocate. 

There  is  a  considerable  amount  of  irrelevant  hearsay  evidence  in  this 
case,  but  there  is  some  evidence  that  accused  earned  his  livelihood  by  unlawful 
gambling,  and  there  is  some  evidence  of  repute.  As  the  accused  has  not 
exercised  his  right  of  appeal,  I  will  not  interfere  in  revision  with  the 
Magistrate's  order. 

I  think  that  the  witnesses  would  have  given  more  relevant  evidence 
if  they  had  been  properly  questioned.  The  Magistrate's  attention  is 
directed  to  Ktng-Kmperor  v.  Xga  Since  U  (1)  in  which  it  is  shown 
how  evidence  of  repute  should  be  elicited.  The  arrest  of  the  accused  was 
illegal.  Apparently  the  Magistrato  gave  executive  sanction  to  the  institn- 
tion  of  proceedings,  and  the  Police,  arm?d  with  this  sanction,  arretted  the 
accused  under  the  provisions  of  section  55  of  the  Code  of  Criminal  Proce- 
dure, and  sent  him  up  for  trial. 

Section  55  of  the  Code  of  Criminal  Procedure  doo=*  not  empower  the 
police  to  arrest  persons  who  are  suspected  of  earning  their  livelihood  by 
unlawful  gaming. 

The  Magistrate  should  have  acted  under  the  provisions  of  sections  112, 
114  and  115  of  the  Code.  That  is  to  say,  he  should  have  made  an  order  in 
writing  setting  forth  the  particulars  required  by  section  112  and  summoned 
the  accused  to  appear  in  accordance  with  section  114,  at  the  same  time 
attaching  to  the  summons  a  copy  of  the  order  under  section  112,  as  requir- 
ed by  section  115. 

(1)  (1903)  2  L.  B.  R.,  les. 
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(3  L.  B.  K,  95.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

June  20        [CRIMINAL  REFERENCE  No.  18  of  1905.]  1905. 

Present : — Hon'ble  Mr.  Harvey  Adamson,  C.S.I.,  Chief  Judge,  and 
Mr.  Justice  Fox. 

EMPEROR  V.  NGA  PYI. 

(riininal  Pi'jceiuve  Cid.*,  sscthn  562 — jffchctui  to  which  applicable. 

The  wonls  **  theft,"  "  dishonest  mi  appropriation,"  and  "  cheating  "  as  used  in  section  6C2 
of  tb3  Code  of  Criminal  Procedure,  1898,  iadulo  only  tho  off  jaces  punishable  under  sections 
^79,  403  and  417  re<<poctively  of  the  Indian  Penal  Cole  and  not  those  punishable  under  sec* 
tions  381  and  382,  401  and  405,  and  418  to  420. 

The  following  reference  was  made  by  Mr.  Justice  Irwin  to  a  Bench  :— 

The  finding  is  not  recorded  with  the  precision  required  by  section  367 
(2)  of  the  Code  of  Criminal  Procedure  but  comparing  the  judgments  with 
the  charge  it  is  clear  that  accused  was  convicted  of  an  offence  punishable 
under  section  420,  Indian  Penal  Code. 

It  seems  to  me  not  very  clear  whether  section  562  of  the  Code  of  Cri- 
minal Procedure  applies  to  the  aggravated  form  of  cheating  made  punbh- 
able  by  section  420. 

The  ?e3tion  applies  generally  to  offences  punishable  under  the  Penal 
Code  with  not  more  than  two  years'  imprisonment.  Besides  these,  four 
offences  are  specially  mentioned.  Of  these  four,  theft  and  theft  in  a  house 
ure  punishable  with  more  than  two  years'  rigorous  imprisonment,  and  that 
seems  to  be  the  reason  why  they  are  specially  named.  Dishonest  misappro- 
priation in  its  simplest  form  is  punishable  only  with  two  years  under  section 
403,  an  aggravated  form  of  it  under  section  404  with  more  than  two  years. 
Cheating  is  punishable  with  only  one  year  under  section  417,  aggravated 
forms  of  cheating  under  sections  418,  419  and  420  with  more  than  two 
years.  Thus  there  seems  to  be  no  reason  for  mentioning  dishonest  mis- 
appropriation and  cheating  by  name  in  this  section  unless  the  aggravated 
forms  are  intended  to  be  included,  the  simple  forms  of  both  offences  are 
included  in  the  general  description  of  offences  punishable  with  not  more 
thun  two  years'  imprisonment.  There  would  be  no  diflSculty  about  the  in- 
terpretation of  the  section  but  for  the  mention  of  one,  and  only  one  of  the 
•aggravated  forms  of  theft  from  which  the  natural  inference  is  that  the  word 
"theft"  in  the  section,  where  it  first  occurs,  means  only  simple  theft 
punishable  under  section  379.  If  "  theft "  be  construed  in  this  way,  why 
should  "  dishonest  misappropriation  "  and  "  cheating  "  be  construed  in  a 
different  way  ? 

Under  section  11  of  the  Lower  Burma  Courts  Act  I  refer  to  a  Bench 
the  question  >vhether  section  562  of  the  Code  of  Criminal  Procedure  applies 
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to  the  ioffence  of  cheating  and  thereby  dishonestly  inducing  the  person 
deceived  to  deliver  property,  under  section  420  of  the  Penal  Code. 

The  opinion  of  the  Bench  teas  as  follows  : — 

Adamson,  C.  J. — It  is  not  easy  to  understand  why  the  offences  of 
theft,  theft  in  a  building,  dishonest  misappropriation,  and  cheating  have 
l)een  grouped  together  at  the  commencement  of  section  562  of  the  Code  of 
(Criminal  Procedure,  and  followed  by  a  clause  embracing  all  offences  under 
the  Indian  Penal  Code  punishable  with  not  more  than  two  year's  imprison- 
ment. Dishonest  misappropriation  in  its  simple  form  is  punishable  with 
two  years'  imprisonment,  and  cheating  in  its  simple  form  is  punishable  with 
.one  year's  imprisonment,  and  both  of  these  offences  would  have  been  pro- 
vided for  by  the  section  even  if  their  special  mention  had  been  omitted. 
It  is,  however,  clear  that  "  theft "  can  only  mean  simple  theft,  otherwise  it 
would  not  have  been  followed  by  "  theft  in  a  building."  And  if  theft  can- 
hot  be  regarded  as  including  aggravated  forms  of  theft,  it  seems  to  me  that 
there  can  be  no  warrant  for  regarding  dishonest  misappropriation  and 
cheating  as  including  aggravated  forms  of  these  offences.  I  think  that  es- 
pecially after  the  guide  that  is  afforded  by  the  words  "  theft "  and  "  theft 
in  a  building  "we  are  obliged  to  construe  the  words  that  follow  in  accord- 
ance with  the  strict  meaning  that  is  given  to  them  in  the  Indian  Penal 
Code,  and  that  we  are  not  at  liberty  to  speculate  on  the  intention  of  the 
Legislature,  and  to  construe  the  words  according  to  our  own  notions  or 
what  ought  to  have  been  enacted.  I  would  therefore  say  that  "  cheating  " 
only  includes  the  offence  punishable  under  section  417  of  the  Indian  Penal 
Code,  and  I  would  answer  the  question  referred  in  the  negative. 

/W,  J. — I  concur  in  answering  the  question  referred  in  the  negative. 

(3  L.  B.  R.,  96.) 

IN  THE  (JHIEF  COURT  OF  LOWER  BURMA. 

Juno  22         [CRIMINAL  REVISION  No,  792  of  1905]  1905. 

Present ;— Hon'ble  Mr.  Harvey  Adamson,  C.S.I.,  Chief  Judge. 

EMPEROR  r.  PAN  ZI. 

Zjtci'r  Burma  V'tllage  Act^  1S89,  section  9  (2). 

A  breach  of  rules  matle  by  the  Commissioner  under  section  6  (I)  of  the  Lower  Barma  VU- 
lage  Act,  1889,  does  not  justify  a  conviction  under  section  9  (2)  of  the  Act  To  support  such 
a  conviction,  it  must  be  provetl  that  the  headman  made  a  certain  requisition  to  the  accused, 
and  that  the  accasetl  refused  or  neglectcil  to  comply  with  it. 

The  accused  has  been  convicted  under  section  9  (2)  of  the  Lower 
Burma  Village  Act,  of  eating  the  flesh  of  a  bullock  that  died  of  small-pox, 
and  has  been  fined  Rs.  10.  The  proceedings  show  an  utter  misconception 
of  the  provisions  of  that  section. 
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In  referring  the  case  the  learned  Sessions  Judge  has  remarked  :— 

"  I  would  suggest  that  Magistrate  be  instructed  by  a  printed  judgment 
as  to  the  interpretation  of  section  9  (2)  of  the  Village  Act.  Magistrates 
are  inclined  to  act  as  if  section  9  (2)  attached  a  penalty  to  the  breach  of 
any  rules  made  by  the  Commissioner  under  section  6  (I)  of  the  Act,  where- 
as it  only  does  so  indirectly  and  incidentally,  in  cases  where  in  breaking 
any  of  these  rules,  the  person  in  fault  also  fails  to  comply  with  a  requisi* 
tion  duly  made  by  the  headman  under  section  9  of  the  Act." 

This  is  a  correct  exposition  of  the  law.  The  essence  of  an  offence 
under  section  9  (2)  of  the  Village  Act,  is  refusal  or  neglect  to  comply  with 
the  requisition  of  a  headman.  Certain  rules  have  been  issued  by  competent 
authority  prescribing  the  duties  of  headmen.  But  they  cannot  be  treated 
as  a  Penal  Code,  for  the  breach  of  which  any  villager  can  be  convicted. 
It  must  be  proved  to  support  a  conviction  under  section  9  (2)  of  the  Village 
Act  that  the  headman  made  a  certain  requisition  to  the  accused,  and  that  the 
accused  refused  or  neglected  to  comply  with  it. 

The  conviction  is  set  aside  and  the  fine  must  be  refunded. 


(3  L.  B.  i?.,  109 ;  11  Bur.  L.  i?.,  293.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

June  27  [CRIMINAL  REVISION  No.  787  of  1905]     .        1905. 

Pr^^^n^'— Hon'ble  Mr.  H.  Adamson,  C.S.I.,  Chief  Judge. 

PO  WA  r.  EMPEROR. 

Examination  of  witnesses— ctots-examimtion— 'practice. 

In  criminal  cases,  it  is  customary  for  the  cross-examination  of  each  witness  for  the  defence 
to  he  made  immediately  after  his  examination-in-chief,  and  not  postponed  till  after  the  exami- 
Tuition-in-chief  of  all  the  defence  witnesses.  This  practice  should  not  be  departed  from  against 
the  wishes  of  the  accused,  and  to  his  possible  prejudice, 

Mr,  Pennell — for  the  applicant. 
Mr.  Mcdonnell,  Assistant  Government  Advocate. 

This  is  an  application  under  section  526  of  the  Code  of  Criminal 
Procedure  for  the  transfer  of  a  case  from  the  Court  of  the  District  Magist- 
rate of  Rangoon  on  the  ground  that  such  transfer  is  expedient  for  the  ends 
of  justice. 

The  case  had  reached  the  stage  of  examination  of  the  witnesses  for  the 
defence.  When  the  examination-in-chief  of  a  certain  witness  had  been 
concluded,  the  Government  Prosecutor  applied  for  leave  to  reserve  his 
cross-examination  until  the  examination-in-chief  of  certain  other  witnesses 
for  the  defence  had  been  completed.  The  learned  Counsel  for  the  accused 
objected  to  this  course,  but  the  District  Magistrate  overruled  the  objection, 
and  granted  the  permission  applied  for. 


Digitized  by 


Google 


54  'The  Criminal  Law  Journal  Reports.  {Vol.  Ill 

PO   WA    %\   EMPEROR. 

•It  is  urged  that  the  course  adopted  hy  the  District  Magistrate  is  pre- 
judicial to  the  defence,  because  the  accused's  advocate  is  not  in  a  position 
to  exercise  his  discretion  as  to  calling  further  evidence  in  respect  of  the 
same  set  of  facts  until  he  has  heard  the  cross-examination  of  the  witnesses 
whom  he  has  already  caHed. 

The  learned  advocate  for  the  applicant  however  states  that  he  does  not 
desire  the  transfer  of  the  case,  provided  that  tlie  Magistrate  adheres  to  the 
ordinary  practice,  which  is  to  cross-examine  each  witness  inunediately  after 
his  examination-in-chief. 

I  will  tlierefore  treat  this  case  as  an  application  for  revision  of  an  in- 
terlocutory order.  That  the  High  C^ourt  is  comj)etent  at  any  stage  of  a 
case  to  interfere  to  exercise  its  powers  of  revision,  has  been  ruled  in  Chandi 
Pershad  v.  Abdur  Rahman  (1),  Alnlool  Kadir  Khan  v.  The  Magistrate  of 
Pnrneah  (2)  and  Queen- Empress  v.  Sageshappa  Pai  (3). 

Section  135  of  tlie  Evidence  Act  provides  that  the  order  in  which  wit- 
nesses are  produced  and  examined  shall  be  regulated  by  the  law  and  prac- 
tice for  the  time  being  relating  to  civil  and  criminal  procedure  respectively, 
and  in  the  absence  of  any  such  Jaw  by  the  discretion  of  the  Court.  Sec- 
tion 138  provides  that  witnesses  shall  be  first  examined-in-chief,  then  cross- 
examined,  then  re-examined. 

The  only  case  to  which  I  have  been  referred,  or  which  I  can  find, 
bearing  on  the  subject,  is  a  civil  case,  Kedar  Xath  Ghose  v.  Bhupendra 
Xath  Base  (4).  In  that  case  the  first  witness  called  was  not  the  plaintiff, 
but  the  plaintiff  was  a  witness  in  the  case.  At  the  close  of  the  exami- 
nation-in-chief of  the  first  witness,  the  defendant^  Counsel  asked  that  the 
cross-examination  should  be  deferred  until  after  the  examination-in-chief 
,  of  the  plaintiff.  The  learned  Judge  held  that  the  ordinary  practice  should 
regulate  the  order  of  examination,  and  that  the  witness  should  be  cross- 
examined  at  the  conclusion  of  the  examination-in-chief. 

I  think  that  the  view  taken  by  the  learned  Judge  applied  with  strong- 
er force  to  a  criminal  than  to  a  civil  case.  The  practice  undoubtedly  is  to 
cross-examine  immculiately  after  the  examination-in-chief.  The  reasons 
given  by  the  learned  advocate  for  thinking  that  the  course  adopted  bv  the 
District  Magistrate  would  prejudice  the  defence,  are  not  in  my  opinion 
very  strong,  but  I  am  not  prepared  to  say  that  they  are  altogether  ground- 
less. The  learned  Assistant  Government  Advocate  states  that  the  course 
was  adopted  because  ]>y  adopting  it  there  was  a  greater  likelihood  of  getting 
at  he  truth.  Eut  I  think  that  in  matters  connected  with  the  defence  the 
ordinary  practice  should  never  be  departed  from,  if  such  departure  c^n  in 
any  possible  way  prejudice  the  defence,  and  if  the  accused  objects  to  it. 

(3)  (IHIK,)  I.  L.  R.,  20  Bom.,  r,43.      ^  (4)  (,0(K0  5  C.  W.  N.,  xv. 
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The  Code  by  a  special  provision  enables  the  cross-examination  of  wit- 
nesses for  the  prosecution  to  be  deferred,  but  there  is  no  provision  for 
deferring  it  in  the  case  of  witnesses  for  the  defence,  and  even  if  the  Magis- 
trate has  a  discretion  I  think  that  he  is  exercising  it  wrongly,  when  he 
departs  from  the  ordinary  practice  of  the  Court  in  respect  of  the  defence, 
iigainst  the  wishes  of  the  accused,  and  to  his  possible  prejudice. 

I  set  aside  the  order  by  which  the  Magistrate  allowed  the  cross-ex- 
Amination  of  certain  witnesses  for  the  defence  to  be  deferred  until  after  the 
examination-in-chief  of  other  witnesses,  and  return  the  proceedings  for 
disposal  in  accordance  with  law. 


(3L.   B.   It,   111.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

August  IGth    [CRIMINAL   APPEAL  No.  373   of  1905.]  1905. 

Present:— RonhlQ  Mr.  fl.  Adamson,  C.  S.  I.,  Chief  Judge,   and   Mr. 
Justice  Fox. 

SHWE  CHO  r.  EMPEROR. 

Sen^enc?.  of  dpath—pnjcticr—CYimind   Procedure  ddr,  g.   367    (6), 
A  Sessions  Judf^e,  in  passing  sentence  of  death,  rcmarke  1  in  his  jurl.;nnont   that  "  the  fa-t 
that  the  accu«ctl  acted   without   premeditation   vrill   no  doubt   be  considered   ])y   the  proper 
tribunal/'     The  idea  that  a  Se-sions  Juiitje  may  devolve  on  a  higher  tribunal  his  rc5[;on-ibilit7 
in  respect  of  f^cntencc  in  a  capital  case,  is  erroneous. 

JJu'fian  of  Iru\n^  J.,  in  Cnwti  r.  Iha  Sin^(\  L.  D.  R.,  210)  that  vrhcn  a  Se  sions 
Judge  is  in  doubt  Avhether  a  sentence  of  death  s-hould  be  passed  or  n(jt,  he  should  pas^ 
Fcntonce  of  death,  and  leave  it  to  be  commuted  by  the  High  Court  if  necessary,  di-sontcd 
from. 

Adamson,  C,  J» — I  must  take  exception  to  a  remark  made  by  the 
.learned  Sessions  Judge  ^Yllen  considering  wliat  sentence  shouhl  be  i)assed. 
He  said,  "  The  fact  that  the  accused  acted  without  premeditation  will  no 
doubt  be  considered  by  the  proper  tribunal."  This  remark  indicates  a 
misconception  of  the  duty  of  a  Sessions  Judge  in  determining  the  penalty 
for  a  capital  offence.  It  suggests  that  a  Sessions  Judge  may  rightly  pass 
a  sentence  of  death  which  is  inai)propriate,  and  leave  it  to  a  higher  tribunal 
to  correct  it.  I  have  noticed  in  several  capital  cases  that  have  come  before 
me  recently  that  Sessions  Judges  take  a  similar  view.  It  finds  some  coun- 
tenance in  a  published  judgment  of  this  Court,  Crown  v.  X(fa  Tlia  Sin  (1), 
In  that  case  a  Full  Bench  ruled  that  the  true  interpretation  of  section  3G7 
(5)  of  the  Code  of  Criminal  Procedure  is  that  before  passing  a  sentence 
other  than  death  in  a  capital  case,  the  Judge  should  find  that  there  are  ex- 
tenuating circumstances,    and    not   that   there   is   merely   an   absence   of 

(1)  (1902)  1  L.  n.  R.,  21<». 
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aggravating  circumstances.  In  that  ruKfig  J  fully  concur.  But  in  the  same 
case  Mr.  Justice  Irwin  stated  that  in  his  opinion  when  a  Sessions  Judge 
had  any  doubt  whether  a  scntenee  of  death  should  be  passed  or  not,  he 
should  pass  a  sentence  of  death,  and.  that  where  there  is  a  doubt  it  should 
be  decided  by  the  High  Court  and  not  by  the  Court  of  Sessions.  That  is 
an  obiter  dictum^  but  apparently  it  has  had  considerable  influence  on  Ses- 
sions Judges,  and  I  must  say  with  all  respect  that  I  strongly  dissent  from  it. 
The  proposition  that  a  Judge,  when  he  has- doubt  as  to  whether  sentence  of 
death  should  be  passed,  should  pasj^  sentence  of  death,  appears  to  me  to  be 
as  contrary  to  the  principles  of  criminal  jurbprudence  as  it  is  to  the  dictates 
of  humanity.  It  is  the  duty  of  Or  Judge  to  consider  whether  there  are  ex- 
tenuating circumstances,  but  when  he  ha»  given  his  mind  to  that  question 
and  still  feels  a  reasonable  doubt «» to  whether  death  is  the  proper  penalty, 
the  doubt,  like  all  other  doubts,.  shiMild  be  ^ven  in  favour  of  the  accused. 
There  is  no  authority  in  law  for  holding  that  a  Sessions  Judge  has  any 
right  to  devolve  his  responsibility  ia  respect  gf  sentence  in  a  capital  case  on 
a  higher  tribunal.  Section  367  (5)  eC  the  Code  of  Criminal  Procedure 
applies  equally  to  High  Courts  m  Ae  exercise  of  original  criminal  jurisdic- 
tion and  to  Courts  of  Session.  Tbe  responsibility  of  the  Judge  is  the  same 
in  both.  I  have  thought  it  pw^per  t«  make  these  remarks  because  I  have 
frequently  of  late  observed  a  tendency  en  the  part  of  Sessions  Judges, 
which  may  be  due  to  the  obiter  cHetum  which  I  have  quoted,  to  throw  upon 
the  High  Court  a  responsibility  wlddi  nft  provision  of  law  authorizes  them 
to  divest  themselves  of. 

Fox^  J* — The  remark  of  the  Sk^^ons  Judge  as  to  the  sentence  which 
he  should  pass  appears  to  me  to  show  that  he  does  not  correctly  apprehend 
his  powers  as  regards  sentences  on  convictions  of  murder.  It  is  open  to 
every  Judge  empowered  to  try  a  person  accused  of  murder  to  pass  one  of 
two  sentences  upon  conviction  of  the  accused  of  that  ofEence.  No  ruling 
can  deprive  such  Judge  of  that  power.  But  it  must  be  exercised  in  accor- 
dance with  law.  The  ruling  of  the  Full  Bench  of  this  Court  in  Crown 
v.  Nga  Tlia  Sin  (1)  laid  down  that  section  367,  subsection  (5)  of  the  Code 
of  Criminal  Procedure  contemplated  the  passing  of  a  sentence  of  death  as 
the  ordinary  rule  in  cases  punishable  with  death,  and  the  passing  of  a  sen- 
tence of  transportation  for  life  as  the  exception,  and  that,  so  far  as  any  rule 
on  the  matter  could  be  laid  down,  a  sentence  of  death  should  ordinarily  be 
passed  unless  there  are  extenuating  circumstances.  Further,  the  ruling 
laid  down  that  before  passing  the  mitigated  sentence,  a  Judge  should  find 
that  there  are  really  extenuating  circumstances,  not  merely  an  absence  of 
aggravating  circumstances,  and  that  it  is  not  for  a  Judge  to  ask  himself 
whether  there  are  reasons  for  imposing  the  penalty  of  death,  but  whether 
there  are  reasons  for  abstaining  from  doing  go. 
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These  propositions  were  accepted  by  all  the  Judges  of  the  Court,  and 
are  binding  on  all  Judges  of  Sessions  Courts  as  statements  of  the  law. 
They  were  arrived  at  after  full  consideration  of  rulings  of  the  Special  Court 
and  of  Judicial  Commissioners  of  Lower  Burma,  in  some  of  which  rules 
had  been  laid  down  as  to  the  circumstances  under  which  a  death  sentence 
should  be  passed  and  under  what  circumstances  the  lesser  sentence  should  be 
passed. 

The  full  Bench  ruling  abrogated  the  rules  so  laid  down,  which  are  no 
longer  binding  on  the  Courts. 

The  remarks  of  Mr.  Justice  Irwin  regarding  the  duty  or  desirability  of 
a  Sessions  Judge  passing  a  sentence  of  death  in  a  case  in  which  he  enter- 
tained doubt  as  to  the  proper  sentence,  were,  as  appears  from  his  judgment, 
an  expression  of  his  individual  opinion,  and  were  not  part  of  what  was 
adopted  by  all  the  Judges  of  the  Bench.  As  such  they  are  not  part  of  the 
ruling  of  the  Court,  and  are  not  binding  on  Sessions  Judges.  But  lest 
there  should  be  continued  misapprehension  as  to  the  effect  of  the  ruling,  I 
desire  to  emphasize  that  Sessions  Judges  are  bound  by  the  propositions 
which  I  have  set  out  above,  because  they  are  propositions  adopted  by  all 
the  Judges  of  the  Bench. 


(8  0.  C,  418.) 
IN  THE  COURT  OF  JUDICIAL  COMMISSIONER,  OUDH. 
July  19       [CRIMINAL  APPLICATION  No.  58  of  1905.]         1905. 
Present : — Mr.  Scott  and  Mr.  Ryves. 

RAJA  BHAGWAN  BAKHSH— Applicant, 
Versus 
EMPEROR— Opposite  pabty. 

Eltft^Unlawful  oHemUy^Indian  Penal  Code^  s,  154^ Criminal  Procedure  Code  (Act  V 
of  1898),  9i.  190  and  566. 

Held,  that  in  order  to  convict  an  accused  person  of  an  offence  under  s.  154,  Indian  Penal 
Code,  the  following  foots  mnst  be  established  :— (1)  That  an  unlawful  assembly  or  riot  has 
taken  place  on  the  land  owned  or  occupied  by  the  accused  or  in  which  he  claims  an  interest ; 
(3)  that  he,  knowing  that  such  an  offence  is  being  or  has  been  committed  or  having  reason  to 
believe  that  it  is  likely  to  be  committed,  does  not  give  the  earliest  notice  thereof  to  the  prin- 
cipal officer  in  the  nearest  Police  Station  ;  (3)  in  the  case  of  his  having  reason  to  believe  that 
it  was  about  to  be  committed  he  does  not  use  all  lawful  means  in  his  power  to  prevent  it ; 
and  (4)  in  the  event  of  its  taking  place  he  does  not  use  all  lawful  means  in  his  power  to  dis- 
perse or  suppress  the  riot  or  unlawful  assembly. 

Messrs.  J.  N.  Butt  and  Sliahid  Husain  for  Applicant. 
The  Government  Pleader  for  Crown. 
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Rf/res,  0.  A,  J.  C. — Raja  Bhaorwan  Bakhsh,  a  taliiqdar  in  the  District 
of  Bara  Banki,  was  convicted  by  the  Deputy  Commissioner  under  section  154 
of  the  Indian  Penal  Code  and  sentenced  to  pay  a  fine  of  Rs.  500, 
The  learned  Sessions  Judge  of  Lucknow  confirmed  the  conviction  and 
sentence  on  appeal.  An  application  for  revision  has  been  presented  to 
this  Court. 

The  first  objection  taken  on  behalf  of  the  Raja  is  tliat  the  Deputy 
Commissioner  should  not  have  tried  tlie  case,  as  he  was  personally  interested 
in  it  within  the  meanig  of  section  55G  of  the  Code  of  Criminal  Procedure 
and  reliance  was  placed  on  KisJwri  Gir  v.  Ram  Xarain  Gir  (1).  The 
Deputy  ('Ommissionor  is  in  possession,  on  behalf  of  the  Court  of  Wards, 
of  the  land  which  the  Raja  claimed,  and  on  which  the  unlawful  assembly 
took  plac?.  Had  the  Raja  applied  for  transfer  of  the  ca^e  when  it  was 
instituted,  it  is  po ^ >ible  that  wo  might  have  adopted  the  reasons  given 
in  the  ruling  and  have  transferred  the  case  ;  but  no  objection  whatever 
was  taken  either  in  the  first  Court  or  apparently  in  the  Court  of  appeal 
and  we  do  not  feel  disposed  to  entertain  it  now  at  this  stage. 

The  second  objection  is  that  the  Magistrate  took  cognizance  of  the 
case  under  section  190  cl.  t^r)  of  Criminal  Procedure  Code  and  therfore 
under  section  191  of  the  Code  he  should  have  informed  the  accused  that 
he  was  entitled  to  have  the  case  against  liim  tried  by  another  CWrt. 

There  i^  nothing  whatever  on  the  record  to  show  that  the  learned 
Magistrate  did  not  so  inform  tlie  accused.  It  is  argued  that  the  Magistrate 
should  have  made  a  nol:e  on  the  record  of  the  fact  that  the  accused  had 
been  so  informed.  No  doubt  it  i^i  very  de-iirable  that  under  such  and 
similar  cicumstances  a  Magistrate,  when  he  is  required  to  adopt  any 
particular  procedure,  should  note  on  the  record  that  the  procedure  has 
been  followed  ;  but,  in  the  absence  of  anything  to  show  to  the  contrary,  we 
must  presume  that  the  C^ourt  acted  strictly  according  to  law.  This 
objection  therefore  fails. 

It  now  remains  to  consider  the  merits  of  the  case.  It  appears  that 
the  e^ute  of  the  applicant  marches  with  an  estate  at  present  in  the  possession 
^f  the  Court  of  WariU.  There  wa^  a  dispute  as  to  the  exact  boundary 
separating  the  two  estates.  The  Manager  in  charge  of  the  estate  on  behalf 
of  the  Court  of  Wards  and  the  Raja  had  interviews,  but  failed  to  come  to  an 
amicable  settlement.  In  December  1903  the  Manager  of  the  Court  of 
Wards  wrote  to  the  Raja  to  the  effect  that  he  had  satisfied  himself  by  careful 
measurement  that  Sheopal's  field,  which  was  in  dispute,  was  included  in 
-the  Ward's  boundary.  The  Raja  wrote  back  that  he  too  had  the  land 
carefully  measured  and  was  convinced  that  the  field  in  dispute  was  within 
his  boundary.     The  Manager  of  the  Court  of  Wards  again  wrote  to  the  Raja 

(1)  8Cttl.  W.  N.,  77. 
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bo^o^hig  him  to  provoiit  his  tenant:^  from  cronting  dishirbanco.-f  which,  he 
said,  he  wa-i  afraid  thoy  mi^ht  do.  There  tlio  matter  ended  for  the  time 
being.  Two  months  afterwards  a  number  of  the  tenants  of  the  Kaja  and 
some  of  his  servant?  came  on  Sheopal's  fiehl  with  the  obvious  intention  of 
forcibly  cutting  the  crop.  No  resistance  was  offered  and  no  serious  damage 
in  consequence  took  place.  A  number  of  persons  engaged  were  tried  and 
convicted. 

The  present  charge  against  the  Raja  is  under  section  154  of  the  Indian 
Penal  Code.  No  definite  charge  has  been  drawn  uj),  biit  it  is  asserted 
in  the  opening  words  of  the  judgment  of  the  Magistrate  that  the  Raja 
has  boon  summoned  "under  section  154  of  the  Indian  Penal  Code  on  the 
ground  that  an  unlawful  a>semb]y  took  place  on  land  on  which  he 
claimed  an  intere-^t,  and  that  he  either  had  knowledge  of  the  unlawful 
assembly  which  did  or  was  likely  to  take  place  or  had  reason  to  believe 
that  such  did  or  was  likely  to  ha])p?n  and  that  neither  he  nor  his  agent 
used  all  lawful  means  in  their  power  to  prevent  it  or  to  disperse  it  when 
it  took  place." 

This  st  itement  of  the  case  against  the  Raja,  in  my  opinion,  is  too 
vaguely  worded.  To  prove  an  offence  under  section  151,  Indian  Penal 
Code,  the  following  facts  must  be  established: — 

(1).  That  an  unlawful  a^^embly  or  riot  has  taken  [)lace  on  the  land 
which  is  owned  or  occupied  by  the  accused  or  in  which  he  claims  an 
interest  ; 

(2).  That  he  knowing  that  such  offence  is  being  or  has  been  com- 
mitted, or  having  reason  to  believe  that  it  is  likely  to  be  committed,  does 
not  give  the  earliest  notice  thereof  in  his  power  to  the  principal  officer  in 
the  nearest  police  station  ; 

(3).  In  the  case  of  his  having  reason  to  believe  that  it  was  about 
to  be  committed,  he  does  not  use  all  lawful  means  in  his  power  to  prevent 
it  ;   and 

(4).  In  the  eVent  of  its  taking  place,  he  <loes  not  use  all  lawful 
means  in  his  power  to  disp:»rse  or  suppress  the  riot  or  unlawful  assembly. 

Now  the  first  fact  is  proveil,  but  it  se?m^  to  me  that  the  three 
remaining  facts  have  not  been  proved  beyond  reasonable  doubt.  It  was 
necessary  to  show  that  the  Raja  knew  or  had  reason  to  believe  that  the 
riot  was  likely  to  be  committed,  that  having  this  knowledge  he  failed  to 
inform  the  police  and  to  take  measures  to  suppress  it  and  lastly,  that 
knowing  that  the  riot  was  being  committed  he  took  no  steps  to  stop  it. 

In  this  case  there  is  no  direct  evidence  to  show  that  the  Raja  had. 
any  knowledge  that  an  unlawful  assembly  was  intended  to,  or  in  fact  did,^ 
take  place.    Direct  evidence  of  course  on  these  points   would  be  very 
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difficult  to  obtain  and  I  do  not  think  that  direct  evidence  is  necessary. 
If  from  the  surrounding  circumstances  of  the  case  the  only  reasonable 
inference  that  can  be  drawn  is  that  the  accused  had  the  necessary  informa- 
tion and  failed  to  act  as  directed  under  section  154,  Indian  Penal  Code, 
then  the  conviction  would  undoubtedly  be  legal.  But  I  do  not  think  that 
the  proved  facts  in  this  case  are  sufficient  to  establish  the  Raja's  guilt 
beyond  reasonable  doubt. 

It  is  proved  that  there  was  a  dispute  between  him  and  the  Court  of 
Wards  regarding  Sheopal's  field  on  the  border  of  his  village.  It  is 
admitted  that  the  Raja  was  a  resident  in  the  village  at  the  time  the  unlawful 
assembly  took  place.  It  is  proved  that  among  the  members  of  that 
unlawful  assembly  there  were  present  some  of  the  servants  and  tenants 
of  the  Raja.  Now  in  the  opening  words  of  the  judgment  which,  I  think, 
contains  the  charge  which  the  Raja  had  to  meet  and  which  I  have  quoted 
above,  it  is  not  stated  that  a  part  of  the  indictment  against  the  Raja  was 
that  he  knowing  that  the  unlawful  assembly  was  to  take  place  failed 
to  inform  the  police  at  the  earliest  opportunity. 

The  case  law  on  section  154  is  very  meagre.  The  cases  relied  on 
by  the  learned  Sessions  Judge,  viz.,  Queen  Empress  v.  Payag  Singh  (1) 
and  Kazi  Zeamuddin  Ahmed  v.  Queen  Empress  (2)  have  no  application 
to  the  present  case.  In  both  those  cases  the  owner  of  the  land  was  not 
resident  at  the  time  of  the  riot.  He  was  represented  by  an  agent  who  had 
possession  on  his  behalf.  In  each  case  it  was  established  that  that  agent 
was  himself  present  at  the  riot.  Under  these  circumstances  it  was  held 
that  under  section  154  the  absentee  landlord  was  rightly  convicted  for  the 
sets  of  his  agent.  Similarly  in  Tarakant  Das  v.  Empress  (3)  it  was  held 
that  the  evidence  was  conclusive  to  show  that  the  agent  of  the  zemindar 
knew  that  the  riot  was  about  to  take  place  and  took  no  measures  to  prevent 
it,  it  being  established  that  they  were  present  in  a  house  only  two  kasis 
distant  from  the  riot  while  it  was  taking  place. 

With  reference  to  the  sort  of  evidence  necessary  in  such  cases  the 
present  Chief  Justice  of  the  Allahabad  High  Court  concurred  in  the  dictum 
of  Mr.  Justice  Piggot  in  the  case  of  Brae  v.  Queen-Empress  and  said, 
•*  The  Court  must  always  act  on  proof  and  not  on  mere  surmises^."  In 
Srae  v.  Queen-Empress  (4)  Mitter  J.  said,  "  No  doubt  this  fact  (t.  e,  the 
accused  had  reason  to  believe  that  a  riot  was  likely  to  be  committed) 
can  very  seldom  be  established  by  direct  evidence  but  there  must  be 
circumstances  from  which  it  may  be  reasonably  inferred.  In  this  case 
the  only  circumstances  that  have  been  established  are  that  Mr.  Brae  was 
in  the  factory  at  the  time  that  the  alleged  riot  took  place  and  that  among 
(1)  I.  L.  R,  12  All.,  550.  (2)  I.  L.  R.  28  Cal.,  604. 

(3)  i  C.  W.  N.,  m.  (4)  1.  L,  R.  10  OaL,  336, 
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the  rioters  there  were  some  servaBts'of  the  .factory,  but  these  facts  are  not 
sufficient  to  give  rise  to  the  inference/that  before  the  riot  took  place — if 
it  took  place  at  all — ^the  appellant  had  reason  to  believe  that  it  was  likely 
to  take  place." 

Such  also  were  the  fact«  in  ihiscase  with  one  additional  fact  that 
the  Baja  had  claimed  the  land  and  .declared  that  it  was  included  in  his 
Tillage  two  months  before.  A  case  no  doubt  of  very  grave  suspicion  has 
been  made  out  against  the  Baja,  but  in  my  opinion  there  is  room  for 
reasonable  doubt. 

It  is  improbable  that  the  Eaja  would  patronise  such  crude  and  useless 
methods  of  intimidation  against  an  adversary  so  formidable  in  personnel  as 
the  Court  of  Wards.  On  the  other  hand  it  is  possible  that  some  of  the 
ignorant  tenantry  and  servants  of  the  Raja  with  the  belief  that  they  would 
be  obliging  their  master,  resorted  to  the  old-fashioned  and  traditional 
methods  of  settling  disputes  on  the  border. 

For  these  reasons  I  would- quash  the^eonviction,  acquit  the  Raja  of  the 
ofEence  of  which  he  has  been  convicted  and  direct  that  the  fine  if  paid  be 
refunded. 

Scott^  J.  C. — ^I  am  also  of  opinion  ihat  there  is  no  evidence  on  the 
record  to  prove  that  the  applicant  knew  that  the  unlawful  assembly  was 
about  to  take  place  or  that  he  had  reason  to  believe  that  it  was  likely  to 
take  place  and  I  accordingly  concur  in  the  order  proposed  by  my  learned 
colleague. 


(IS  Mad.  L.  J.,  394.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

July  18  [CRIMINAL  REVISION  No.  75  of  1905.]  1905. 

Present: — Sir  S.  Subramania  Aiyar,  Offg.  Chief  Justice,  and  Mr. 
Justice  Sankaran  Nair. 

ARUNACHALLAM  CHETTIAR— Petitioner  (Plaintiff), 

Versus 
CHIDAMBARAM  CHETTIARt^Respondent  (Defendant). 

landlord  and  tenant— Temnt's-riffhtto  enclose  land  by  wall— Interference  with  landlord't 
right— CViminal  Procedure^  8,  147-^J)itpute.ootteernin^  right  of  use— Right  of  use  hy  a  person 
ether  than  the  one  in  possession. 

The  enclosing  by  a  tenant  of  agricultural  kiid  in  his  occupation  with  a  wall  instead  of 
hedge  is  not  prima  facie  an  interference  with  the  landlord's  rights. 

Obiter : — A  dispute  "  concerning  the  right  of  use  of  any  land  "  exists  within  the  meaning 
of  S,  147  of  the  Criminal  Procedure  Code  (V  of  1898)  although  the  user  may  be  by  a  person 
in  possession  of  land.  S.  147  of  the  Criminal  Procedure  Code  is  not  to  be  confined  to  the  case 
where  a  dispute  likely  to  cause  a  breach  of  the -peace  exists  concerning  the  right  of  use  of  any 
land  by  a  person  other  than  the  one  in^>efi8essionof  the  same. 
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Petition  under  ss."135  and  430  of  the  Criminal  Procedure  Code,  pray- 
ing the  High  Court  to  review  the  order  of  the  Sub-Divisional  Fir^^t-Clasb 
Magistrate  of  Raninad  Division,  dated  the  15th  February  1905,  in  nii:>- 
cellaneous  case  Xo.  29  of  1904. 

The  Advocate-General  (J,  E,  P.  Walli's)  arid  S.  Srinivasa  Iyengar, 
for  petitioner. 

T.  Rancjachariar  and  A'.  X  xih/a  for  respondents. 

The  Court  made  the  following 

Order  : — The  allegation  of  the  petitioner  was  that  the  counter-peti- 
tioner who  was  for  the  jjurpose  of  this  petition  treated  as  being  in  posses- 
sion of  a  certain  plot  of  land,  was  erecting  a  compound  wall  in  the  place 
of  a  hedge  which  existed  before  ;  that  his  consent  had  not  been  obtained 
for  the  erection  and  that  the  object  of  the  counter-petitioner's  building  a 
wall  was  to  annex  it  to  his  house  while  it  was  cultivable  land  subject  to  pay- 
ment of  asssessment  to  him.  Tlie  contention  on  the  other  side  was  that  it 
was  part  of  the  counter-petitioner's  property  and  that  he  was  replacing  an 
old  dilapidated  wall.  Tlie  dispute  thus  in  truth  is  whether  the  property 
belongs  to  the  counter-petitioner  as  alleged  by  him.  If  his  allegation  be 
true,  it  would  be  quite  competent  to  him  to  raise  the  wall  without  any  let 
or  hindrance  on  the  part  of  the  petitioner.  Even  if  it  was  otherwise,  the 
fact  that  a  tenant  encloses  agricultural  land  in  his  occuj)ation  with  a  wall 
instead  of  hedge  would  not  Prima  facie  interfere  with  the  landlord's 
right.  In  these  circumstances  the  case  is  one  in  which  we  ought  not  to 
interfere  in  revision  as  the  di^)ute  is  really  a  civil  dispute  between  the 
parties  which  ought  to  be  settled  by  Civil  Courts.  We  accordingly  dis- 
miss the  petition.  In  doing  so  we  do  not  wish  to  be  understood  as.  con- 
curring in  the  view  expressed  by  the  Magistrate  if  he  meant  to  decide  the 
general  question  as  to  the  scope  of  s.  117  of  the  ( Viminal  Procedure  Code. 
The  words  concerning  the  "  use  of  any  land  "  cannot,  we  tlrink,  be  al- 
together qualified  and  the  section  construed  as  if  it  contained  words  that 
the  user  to  which  the  dispute  relates  is  a  user  by  a  party  other  than  the 
person  in  possession.  AVe  should  hesitate  before  we  accept  the  restricted 
construction  suggested  in  the  Empress  v.  Gamipat  Kalwar  (Vj  to  which  our 
attention  has  been  drawn  on  behalf  of  the  counter-petitioner.  The  case  of 
Ilasi  Mohur  Thalar  v.  Kisrcn  Sandir  (2)  and  the  observations  in  Sfd/Da  v. 
Trincal  (3)  seem  opposed  to  the  view  adopted  in  the  case  1  C^alcutta  "Week- 
-ly  Notes,  if  we  understand  it  rightly.  These  cases  were  no  doubt  decided 
under  the  section  of  the  repealed  Criminal  Procedure  Code,  the  language 
of  which  is  not  identical  with  that  of  s.  117  of  the  present  (!riminal  Pro- 
cedure Code.  The  alteration  in  the  language  seems  intended  rather  to 
(1)    4  Cal.  W,  N.  770.  (2)     I.  L.  R.,  U  C.  52. 

(3)    I.  L,  R.,  7  M,  461, 
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enlarge  the  scope  than  restrict  it.  It  is  perhaps  not  superfluons  to  observe 
that  in  cases  like  the  present,  as  pointed  out  in  the  case  last  cited,  the 
proper  course  was  for  the  Magistrate  to  take  security  from  the  party  from 
whom  a  bre^ich  of  the  peace  was  apprehended  though  it  is  not  illegal  for 
the  Magistrate  to  act  under  s.  147. 

(7  Bom.  L.  E.,  969.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 
Nov.  24     [CRIMINAL  APPEALS  Nos.  384  &  397  of  1905.]        1905. 

Present : — Sir  Lawrence  Jenkins,  K.C.I.E.,  Chief  Justice,  and  Mr. 
Justice  Russell. 

EMPEROR  V.  SHRINIVAS  KRISHNA. 
EMPEROR  V.  NARO  BHASKAR. 

Bcidence  Act  (I of  1872),  Sees.  4J14,ill.  (h),  lU—Accomplice^Etidenee^Corrohoration 
—Rule  of  law — Rt^le  qf  Quidance—Presumpthn—Bt'iherij^Ci/rrohoratiott,  of  what  hind  rC' 
quired. 

Section  133  of  the  Indian  Evidence  Act  1872,  is  the  only  absolute  rule  of  law  as  regards 
the  evidence  of  accomplices.  But  there  is  a  rule  of  guidance  to  which  the  Court  also  should 
have  regard  ;  that  rule  of  guidance  is  to  be  found  in  iU.  (b)  to  s.  lU  of  the  Evidence  Act. 

Section  114  of  the  Evidence  Act  enacts  a  rule  of  presumption  :  and,  read  with  s,  4  of  the 
Act,  it  indicates  that  this  is  not  a  hard  and  fast  presumption,  incapable  of  rebuttal,  a/?rr»- 
tumptio  juris  et  dejure. 

The  right  to  raise  this  presumption  as  to  an  accomplice  is  sanctioned  by  the  Act ;  and  it 
would  be  an  error  of  law  to  disregard  it,  what  effect  is  to  be  given  to  it  must  be  determined  by 
.  the  circumstances  of  each  case. 

The  evidence  of  the  accomplice  requires  to  be  accepted  with  a  great  deal  of  caution  and 
scrutiny,  because,  among  other  things,  he  is  Ukely  to  swear  falsely  in  order  to  shift  the  guilt 
from  hunself.  But  this  consideration  hardly  applies  to  the  evidence  of  one  who  testifies  that 
he  has  bribed  the  accused,  for  by  his  own  testimony,  so  far  from  shifting  the  offence  from  him- 
self, he  in  fact  thereby  fastens  it  upon  himself,  for  it  is  by  making  himself  out  to  be  a  briber 
that  he  shows  another  has  been  bribed. 

The  corroboration  to  the  evidence  of  an  accomplice,  when  required,  should  be  such  coi- 
robomtion  in  material  particular  as  would  induce  a  prudent  man,  on  the  consideration  of  all  the 
circumstances,  to  believe  that  the  evidence  is  true  not  only  as  the  narrative  of  an  offence  com^ 
mitted  but  also  so  far  as  it  affects  each  person  thereby  implicated. 

The  facts  appear  sufficiently  set  forth  in  the  judgment. 

Mr.  Branson  with  Mr.  M.  B.  Chaiibal,  and  Mr.  K.  IT.  Kelkar,  for  the 
accused  in  appeal  No.  384. 

Mr.  Binning  with  Mr.  P.  P.  Kliare  and  Mr.  S.  R.  Bahhle,  for  the 
accused  in  appeal  No.  397. 

Mr.  Kirhpatrick  with  Rao  Bahadur  Vasiideo  J.  Kirtikar,  Government 
Pleader,  for  the  Crown  in  appeals  Nos.  384  and  397. 

Jenkins,  C.  J".— Naro  Bhaskar  Sahasrabudhe  has  been  convicted  of  an 
offence  under  s.  161  of  the  Indian  Penal  Code  and  he  has  been  sentenced 
to  simple  imprisonment  of  one  year  and  a  fine  of  Rs.  500  or  in  default  to 
su  months'  further  simple  imprisonment. 
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Shrihivas  Krishna  Shiralkar  has  been  con\'icted  under  ss.  161  and 
109  and  s.  162  of  the  Indian  Penal  Code,  and  he  has  been  sentenced  in 
respect  of  each  offence  to  one  year's  rigorous  imprisonment  and  a  fine  of 
Rs.  2,500  or  in  default  to  six  months'  further  rigorous  imprisonment. 

These  two  convicted  persons  now  present  these  appeals  which  hav« 
been  heard  together. 

The  case  for  the  prosecution  may  be  briefly  stated : 
Naro  Bhaskar  Sahasrabudhe  was  the  Mamlatdar  in  the  Kard  Taluka. 
On  the  1st  of  November  1904  a  Possessory  suit  was  instituted  before  him 
by  one  Vishnu,  and  almost  immediately  rumour  reached  Sakharam  Kusaji, 
not  only  of  the  suit  but  also  that  steps  had  been  taken  to  secure  a  favour- 
able result  in  favour  of  the  plaintiff  by  bribery  of  the  Mamlatdar. 

This  led  Sakharam  Kusaji  to  consult  his  pleader  and  as  a  result  he 
determined  to  counteract  the  bribery  of  which  he  had  heard  by  himself 
also  bribing  the  Mamlatdar.  And  so  he  went  to  consult  a  relative,  Aba 
Shripati,  who  lives  in  the  neighbouring  \dllage  of  Perla,  and  in  the  end 
the  two  approached  the  second  accused  Shiralkar,  a  money  lender  of  Umb- 
raj,  with  the  intention  that  through  him  the  Mamlatdar  might  be  induced  to 
accept  such  sum  of  money  as  would  secure  a  favourable  result  in  the  Pos- 
sessory suit.  Shiralkar,  it  is  said,  favourably  entertained  the  overtures, 
and  Rs.  500  was  fixed  on  as  necessary  to  secure  the  desired  result  in  the 
litigation. 

f»  -      Then,  it  is  said,  Sakharama  Kusaji  went  to  a  money-lender  named 
Shrichand  and  obtained  from  him  a  sum  of  Rs.  500. 

This  sum,  it  is  said,  he  brought  on  or  about  the  11th  of  November  to 
Shiralkar  and  this  sum  having  been  handed  over  to  the  second  accused 
Shiralkar  was  in  turn  paid  by  him  to  the  first  accused  Naro. 
K  :      That  is  shortly  the  first  stage  of  the  case. 

'  ^'':'  If  it  be  true,  there  is  no  question  that  an  offence  was  committed. 
I  But  the  case  for  the  prosecution  does  not  rest  there,  because,  it  is  said 
that  subsequently  to  the  15th  November,  the  date  fixed  for  the  first  hearing 
of  the  Possessory  suit,  further  rumours  reached  Sakharam  Kusaji  of  readi- 
ness on  the  part  of  his  opponents  in  the  Possessory  suit  to  make  still  fur- 
ther payments  to  secure  the  decision  in  their  favour,  and  to  meet  that,  he 
again  consulted  Shiralkar,  and  it  was  decided  that  Sakharam  should  find 
such  additional  sum  as  would  bring  the  whole  amount  to  be  paid  by  him 
up  to  Rs.  1,000.  Accordingly,  it  is  said,  he  obtained  Rs.  350,  by  way  of 
loan  from  Shiralkar,  the  money-lender.  On  the  28th  November  this  ad- 
ditional sum  is  said  to  have  been  paid  by  Sakharam  to  Shiralkar  and 
banded  by  Shiralkar  over  to  Naro. 

That  is  the  second  stage  in  the  prosecution  qase. 
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Wo  have  indicated  in  the  course  of  the  argument  that  for  reasons 
then  indicated  we  did  not  think  the  evidence  under  the  circumstances  suffi- 
cient to  support  the  offence  alleged  to  arise  out  of  this  second  stage  of  tho 
case. 

So  we  will  deal  with  the  first  stage  only. 

Now  with  regard  to  that  we  start  with  the  fact  that  the  Sessions 
Judge  and  both  tho  Assessors  consider  that  charge  proved  against  both 
the  accused  ;  and  taking  a  broad  survey  of  the  case  it  certainly  invites  the 
comment  made  by  Mr.  Kirkpatrick  that  there  are  practically  only  two 
alternative  views  either  that  the  ense  is  substantially  true  or  that  there 
has  been  a  wide-spread  conspiracy  of  a  very  far-reaching  and  extraordi- 
nary character. 

Now  the  evidence  as  to  this  charge  in  respect  of  the  Rs.  500  falls 
under  two  heads  :  First  there  is  that  which  leads  up  to  the  transaction 
and  is  explanatory  of  it,  and  next  there  is  that  which  deals  directly 
with  it. 

Now  the  evidence  which  leads  up  to  it — and  it  may  be  regarded  aa 
explanatory — is  that  by  which  it  is  sought  to  establish  that  accused  No.  1, 
Naro,  was  in  embarra«<?sed  circumstances,  and  that  there  was  the  rumour 
of  bribery  proceeding  from  the  side  of  Vishnu,  which  led  Sakharam 
Kusaji  to  take  the  counter-move  to  which  we  have  already  alluded. 

It  has  been  contended,  and  contended  with  force,  by  Mr,  Binning  on 
behalf  of  his  client  that  there  is  not  any  evidence  of  impecuniosity  on  tho 
part  of  his  client. 

But  wo  have  tliese  facts  ;  Naro's  income  so  far  as  disclosed  was  only 
Rs.  200  a  month,  and  in  the  course  of  the  year  in  which  these  events  are 
placed  he  found  it  necessary  to  borrow  what  we  should  regard  as  con- 
siderable sums  of  money  for  a  man  of  his  income.  Of  course  it  may  be  that 
they  were  borrowed  for  other  purposes — for  the  purpose  of  his  brother's 
estate— but  if  that  bo  so,  we  cannot  say  that  this  explanation  is  established 
by  the  evidence  placed  before  the  Court ;  and  we  think  we  must  take  it 
as  a  fact  that  accused  No.  1  was  under  necossity  in  1904,  the  year  in  which 
this  offence  is  alleged  to  have  been  committed,  of  borrowing  very  con- 
siderable sums  of  money. 

No  doubt  those  sums  were  repaid  before  the  end  of  the  year.  How 
they  were  repaid  we  do  not  know. 

But  then  we  come  to  the  question  as  to  whether  there  was  this  rumour 
of  bribery  proceeding  from  Vishnu  and  his  side  ;  because  if  that  be  so,  it 
does  furnish  a  reasonable  explanation  of  the  tale  advanced  by  the  prosecu- 
tion that  Sakharam,  to  meet  this  action  on  the  part  of  Vishnu,  himself  en- 
d^avou^od  tfnd  was  able  to  induce  accused  No.  1  to  accept  the  particular 
gratification  charged  in  this  case. 
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Now  the  evidence  to  our  minds  makes  it  clear  that  there  were  those 
rumours,  and  further  than  that  we  think  the  evidence  justifies  the  conclu- 
sion that  there  was  very  good  ground  for  those  rumours,  and  to  that  extent 
it  may  be  said  that  there  is  a  probability  in  favour  of  the  truth  of  the  case 
made  by  the  prosecution.     But  all  this  of  course  is  not  sufficient. 

We  must  also  be  satisfied  that  the  prosecution  have  by  evidence  es- 
tablished the  charge  as  to  Ks.  500. 

'  We  have  indicated  what  the  outline  of  the  prosecution  version  is  on 
this  point ;  and  it  is  only  necessary  for  us  to  now  consider  whether  or  not 
the  version  accepted  by  the  Sessions  Judge  and  the  two  assessors  is  justified 
by  that  evidence. 

In  the  first  place  wo  have  the  evidence  of  Sakharam  and  Aba  ;  and 
if  that  evidence  is  believed,  we  are  of  opinion  that  the  charge  is  brought 
tome  to  both  the  accused  so  far  as  the  sum  of  Rs.  500  is  concerned. 
Then  are  these  witnesses  to  be  believed  ? 

First  wo  will  consider  what  amount  of  credit  is  due  to  them  apart 
from  the  alleged  circumstances  of  their  being  accomplices.  There  we  must 
have  regard  to  what  has  been  the  view  of  the  learned  Judge  before  whom 
these  witnesses  were  examined,  and  his  comments  on  their  demeanour. 

The  learned  Judge  has  been  most  careful  in  this  case  to  indicate  the 
impression  that  these  various  witnesses  have  made  on  him  in  the  course  of 
giving  their  evidence,  and  he  has  intimated  his  view  both  by  foot-notes  and 
also  by  a  very  clear  statement  in  the  course  of  the  judgment. 

Now  we  turn  in  the  first  place  to  his  estimate  of  the  evidence  or 
Sakharam  Kusaji  as  to  whom  he  says  "  the  demeanour  of  this  witness  was 
satisfactory.  He  was  calm  and  collected  throughout  and  took  time  to 
answer  the  questions  put  to  him  and  was  never  flurried  or  hasty  in  his  re- 
plies "  ;  and  with  regard  to  the  estimate  of  witness  Aba  what  he  h^s  set 
forth  in  the  foot-note  is  this  :  "  On  the  whole  I  was  favourably  impressed 
by  this  witness." 

Then  in  the  course  of  his  judgment  he  says  with  regard  to  both  these 
witnesses  :  "  On  the  whole  I  can  see  nothing  in  the  evidence  of  Aba  and 
Sakharam  inherently  improbable  except  the  former's  statement  that  ho 
saw  the  actual  payment  of  the  money  to  accused  No.  1." 

Kef  erring  to  these  witnesses  at  page  34  the  Judge  says :  "  Both  of 
these  witnesses  were  examined  at  great  length  and  I  consider  that  their 
demeanour  in  Court  was  satisfactory.  Nothing  can  be  argued  against 
them  by  reason  of  their  behaviour  in  the  witness-box  and  indeed  no  at- 
tempt has  been  made  to  do  so.  I  have  rarely  seen  witnesses  less  con- 
fused and  upset  by  very  searching  cross-examination  to  which  they  were 
subjected." 
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Therefore  the  evidence  of  these  witnesses  considered  apart  from  thefr 
position  as  accomplices  seems  to  have  been  such  as  to  commend  itself  to 
the  Court  before  whom  they  were  examined ;  and  we  think  it  is  impossible 
tor  us,  sitting  here  as  a  Court  of  Appeal,  to  disregard  this  estimate  by  the 
Sessions  Judge,  more  especially  when  we  find  of  the  fact  that  he  had  the 
complete  accord  of  both  the  assessors  so  far  as  the  evidence  in  regard  to 
the  sum  of  Rs.  500  is  concerned. 

But  then  it  is  said,  and  rightly  said,  that  they  are  accomplices.  We 
are  in  no  way  impressed  by  the  prosecution's  argument  urged  before  us 
that  they  were  not  voluntary  agents.  It  is  ob\dous  that  they  were.  They 
desired  to  attain  certain  end,  and  they  deliberately  chose  the  means  of 
attaining  it  without  any  kind  of  compulsion  beyond  their  own  urgent 
wishes. 

Then  how  are  they  to  be  treated  though  they  may  be  accomplices  ? 

We  here  in  India  must  follow  the  Evidence  Act ;  for  the  Act  as  it^ 
preamble  states  "  is  an  Act  enacted  by  reason  of  its  being  deemed  expedi- 
ent to  consolidate,  define  and  amend  the  Law  of  Evidence." 

What  does  the  Evidence  Act  say  on  this  point  ? 

Section  133  provides  that  "  An  accomplice  shall  be  a  competent  wit- 
ness against  an  accused  person  ;  and  a  conviction  is  not  illegal  merely 
because  it  proceeds  upon  the  uncorroborated  testimony  of  an  accomplice." 

That,  so  far  as  we  know,  is  the  only  absolute  rule  of  law  in  the  Act 
on  the  point. 

But  there  is  a  rule  of  guidance  to  which  the  Court  also  should  have 
regard  ;  and  that  rule  of  guidance  is  to  be  found  in  ill.  (h)  to  s.  114  of  the 
Endence  Act  and  the  supplement  to  that  Illustration. 

Now  s.  114  provides  that  "  The  Court  may  presume  the  existence  of 
any  fact  which  it  thinks  likely  to  have  happened,  regard  being  had  to  the 
common  course  of  natural  events,  human  conduct,  and  public  and  private 
business,  in  their  relation  to  the  facts  of  the  particular  case,"  and  among 
the  illustrations  we  find  this  :  "  The  Court  may  presume  that  an  accomplice 
is  unworthy  of  credit  unless  he  is  corroborated  in  material  particulars." 

"  Whenever  it  is  provided  by  the  Act  that  the  Court  may  presume  a 
fact  it  may  either  regard  such  fact  as  proved  unless  and  until  it  is  dis- 
proved or  may  call  for  proof  of  it."  So  Section  4  lays  down,  and  the 
provision  shows,  as  the  language  of  the  illustration  indicates,  that  this  is 
not  a  hard  and  fast  presumption  incapable  of  rebuttal,  a  presumptio  juns 
et  de  jure.  This  is  made  clearer  by  the  supplement  to  the  illustration  in 
which  it  is  said  "the  Court  shall  also  have  regard  to  such  facts  as  the 
following  in  considering  whether  such  maxims  do  or  do  not  apply  to  thia 
particular  case  before  it ;  as  to  illastration  (b)  a  crime  is  committed  by 
several  persons.    A,  B  and  C,  three  of  the  criminals,  are  captured  on  thg 
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Spot,  and  kept  apart  from  each  other.  Each  gives  an  account  of  the  crime 
implicating  D,  and  the  accounts  corroborate  each  other  in  such  a  manner 
as  to  render  previous  concert  highly  improbable."  The  right  to  raise  the 
presumption  as  to  an  aocomplice  is  sanctioned  by  the  Act :  and  it  would 
in  our  opinion  be  an  error  of  law  to  disregard  it.  What  effect  is  to  be 
given  to  it  must  be  determined  by  the  circumstances  of  each  case,  and  we 
think  the  Sessions  Judge  having  rightly  apprehended  the  rule  of  law 
equally  rightly  declined  to  fetter  his  conclusion  on  the  facts  by  an  adjudi- 
cation on  a  different  set  of  facts  in  another  case. 

In  this  case  the  Sessions  Judge  deemed  corroboration  necessary  to  the 
extent  indicated  in  the  illustration  and  in  this  opinion  we  concur.  The 
reasons  why  an  accomplice's  evidence  is  considered  unsatisfactory  are  sum- 
marised in  Kamala  Prasad  v.  Sital  Prasad  (1)  where  is  said  "  Primarily 
an  accomplice's  evidence  requires  to  be  accepted  with  a  great  deal  of  cau- 
tion and  scrutiny,  because  it  is  naturally  supposed  thatj,  when  a  person  is 
concerned  in  a  crime  and  has  been  discovered  as  being  so  concerned  he  is 
likely  to  swear  falsely  in  order  to  shift  the  guilt  from  himself.  It  is  also 
supposed  that  an  accomplice,  in  other  words,  a  participator  in  the  crime, 
is  a  person  of  a  bad  character  and  that  his  evidence  although  given  under 
the  sanction  of  an  oath,  is  open  to  suspicion,  and,  thirdly,  evidence  given 
in  expectation  of  any  hope  of  pardon  is  sure  to  be  biased  in  favour  of  the 
prosecution." 

The  first  of  these  considerations  hardly  applies  to  the  evidence  of  one 
who  testifies  that  he  has  bribed  the  accused,  for  by  his  own  testimony  so 
far  from  shifting  the  offence  from  himself  he  in  fact  thereby  fastens  it 
upon  himself,  for  it  is  by-making  himself  out  to  be  a  briber  that  he  shows 
another  has  been  bribed. 

But  it  is  needless  in  the  circumstances  of  this  case  to  pursue  these 
general  considerations  further,  and  we  shall  proceed  to  consider  whether 
or  not  there  is  corroboration  in  material  particulars.  For  the  purpose  of 
this  case,  therefore,  we  desire  to  be  satisfied  that  there  is  such  corrobora- 
tion in  material  particular  as  would  induce  a  prudent  man  on  the  considefa^ 
tion  of  all  the  circumstances  to  believe  that  the  evidence  is  true  not  only 
as  the  narrative  of  an  offence  committed  but  also  so  far  as  it  affects  each 
person  thereby  implicated. 

Now  is  there  corroboration  in  this  case  ? 

We  find  corroboration  as  to  the  borrowing  of  Rs.  500  in  the  evidence 
of  Shrichand.  We  think  it  is  quite  clear  from  Shrichand's  evidence  and 
the  evidence  of  his  books  that  there  was  an  advance  of  Rs.  500  whereby 
Sakharam  was  enabled  to  make  the  payment  he  says  he  has  made,  and 
this  affords  corroboration. 

(1)  (1901)  28  Cal,  330  at  p.  343, 
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We  Jo  not  in  any  way  overlook  the  criticism  to  which  the  books  have 
been  subjected  :  nor  do  we  forget  the  fact  that  the  books  do  not  show 
Bs.  150,  in  notes  to  have  been  in  his  possession  on  that  occasion.  Bnt  we 
are  unable  to  regard  that  circumstance  as  sufficient  to  counter-balance  the 
clear  testimony  of  Shrichand  and  his  books  that  Rs.  500  were  paid  over  to 
Sakharam.  The  learned  Judge  on  Shrichand's  evidence  in  the  course  of 
his  judgment  says  that  "  This  witness  displayed  a  considerable  amount  of 
stupidity  in  the  witness-box,  but  I  see  no  reason  to  doubt  his  absolute 
veracity  although  the  first  Assessor  who  watched  the  case  most  closely  is 
not  inclined  to  believe  his  evidence  as  to  the  subsequent  loan  of  Rs,  350. 

For  corroboration  of  the  payment  over  of  the  money  to  the  two  accused 
we  have  to  go  to  the  evidence  of  Mahadu.  Now  Mahadu  is  undoubtedly 
a  very  important  witness  in  this  connection.  We  can  see  no  such  impro- 
bability in  his  early  rising  or  in  his  apparent  apathy  as  to  the  copies  when 
at  Karad  as  to  induce  us  to  say  that  the  estimate  of  the  Judge  and  the 
Assessors  as  to  this  witness  is  erroneous.  The  Judge  himself  says  "  I 
very  carefully  watched  Mahadu's  demeanour  in  Court,  and  on  the-  whole  I 
am  satisfied  that  he  was  telling  substantial  truth." 

Now  what  does  he  say  ?  If  we  believe  his  evidence  he  brought  the 
money  to  the  spot  where  the  whole  transaction  is  said  to  have  been  com- 
pleted and  according  to  his  evidence,  he  knowing  as  he  says  which  was  the 
Mamlatdar's  tent,  states  that  Aba  and  accused  No.  2  went  towards  the 
tent. 

Well,  IS  that  corroboration  in  material  particular  ?  . 

We  think  it  clearly  is  and  we  thinU  it  would  be  taking  a  pedantic 
view  of  matters  to  say  that  it  is  not,  if  that  witness  is  believed  ;  and  wo 
do  believe  him. 

But  the  case  does  not  rest  there  ;  because  we  further  have  the  evi- 
dence of  Bala.  Bala,  in  our  opinion,  is  not  an  accomplice.  He  is  not  an 
abettor  of  the  oflEence  now  under  investigation,  though  he  may  be  a  parti- 
cipant in  another  offence  equally  objectionable.  But  though  he  is  not  an 
abettor  we  quite  recognize  that  he  is  one  whose  evidence  must  be  accepted 
with  great  caution. 

Any  Court  before  whom  Bala  was  examined  would  clearly  watch  him 
most  carefully,  and  that  is  what  we  understand  the  learned  Judge  Mr« 
Lucas  has  done  in  this  case,  and  what  is  the  impression  that  he  has  formed 
as  to  Bala.  He  says  as  to  him  "  I  may  at  once  say  that  I  have  never 
seen  a  more  apparently  satisfactory  witness  in  the  whole  course  of  my 
judicial  experience.  He  must  either  be  telling  the  truth  or  he  must  be  a 
consummate  scoundrel  gifted  with  the  most  marvellous  powers  of  circum- 
stantial invention.  After  hearing  his  evidence  and  considering  probabilties 
I  hav^  come  to  the  conclusion  that  he  is  a  perfectly  truthful  witness," 
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But  so  far  as  Bala  is  concerned  we  have   corroboration   of  the  story 
in  the  evidence  of  Vishnu  and  Sakharam  Piraji. 

According  to  the  e\ddence  of  those  witnesses  a  sum  of  money  was  paid 
on  their  behalf  to  influence  the  Mamlatdar,  and  that  sum  of  money  was 
afterwards  returned  to  them.  How  came  it  to  be  returned  to  them  ?  They 
say  that  it  was  returned  to  them  through  this  witness  Bala.  If  Bala  obtain- 
ed money  from  the  Mamlatdar  and  returned  it,  surely  it  must  have  been  by 
reason  of  a  direction  given  to  him  by  the  Mamlatdar.  He  says  that  it  was 
go.  His  story  fits  in  with  the  natural  sequence  of  events.  We  think  though 
it  is  ture  that  he  may  not  have  told  these  other  witnesses  that  he  learnt 
from  the  Mamlatdar  that  the  money  was  to  be  returned  because  he  (the 
Mamlatdar)  had  received  money  from  the  other  side.  We  cannot  from  that 
reason  say  that  his  testimony  on  that  point  is  not  worthy  of  belief  when 
We  bear  in  mind  the  estimate  of  his  creditability  formed  by  the  District 
Judge. 

Undoubtedly  the  evidence  in  this  case,  as  in  most  cases  where  the 
record  is  as  voluminous,  is  open  to  much  criticism  and  it  has  been  very 
ably  criticized  by  those  who  appeared  before  us  on  the  part  of  the 
defence  and  we  do  not  for  a  moment  shut  our  eyes  to  the  fact  that  there 
are  discrepancies  and  inaccuracies  ;  a  Court  should  not  allow  a  judgment 
founded  on  convincing  circumstantial  evidence  to  be  disturbed  because  there 
are  immaterial  discrepancies  to  be  reconciled. 

In  our  opinion  the  case  is  such  that  taking  a  broad  and  comprehensive 
View  of  the  facts,  the  mind  is  irresistibly  led  to  the  same  conclusion  as 
that  of  the  learned  Judge  and  the  Assessors,  who  evidently  have  bestowed 
the  greatest  care  in  the  trial  of  this  case. 

We  do  not  overlook  the  suggestion  made  in  reply  on  the  part  of  the 
tt<5cused  No.  1  that  there  w^as  no  evidence  of  his  being  in  the  tent  apart  from 
Aba.  But  there  is  the  evidence  of  Aba  that  he  was  in  the  tent,  and  that 
evidence  is  not  disbelieved  by  the  learned  Judge.  The  learned  Judge  draws 
a  very  clear  distinction  on  this  point.  Aba  says  "  From  where  I  was  I 
could  see  inside  the  tent,  I  saw  Shiralkar  and  the  Mamlatdar  in  the  tent. 
The  Mamlatdar  was  sitting.  I  saw  Shiralkar  handing  over  the  money  to 
the  Mamlatdar."  Now  what  the  learned  Judge  says  is  this  :  "  On  the 
whole  I  can  see  nothing  in  the  evidence  of  Aba  and  Sakharam  inherently 
improbable  except  the  former's  statement  that  he  saw  the  actual  payment 
of  the  money  to  the  accused  No.  1."  It  appears  therefore  to  us  that  he 
credited  Aba's  statement  that  he  saw  the  Mamlatdar  in  the  tent.  There- 
Is  further  Bala's  testimony  of  the  statement  by  the  accused  No.  1  which- 
IS  ottly  consistent  With  hl^  having  received  the  money  under  the  oircum^- 
stances  described4 
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We  therefore  come  to  the  conclusion  that  the  conviction  was  perfectly 
right. 

The  only  other  point  is  as  to  the  sentence.  But  in  view  of  the  fact 
that  Government  intend  applying  for  the  enhancement  of  the  sentence,  we 
refrain  from  making  any  comment. 

We,  therefore,  confirm  the  conviction  and  sentence  of  accused  No. 
1,  and  the  conviction  and  sentence  of  accused  No.  2  as  to  the  transaction 
of  on  or  about  the  11th  November  as  to  the  Rs.  500.  As  to  the  second 
offence  with  regard  to  Rs.  350,  with  which  accused  No.  2  is  charged,  he 
must  be  acquitted,  and  the  sentence  consequent  on  that  conviction  will  be 
set  aside. 

This  confirmation  however  is  without  prejudice  to  any  application  that 
may  be  hereafter  presented  on  the  part  of  Government  for  enhancement 
of  sentence. 


(7  Bom.  Z.  i?.,  978.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 
Nov.  29  [CRIMINAL  APPEAL  No.  406  of  1905.]  1905. 

Present : — Sir  Lawrence  Jenkins,  K.  C.  I.  E.,  Chief  Justice,  and 
Mr.  Justice  Russell. 

EMPEROR  r.  MOTI  DONGARSHET  GUJAR. 

Practice— Panch  nama — Pnwf. 

It  is  necessary  if  ajmnchnama  is  to  be  put  in  that  it  should  be  legally  proved,  for  it  does 
not  prove  iteelf. 

The  facts  of  this  case  so  far  as  they  are  material  to  this  report  appear 
from  the  following  judgment. 

Mr.  Branson^  with  the  Hon.  Mr.  D.  A.  Kliare^  for  the  accused. 

The  Hon'ble  Mr.  Basil  Scotty  Advocate  General,  with  Rao  Bahadur 
Vasudeo  J.  Kxrtikar^  Government  Pleader,  for  the  Crown. 

Jenkins^  C.  J. — Among  the  grounds  of  objection  contained  in  the 
memo  of  appeal  was  the  following  : — 

"  That  the  Sessions  Judge  was  wrong  in  placing  before  the  Jury  the 
contents  of  the  Panchnama  relating  to  the  possession  of  the  instruments 
and  materials  for  counterfeiting  the  King's  coin,  although  the  said  Panch- 
nama has  not  been  proved  by  a  single  witness  for  the  Crown." 

The  case  was  admitted  by  Mr,  Justice  Russell  and  Mr.  Justice  Batty 
on  the  question  of  misdirection  as  to  the  Panchnama  and  admission  as  to 
the  Panchnama. 

The  learned  Sessions  Judge  Mr.  Kincaid  seems  to  have  been  very 
careful  in  the  way  in  which  he  has  placed  the  Panchnama  before  the  Jury  ; 
if  anything,  he  has  erred  on  the  side  of  caution,  because  it  is  clear  from 
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the  evidence  of  Gopal  Bhau,  the  Head  Constable,  Exhibit  No.  13,  thai 
the  Panchnama  was  regularly  proved.  There  was  accordingly  no  error  in 
dealing  with  the  Panchnama  in  the  manner  complained  of  ;  and  under  the 
circumstances  the  ground  of  admission  being  limited  in  the  manner  we 
have  described,  and  the  case  having  been  tried  by  a  Jury  who  came  to  a 
unanimous  verdict  of  guilty — we  must  dismiss  the  appeal  and  confirm  the 
conviction  and  sentence. 

We  would  only  add  that  in  our  opinion  it  is  necessary  if  a  Panch- 
nama is  to  be  put  in  that  it  should  be  legally  proved,  for  it  does  not  prove 
itself  as  apparently  is  sometimes  supposed. 


(7  Bom.  L.  E.,  979.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 
Nov.  30  [CRIMINAL  APPEAL  No.  44  of  1905.]  1905. 

Present : — Sir  Lawrence  Jenkins,  K.  C.  I.  E.,  Chief  Justice,  and 
Mr.  Justice  Russell. 

EMPEROR  r.  NINGAPPA  SAYADAPPA. 

P)*actice—JHd4fe— Jury— Taking  &r}d^nce  in  absence  of  jury — Reference  to  High  Court, 
It  is  not  competent  to  a  Sessions  Judge  to  examine  witnesses  in  a  jury  trial  after  the  Jury 
has  gone  and  in  the  absence  of  the  accused,  and  then  to  act  on  the  evidence  in  determining 
whether  or  not  he  should  differ  from  the  Jury  and  refer  the  matter  to  the  High  Court. 

The  accused,  with  two  others,  was  tried  by  the  Sessions  Judge  of 
Belgaum  on  an  indictment  under  Sections  411,  498  and  366  of  the  Indian 
Penal  Code.  At  the  conclusion  of  the  trial,  the  Jury  returned  a  verdict 
of  "  not  guilty  "  on  charges  under  ss.  411  and  498  of  the  Indian  Penal 
Code  :  but  brought  in  a  verdict  of  guilty  under  s.  366  of  the  Code.  The 
Sessions  Judge  accepting  the  first  portion  of  the  verdict  acquitted  the 
accused  on  charges  under  ss.  411  and  498,  and  did  not  accept  the  verdict 
on  the  charge  under  s.  366. 

The  accused  was  thereupon  remanded  till  the  21st  August  1905  and 
again  till  the  28th  idem.  On  the  latter  day,  the  woman  Parvati,  with 
reference  to  whom^  the  offence  was  alleged  to  have  been  committed,  turned 
up  and  her  statement  was  recorded  by  the  Sessions  Judge  in  absence  of  the 
jury.  The  evidence  of  Parvati  was  favourable  to  the  accused,  who  was 
thenceforth  released  on  his  executing  a  personal  recognizance. 

The  Sessions  Judge  thereafter  issued  a  summons  to  an  other  witness 
Satvirappa.  His  evidence  was  recorded  on  the  14th  September  1905  in 
the  absence  of  the  jury  and  the  pleader  for  the  defence.  The  Sessions 
Judge  then  accepted  the  verdict  of  the  Jury  and  sentenced  the  accused  to 
one  year's  rigorous  imprisonment.     The  following  were  his  reasons  : 

"  Feeling  doubt  as  to  the  correctness  of  the  verdict  of  the  jury  I  postponed  sentence  on 
jwcused  \,    On  the  28th  August  Parvati  turned  up  in  Court  and  her  statement  wag  duly 
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recorded  by  me.  To  test  the  truth  ot^^rhiat  she-said  I  directed  her  relative  Satvirappa  of  Sbin- 
dur  to  be  summoned  and  he  ha^  been  t^xasrin^  to-day.  He  entirely  contradicts  Parvati,  and 
I  am  unable  to  take  any  action  on  h^rstetement.  Accepting  the  unanimous  verdict  of  the 
jury  I  convict  the  accused  under  s;  366  of 4heindian  Penal  Code  and  sentence  him  to  one 
year's  rigorous  imprisonment.'* 

The  accused  then  appealed  to  tte  High  Court  contending,  among 
other  things,  that  the  Sessions*  Judge  had  no  jurisdiction  to  examine  any 
more  witnesses  after  the  verdict  had  been  returned  by  the  Jury  ;  and  that 
the  procedure  adopted  by  the  Jiidgo  was  irregular  and  not  warranted  by 
any  provision  of  law. 

Mr.  Nilkantli  Atmaram,  for  the  accused. 

Rao  Bahadur  Vasudea  J.  IRrtikaVy  Government  Pleader,  for  the 
Crown. 

Per  Curiam. — We  fail  to  underskmd  how  the  Sessions  Judge  can 
hav^  followed  the  procedure- he  dfd  in  this  case  ;  for  he  actually  examined 
witnesses  in  a  Jury  trial  after  thi^JiHry  had  gone  and  in  the  absence  of  the 
accused,  and  then  acted  on  the  evidence  in  determining  as  to  whether  or 
not  he  should  differ  from  the  Jtnry  and  refer  the  matter  to  the  High  Court. 

The  conviction  and  sentence  must"  be  set  aside. 

Under  the  circumstunoes  we  wfU  accede  to  the  application  made  to 
us  that  the  accused  should  bo  let  out  on  bail. 

The  accused  will  be  released  oh  the  same  bail  on  which  he  was  let  out 
in  the  Sessions  Court. 

The  case  must  be  retriedby- the  Sessions  Court  of  Belgaum. 

Retrial  ordered. 


(I.  L.  B.,  2S  Mad.,  464.) 
m  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 
Jany.  11        [CRIMINAL  APPBAli  No.  678  of  1904.]  1905. 

Present : — Sir  Arnold  White,-  Chief  Justice,  and  Mr.  Justice  Benson. 

ALINGAL  KUNHINAYAN  and  another— (Accused),— Appellants, 

Versus 
EMPEROR,— Respondent. 

Penal  Code  (Act  XLVoflSBG),  s.  d^^Right  of  primte  defence  of  hody^Ejrtent  of  right 
The  view  that  a  person  could  have  escaped  iuvt her  injury  by  resorting  to  less  violence  or 
running  away  places  a  greater  restriction  onthe^ight  of  private  defence  of  the  body  than  the 
law  requires.  The  principle  is  that  a  nuwi  who  is  assaulted  is  not  bound  to  modulate  his 
defence  step  by  step  according  to  the  attack,  before  there  is  reason  to  believe  the  attack  is 
over.  He  is  entitled  to  secure  his  victory,  as  long  as  the  contest  is  continued.  He  is  not 
obliged  to  retreat,  but  may  pursue  his  a<lversary  till  he  finds  himself  out  of  danger.  The 
question  in  such  cases  is  not  whether  there  was  an  actually  continuing  danger,  but  whether 
there  was  a  reasonable  apprehension  of  clanger. 

The  material  facts  appear  from  the  judgment. 

Mr.   T.  Richmond  and  M.    Govindan  Kair  for  appellants. 
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The   Public  Prosocutor   in  support  of  conviction. 

White^  Benson,  JJ. — In  this  case,  although  as  the  Sessions  Judge  points 
out,  the  prosecution  witneses  Nos.  1-4  were  all  anxious  to  make  it  appear 
that  the  accused  were  the  aggressors  and  that  the  deceased  and  his  brother 
Chathu  (the  first  prosecution  witness)  acted  on  the  defensive,  the  evidence 
of  these  witnesses  makes  it  clear  that  although  the  first  and  second  accused 
began  the  fray  by  striking  the  deceased  Raman  with  their  hands,  Raman 
was  the  first  to  use  the  knife,  and  that  he  inflicted  a  very  serious  wound, 
which  might  well  have  proved  fatal,  on  the  first  accused,  and  also  wounded 
the  second  accused,  before  he  received  from  the  first  accused  the  wound 
which  caused  his  deaih.  It  is  also  clear  that  the  first  prosecution  witness 
Chathu,  the  brother  of  the  deceased,  although  he  denies  it  in  his  evidence, 
used  his  knife  and  stabbed  the  second  accused. 

It  would  seem  from  the  evidence  of  the  prosecution  witnesses  that  both 
Raman  and  Chathu  used  their  knives  before  either  the  first  or  second  accused 
used  theirs,  At  any  rate,  there  can  be  no  doubt,  from  the  evidence  of  the 
sixth  prosecution  witness,  that  Chathu  stabbed  the  second  accused  before 
the  second  accused  stabbed  Chathu  in  return. 

Further,  it  seems  clear  that  the  fight  took  place  at  the  house  of  the 
fourth  accused  and  not  as  Chathu  stated  in  exhibit  A,  at  Raman's  house. 
It  seems  not  unlikely  that  the  quarrel,  in  the  first  instance,  was  provoked 
by  the  deceased  and  his  brother  Chathu  going  to  the  house  of  the  fourth 
accused. 

On  the  facts  of  the  case,  we  cannot  agree  with  the  view  of  the  law 
taken  by  the  learned  Judge.     We  do  not  think  it  can  be  said  that  the 
first  accused  exceeded  the  right  of  private  defence.     The  learned  Judge 
suggests  that  the  first  accused  could  have  escaped  further  injury  by  re- 
sorting to  less  violence  or  running  away.     But,  this  is  placing  a  greater 
restriction  on  the  right  of  private  defence  of   the  body  than  the  law  re- 
quires.    The  principle  applicable  to  a  case  like   this  is  that  laid  down  by 
Mayne  "  But  a  man  who  is  assaulted  is  not  bound  to  modulate  his  defence 
step  by  step,  according  to  the  attack,  before  there  is  reason  to  believe  the 
attack  is  over.     He  is  entitled  to  secure  his  victory,  as  long  as  the  contest 
is  continued.     He  is  not  obliged  to  retreat,  but  may  pursue  his  adversary 
till  he  finds  himself  out  of  danger ;  and  if,  in  a  conflict  between  them,  ho 
happens  to  kill,  such  killing  is  justifiable.     And,  of  course,  where  the 
assault  has  once  assumed  a  dangerous  form  every  allowance  should  be 
made  for  one,  who,  with  the  instinct  of  self-preservation  strong  upon  him, 
pursues  his  defence  a  little  further  than  to  a  perfectly  cool  by-stander 
would  seem  absolutely  necessary.     The  question  in  such  cases  will  be,  not 
whether  there  was  an  actually  continuing  danger,  but  whether  there  waa 
p,  reasonable  apprehension  of  such  danger  " 
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The  all  important  facts  in  connection  with  the  question  whether  the 
first  accused  exceeded  the  rights  of  private  defence  of  his  body  when  he 
gave  the  stab  wtih  his  knife  which  proved  fatal  to  the  deceased,  are  that 
the  deceased  was  the  first  to  use  the  knife  and  had  inflicted  a  wound  on 
the  first  accused  which  might  well  have  proved  fatal.. 

On  the  facts  we  are  of  opinion  that  the  first  accused  did  not  exceed  the 
right  of  private  defence  and  that  his  conviction  under  sections  304  and  326 
of  the  Indian  Penal  Code  cannot  be  upheld. 

As  regards  the  second  accused  the  evidence  shows  that  although  he 
no  doubt  used  his  knife  to  Chathu,  before  he  did  so,  he  had  been  stabbed 
by  Chathu. 

We  are  of  opinion  that  the  second  accused  did  not  exceed  his  right 
of  private  defence  and  that  his  conviction  under  section  326,  Indian  Penal 
Code,  cannot  be  upheld. 

In  the  case  of  both  the  accused  the  appeals  are  allowed  and  the  con- 
victions set  aside. 


(2  A.  L.  J.,  836,) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Septr.  22       [CRIMINAL  REVISION  No.  487  of  1905.]  1905. 

Present : — Mr.  Richards,  J. 

SHEODAHIN  SINGH  r.  BANDHAN  SINGH  and  others. 

Criminal  Procedure  Code,  sections  191,  193  -sanctian  to presecute— perjury— Statement  not 
material  to  the  case—nyt  going  to  the  credit  of  the  witness -j^ast  hidory  of  the  witness— Inten^ 
tional  falsehood — Indian  Penal  Code,  section  193, 

In  sanctioning  proceedings  for  perjury  against  a  witness  the  Magistrate  shoultl  remember 
that  the  statement  must  be  intentionally  false  in  order  to  justify  a  prosecution.  When  the 
question  is  neither  material  to  the  issue  in  the  case,  nor  goes  to  the  credit  of  the  witness, 
(semhle)  he  is  not  liable  to  prosecution.  Some  allowance  ought  to  be  made  to  a  witness 
seeking  to  eyade  some  matter  relating  to,  for  instance,  his  past  history. 

Revision  against  an  order  of  W.  R.  G.  Moir,  Esq.,  District  Judge  of 
Jaunpur,  reversing  an  order  of  Maulvi  Sayed  Zainul-abi-din,  Subordinate 
Judge. 

Application  for  sanction  to  prosecute. 

The  facts  of  the  case  suflBciently  appear  from  the  judgment  of  the 
Court. 

M,  L.  Agarwala  (with  him  Mangal  Prasad  Bhargava),  for  the 
applicant. 

Hanhans  Saliai^  for  the  opposite  party. 
The  following  judgment  was  delivered  by 

Richards,  J, — This  is  an  application  by  one  Sheodahin  Singh  seeking 
for  the  revision  of  an  order  of  the  learned  Sessions  Judge  sanctioning  a 
prosecution  against  the  applicant  under  section  193   of  the  Indian  Penal 
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Code.  It  appears  that  in  a  cortain^.oLvil  rptoceeding,  to  which  the  applicant 
was  no  party,  he  was  examined  as  a  witness  ior  the  defence.  In  the 
course  of  a  protracted  cross-examimition  *he  was  asked  whether  he  knew 
the  name  of  Sumer  Singh's  father.  "He  said  he  did  not.  He  was  then 
asked  what  his  own  father's  name  wa6,:Aiid  he  said  Sarmet  Singh  and 
then  he  said  that  Sarmet  Singh  had  no  other  -gon  but  him.  The  alleged 
false  statement  is  as  to  how  many  «ons  Sarmet  .Singh  had.  It  is  said,  he 
had  more  sons  than  the  applicant.  It  is  .admitted  here  by  the  petitioners 
that  the  question  how  many  sons  Sat»met  Sin^h  had  was  wholly  immaterial 
to  the  issues  in  the  civil  case,  except  'possibly  that  it  went  to  the  credibility 
of  the  witness.  The  truth  or  falsehood  of  that  statement  was  known  on 
the  moment,  and  there  was  no  reason  wJjy  if  :a  prosecution  was  maintain- 
able and  ought  to  have  been  sanctioned,  :tbe  petitioners  should  not  have 
proceeded  forthwith.  They  waited  iiawcvcr  for  eleven  months  until  after 
they  had  compromised  their  litigation.  It  is  aiot  suggested  that  the  peti- 
tioners suffered  the  remotest  loss  in  the  litigation  or  in  any  other  way  by 
reason  of  the  statement  made  by  the  itppBeant.  On  this  statement  of  facte 
the  Subordinate  Judge  refused  sanetion,  Apparently  on  the  ground  of  delay 
and  because  he  had  some  notion  thai  the  petitioners  had  some  indirect 
motive  for  proceeding  with  the  proAocution.  After  hearing  the  arguments 
here,  I  am  inclined  to  think  that  he  was  not  altogether  wrong  in  the  in- 
ference he  drew.  It  appears  from  what  ha*  fallen  from  the  learned 
pleader  for  the  petitioners  that  the  npiJicant  had  some  contemplated  or 
pending  litigation  which  involved  tlie  (jtif^sdon  cf  the  legitimacy  or  illegi- 
timacy of  his  alleged  brother,  ainl  I  suspect  that  the  reason  he  gave  the 
answer  he  did  was  that  the  answer  miglrt  he  nsed  against  him  hereafter. 
I  may  here  point  out  that  if  this  be  «Oj  the  petitioners  or  whoever  represent- 
ed them  ought  never  to  have  asked  the  question  nor  have  been  permitted  to 
have  asked  the  question,  because  it  was  neither  material  to  the  issue  in  the 
case  nor  did  it  go  to  the  credit  of  the  witnesi* ;  it  was  wholly  irrelevant. 
Neither  the  Subordinate  Judge  nor  the  District  Judge  seemed  to  have 
kept  the  provisions  of  sections  191  and  193  of  the  Indian  Penal  Code 
before  them.  There  is  no  question  but  that  it  is  an  important  matter  that 
witnesses  should  be  made  to  understand  that  serious  consequences  may 
follow,  if  they  give  false  evidence  in  the  course  of  judicial  proceedings. 
In  sanctioning  proceedings,  however,  the  Magistrate  should  remember 
that  the  statement  must  be  intentionally  false  in  order  to  justify  a  prosecu- 
tion. It  appears  to  me  that  there  are  such  numerous  ca.^es  in  which  wit- 
nesses deliberately  give  false  evidence  upon  matters  directly  at  issue  and 
about  which  it  is  absolutely  impossible  that  the  witness  can  be  innocently 
or  unwaringly  stating  what  is  not  true,  that  it  would  be  well  that  as  far 
as  possible  these  prosecutions  should  bo  restricted  to  these  clear  cases.     It 
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appears  to  me,  although  it  is  not  necessary  actually   to   decide   the   point, 
that   the   false   statement   should  be  one  material  to  the  issue.     I  consider 
that  the  materiality  or  the  immateriality  of  the  evidence  is  well  worthy   of 
:  the   consideration   of   the   Magistrate   when  sanctioning  or  refusing  sanc- 
tion for  a  prosecution.     The  probability  of  a  witness  making  a  false  state- 
ment  with  reference  to  a  material  fact  unintentionally  is  far  less  than  the 
probability  of  his  making  such  a  statement  with  reference  to  an  immaterial 
fact.     The  whole  attention  of  both  sides  and  the   Judge   is   called   to   the 
evidence  of  a   witness  when  he  is  deposing  to  a  material  fact,  when  he  is 
deposing  to  an  immaterial  fact  the  attention  paid  to  his   evidence   may   be 
extremely   small   either   by   himself    or  by  any  other  person.     I  must  say 
that  I  agree  in  principle  with  the  remarks  made  by  Mr.   Justice   Knox   in 
the   case   of  Emperor  v.  Ganga  Sahai  (1).     The  case  of  Emperor  v.  Jiahu 
Ram  (2)  has  also  been  referred  to.     In  that  case  the  application    was    for 
the   revision   of   a   conviction,  not  for  the  revision  of  an  order  sanctioning 
proceedings.     In  the  course  of  the   judgment   the   Court   actually   found 
that  the  particular  false  evidence  was  in  fact  directly  material.     They  also 
state   that   in   the  opinion  of  the  Court,  evidence  the  nature  of  which  is  to 
make  a  witness  more  or  less  creditable  to  the   Court  is  material  evidence 
and  threfore  a  fit  subject  for  a  prosecution.     There  is  no  doubt  that  when 
a  witness  makes  a  false  statement  in  answer  to   a   question   going   to   his 
credit,    he   is   liable   to  a  prosecution.     But  the  question  in  this  case,  as  I 
have  already  stated,  was  neither  material  to  the  issue  nor  did  it  go   to   the 
credit   of   the  witness.     In  my  opinion  the  most  fitting  case  for  a  prosecu- 
tion for  perjury  is  when  a  witness  makes  a   false   statement   on   a   matter 
directly   at   issue*     I    do   not   for  a  moment  say  that  a  prosecution  ought 
never  to  be  sanctioned  when  a  witness  has  made  a  false  statement  in  answer 
to  a  question  going  to  his  credit,  but  I  think  that  some  allowance  ought  to 
be  made  to  a  witness  seeking  to  evade  some  matter  relating,   for   instance, 
to   his   past   history.     It   seems   to    me    that  when  a  question  is  answered 
falsely,  that  neither  relates  to  the  question  at  issue  nor  goes  to   the   credit 
of  the  witness,  that  it  is  very  doubtful  whether  any  Judge  should  come  to 
the  conclusion  that  the  witness  is  intentionally  making  a   false    statement. 
The   matter   is   not   immediately   before   me,  but  I  entertain  considerable 
doubt  whether  a  prosecution  founded  on  such  a  statement  could  be  legally 
sustained.     Under  all  the  circumstances  of  this  case  I  think  that  the  order 
of  the  District  Judge  sanctioning  the  prosecution  under  section  193  against 
the  applicant  should  be  set  aside.     I  set   aside   the  same  accordingly  and 
reitore  the  order  of  the  Subordinate  Judge. 

Application  allovcecL 
(1)  (1003)  23  A,  W.  N.,  C8.  (2)  (1904)  I.  U  R.,  26  All.,  509, 


Digitized  by 


Google 


43  The  Criminal  Law  Journal  Reports.  [Vol.  Ill 

EAR   PRASAD   r.  PANDURANG. 

(25  A.  W.  xY.,  260.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  OF  ALLAHABAD- 
Oct.  25      [CRIMINAL  REFERENCE  No.  509  of  1905.]  1905. 

.Fment ; — Mr.  Justice  Richards,  J. 

HAR  PRASAD  and  others  r.  PANDURANG, 

Crhninal  Pfocedufe  Code^  S8.  145  and  439— Jurisdiction— Order  reajfeotinj  poste^iUn  of 
immoveahU  property— B^  vision. 

Where  a  Magistrate  pasaetl  an  order  under  section  145  of  the  Code  of  Criminal 
Procedure  under  circumstances  in  which  the  passing  of  such  order  was  proper,  the  High  Court 
declined  to  interfere  in  revision  upon  the  ground  merely  that  the  preliminary  order  tlid  not 
net  forth  as  explicitly  as  it  mignt  have  set  forth  the  reasons  which  satisfied  the  m^istrate  that 
there  was  a  likelihood  of  a  breach  of  the  peace,  there  being  a  substantial  compliance  with  the 
requirements  of  section  145  of  the  Code. 

In  this  case  there  was  a  dispute  of  long  standing  between  certain 
Brahman  priests  and  one  Pandurang  Baji,  agent  of  the  Maharaja  of  Indore, 
concerning  the  possession  of  some  houses  situate  at  Hardwar.  A  magis- 
trate of  the  first  class  being  satisfied  that  the  dispute  had  reached  an  acute 
stage  and  that  there  was  a  likelihood  of  a  breach  of  the  peace,  initiated 
proceedings  against  the  parties  under  section  145  of  the  Code  of  Criminal 
Procedure,  and  ultimatdy  passed  an  order  respecting  the  possession  of  the 
property  in  dispute.  This  order  was  taken  in  revision  to  the  Sessions 
Judge  of  Saharanpur,  who  referred  the  case  to  the  High  Court,  recom-^ 
mending  that  the  Magistrate's  order  should  be  set  aside  upon  the  ground 
substantially  that  there  was  not  upon  the  record  evidence  that  any  breach 
of  the  peace  was  imminent. 

Sarhadhicary  and  Sital  Parasad  Ghose^  in  support  of  the  reference. 
Alston  and  Parhati  Charan  Chatterji,  in  support  of  the  order. 
Hichards,  J, — This  is  a  reference   for  revision  of  an  order  purporting 
to  have  been  made  under  section  145  of  the  Code  of  Criminal  Procedure. 
It  IS  quite  clear  that  if  the  Magistrate  had  jurisdiction  section  435  prohibits  i 

this  Court  from  interfering  Avith  the  same.     I  may  here  mention  that  in  j 

my  opinion  section  145  is  a  most  necessary  and  beneficial  section,  and  the  ^ 

lawful  administration  of  it  will  frequently  prevent  the  occurrence  of  serious 
crime  involving  frequently  the  death   of  contending  parties.     The  section  . 

provides  that  magistrates  of  a  certain  description  upon  being  satisfied  from 
a  police  report  or  other  information  that  a  dispute  likely  to  cause  a  breach 
of  the  peace  exists  concerning  land,  etc.,  he  shall  make  an  order  in  writ- 
ing stating  the  grounds  of  his  being  so  satisfied  and  require  the  parties 
concerned  to  attend  his  Court.  The  section  then  goes  on  to  provide  for 
.the  Magistrate  putting  the  parties  as  far  as  possible  into  quiet  possession  of 
the  property  in  dispute  having  regard  to  the  statement  of  actual  possession 
by  them  at  the  date  of  the  order.    That  of  course  is  only  a  temporary  order 
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pending  the  settlement  of  the  dbpnte  of  the  parties  in  a  CivU  Cowt;  il  is 
no  adjndieation  whatever  on  the  real  merits  of  the  ease,     I  under^tami  the 
present  referenoe  to  be  on  the  ground  that  the  Magistrate  was. not  '^  satisfied 
from  a  police  report,  or  odier  information  "   that  a  dispute  existed  and  that 
that  dispute  was  likely  to  lead  to   a  breach  of  the  peace,  and  possibly.^o 
the  ground  alsD  that  he  did  not  in  his  order  state  the  grounds  of  his  bein^ 
so  satisfied.     I  know  of  no  other  grounds  upon  which  the  order  is  or  co^ 
be  attacked.     Mr.  Ross  Alston   raises  the  preliminary  objection,  to  whki{i 
I  havealreacly  referred,  namely,  that  revision  does  not  lie.     This  objeetim 
is  of  no  avail  if  the  Magistrate  has  acted  illegally  and  not  under  section 
145,    The  order  is  a  very  short  one,  and  no  doubt  would  be  better  if  it 
were  a  little  mDre  full ;  and  I  think  it  is  greatly  to  be  regretted  that  there 
are  no  forms  for  the  purpD^a  of  thosa  section?  the  powers  of  which'^the 
magistrates  are  every  day  called  upon  to  exercise.     A  simple  form,  for  ex- 
ample, under- the  section  145  would  call  the  attention  of  the  Magistrate  to 
what  his  order  .«he(iil<l  contain.     I  find  that  the  order  states,  fivstljt)  that 
the  polic3   had   made  a   report   suggesting  an   order. under  section  145, 
secondly,  that  a  complaint  had   been   made   at  the  thana,  and,  thirdly,  the 
fdlbwing  words  "And  so. there  exists  a  dan^r  of  breach  of*t^;peace.*'    J. 
kaveseenibothttbe  pdllce  report  and  the  coo^plaint.     The  police  report  by 
itielf iittight :»dt  bo  suffisieot  to  .satisfy  a.magtstEate  thatta  br«ach<of  the 
peace  WAS- likely,  Iwit  it  clearly  sshowi  that t  there  was  «   dis^te  rand  wb^ 
was  the  nature  of  the  dispute,  a»d  I  •nnu'jt  aay  for  inysrif'tbat,ihaVifig-i;)&. 
^ard  to  the  nature  of  the  dispute,  the  close,  proximity  of  the  disputants,  to 
each  other  would  render  very  little  additional  evidence  necessary  to^satiffy 
any-reasoaible  man' that  the  ^dispute  "was  likely  to.lead-to  a'>bpeaeh  <^f  fcbe 
peace.   'The  c^m^kint,   however,   Jrhows   that   breaches   of  the  peace' bald 
actually  conunenced,  ami  surely  the  'Magistrate  was  entitled  to  look^upon 
the  complaint  read  with  the  police  reports,  as  "  other  information  ^' within 
the  meaning  of  the  section.    In  my  judgment  the  order,  of  the  M^gistnate 
substantially  complies  with  the  requirements  of  the  section.     For  the  pur- 
poses of  the   present   deiision   it  is  not  ri^ht  to- rely  on  what  subsequently 
happened,  but  it  is  interesting  to   note  that  the  Magistrate  appears, to  have 
been  quite  right  in  his  notion  that  there  would  be  a  breach  df  the  peace, 
because  a  breach  of   the   p3a33  there  certainly  was.    'I  have  been  referred 
to  a  case  Criminal   R-iference,   No.  180  of  1903,  Mussammat  Dardh  Kuar 
v.  Tatih  Chand.     That  was  a  decision  of  the  learned  Chief  Justice,  ai^  in 
the  course  of  his  judgment  he  says  that  the  learned  Magistrate   passed   his 
order  iifrithout  observing  any  of  the  requirements   of  section  145,  and  later 
on  h3  says  that  the  maoristrate  must  observe  certain   formalities,   and   that 
if   he   faib   to   do   so  he  is  acting  illegally  and  without  jurisdiction.    The 
circumstances  of  the  case  before  the  learned   Chief   Justice   were    quit^e 
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different  to  the  circamstanees  of  the  case  before  me.  On  the  facts  before 
the  Chief  Justice  he  came  to  the  conclusion  that  the  learned  Magbtrate 
observed  none  of  the  requirements  of  section  145.  On  the  facts  of  the 
case  before  me  I  find  the  learned  Magistrate  has  substantially  complied 
with  all  the  requirements  of  section  145.  In  the  absence  of  any  forms  it 
would  be  a  matter  of  great  regret  if  on  purely  technical  grounds  the  spirit 
and  intention  of  the  Code  of  Criminal  Procedure  should  be  ignored.  The 
present  dispute  is  a  most  fitting  one  for  the  exercise  of  the  powers  con- 
ferred on  a  njagistrate  by  section  145,  This  is  my  answer  to  the  reference. 
Let  the  record  be  returned. 


(25  A.  W.  X,  262.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

October  31     [CRIMINAL  REVISION  No.  485  of  1905.]  1905. 

Present  .•—Mr.  Justice  Knox  and  Mr.  Justice  Aikman. 

EMPEROR  r.  BABAN  and  others. 

Aet  No.  XVII  of  1878  (XoHhsrH  India  Ferris  Act,  $9.  U  and  2e—Ojrernment  Xotijica' 
tion  JVj.  533,  datsd  the  lith  February  1883—Ferrjf—Limitt  of  puhlic  ferry), 

A  notification  of  Government  published  under  the  Northern  India  Ferriee  Act,  1878,  laid 
down  the  limits  of  yarioug  public  ferries  in  one  column  and  in  another  column  the  distances 
within  which  a  private  ferry  was  not  allowed  to  ply  for  hire.  In  the  ca«»e  of  some  ferries  very 
wide  limits  were  assigneil,  and  the  prohibited  distance  was  defined  as  the  limite  given  in  the 
column  laying  down  the  limits  of  the  ferry.  In  other  cases,  where  the  limits  of  the  ferry  were 
not  so  wide,  the  prohibited  distance  was  described  with  reference  to  section  13  of  the  Act  at 
two  miles. 

ir»/rf,  that  in  the  former  case  the  very  wide  limits  given  were  deemed  sufficient  by  the 
Local  Government  to  guard  the  interests  of  the  lessee  of  the  ferry,  and  consequently  the  pro- 
hibited area  was  reduced  to  the  space  contained  within  these  limits. 

The  applicants  in  this  case  were  convicted  and  sentenced  under  sec- 
tion 26  of  the  Northern  India  Ferries  Act,  1878,  by  a  magistrate  of  the 
first  class  of  the  district  of  Mirzapur  for  working  a  private  ferry  within  a 
prohibited  distance  of  the  public  ferry  of  Bindachal.  The  applicant's  ferry 
was  at  a  place  called  Babura  ghat  within  two  miles  of  the  limits  of  the 
Sindachal  ferry,  and  the  question  whether  the  accused  were  or  were  not 
within  the  prohibited  limits  depended  on  the  construction  to  be  placed 
upon  a  certain  notification  of  the  Local  Government  published  under 
section  4  of  Act  No.  XVII  of  1878  (No.  536,  dated  the  14th  of  Februarj- 
1883).  The  notification  contained  a  list  of  all  the  public  ferries  in  the 
North- Western  Provinces  and  Oudh,  and  was  divided  into  columns.  One 
column  contained  a  specification  of  the  limits  of  each  ferry,  and  a  subse- 
quent column  specified  the  distance  from  such  limits  within  which  a  private 
ferry  was  forbidden.  In  the  present  case,  that  of  the  Bindachal  ferry,  the 
limits  of  the  ferry  were  very  wide — some  seven  miles  or  so  up  and  down 
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stream — and  in  the  column  indicating  the  prohibited  area  the  entry 
was  : — "  Limits  are  those  given  in  columns  9  and  11  "—column  9  being 
that  which  specified  the  limits  of  the  public  ferry.  In  other  cases  where 
the  limits  of  the  ferry  were  not  so  wide  the  prohibited  area  was  put  as  a 
rule  at  two  miles  from  the  limits  of  the  ferry.  The  accused  applied  in 
revision  to  the  High  Court,  and  it  was  urged  that  on  a  proper  construc- 
tion of  the  notification  referred  to  above  the  applicants'  ferry  was  not 
within  the  prohibited  area  described  therein. 

Agarwala  and  Mangal  Prasad  Bhargava^  for  the  applicants. 

The  Assistant  Government  Advocate  {Porter)^  for  the  Crown. 

Knox  and  Aikman^  J  J, — This  is  an  application  for  revision  of  an  order 
passed  by  a  Magistrate   of   the   first   class   convicting  the  applicants  of  an 
offence  under  section  26  of  the  Northern   India   Ferries   Act,  1878,  as 
amended  by  Act  No.  Ill  of  1886.     Section  26  provides  a  punishment  for 
working  a  ferry  in   contravention   of   the   provisions  of  section  13  of  the 
Act.     Section  13  forbids  the  working  of  a  ferry  within  a  distance  of  two 
miles  from  the  limits  of  a  public  ferry,  but  the  proviso  to  this  section  gives 
the  Local  Government  power   by   notification   in   the   official    Gazette   to 
reduce  the  said  distance  of  two  miles  to  such  extent   as  it  thinks  fit.     The 
limits  of  a  public  ferry  are  defined  by  Government  under  the  powers  given 
by  section  4  of  Act  No.  XVII  of  1878.     In  pursuance  of  those  powers  the 
Government,  on  the  14th  February  1883,  issued  a  notification  in  the   local 
Gazette^  and  with  regard  to  this  particular  ferry  laid  down  as  the  limits  up 
stream  of  the  ferry  a  distance  of  9,438   yards.     In   the   same   notification 
there  is  a  column  No.  12,  the  heading  of  which  runs  as  follows  : — "  Distance 
within  which  private  ferry  cannot  ply  for  hire  (section  13   of  this   Act)." 
Under  this  column  the  entry  opposite  this  particular  ferry  is  as  follows : — 
"Limits  are  those  given  in  columns,  9  and  11,"  and  it  is  in  column  9  that 
the  distance  9,438  yards  appears.     The  notification  referred  to  is  a  notifi- 
cation which  gives  a  list  of   public  ferries  throughout  the  North-Westem 
Provinces  and  Oudh.     If  we  contrast  the  entries  relating  to  the   ferries  in 
the  Mirzapur  district  with  the  entries  relating  to  the  ferries  in  the  Azam- 
garh  district  which  immediately  precede,  we  find  that  the  distance  within 
which  private  ferries  are  prohibited  from  plying  for  hire  in  the  case  of  the 
latter  district  is  given  as  two  miles   from   the   limits   on   either   side.     It 
appears   to  us  that  the  very  wide  limits  given  to  this  particular  ferry  were 
deemed  sufficient  by  the  Local  Government  to  guard   the   interest  of  the 
lessee  of  the  ferry,  and  consequently  it  reduced  the  prohibited  area  to  the 
space  contained  within  those  limits.     It  has  not  been  shown  to  us  that  the 
applicants   were  plying  for  hire  in  contravention  of  the  provisions  of  sec- 
tion 13  of  the  Act.     For  the  above  reasons  we  quash  the   convictions   and 
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Rentoncos   parsed  upon   the  applicants  and  direct  that  the. fines,  if  j^aid,  be 
refunded. 


(25  A.  W.^\278,J 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Nov.  21        [(CRIMINAL  REVISION  No.  572  of  1905.]  1905. 

Present : — Mr.  Justice  Richards. 

CHAURASI— Applicant, 

I  Vrsus 

RAMA  SHANKAR  and  another — Opposite  parties. 

CfiiHtttal  Pi'Oiwehtre  Codfi^  s.  IdS—DrJintfhm-  ''  Crops  ci^  ciker  prodrtH'e  of  hmi^'—Cropt 
setersdfrom  the  land  not  with  in  the  definition— Jurmdictimi. 

Held,  that  the  wowls  •'  crops  or  other  produce  of  lantl  'V  as  vmcd  In  section  145  (2)  of* the 
Code  of  Criminal  Proce<lure  do  not  include  cro|)8  which  have  been  severed  from  the  Irnid  upon 
"^hich  they  grew.  A  Magistrate  has  therefore  no  jurisiliction  to  attach  under  section  146  Of 
the  Code  a  croj)  -of  mahua  no  longer  growing  on  the  tree^. 

A  Magistrate  of  the  first  c^la.ss  having  received  information  that  a  Ah' 
puto  likely  to  lead  to  a  breach  of  the  peace  existed  between  one  Mussam- 
•inat  Chaurasi  on  the  one  hand  and  Rama  Shankar  and  Udit  Narain  on  the 
other  eoncerriing  their  respective  rights  to  a  certain  crop  of  mahua  in 
mauzaC^hetra,  instituted' proceedings  under  section  145  of  the  Code  of 
t^riminal  Procedure.  Pending  these  [yroceedings  the  Magistrate  attached 
the  crop,  which  had  apparently  been  severed  from  the  trees,  and  i^laced 
it  in  the  custody  of  the  police.  As  the  result  of  his  inquiry  the  Magistrate 
oame  to  the  conclusion  that  the  trees  upon  which  the  mahua  grew  were  in 
the  joint  possession  of  Rama  Shankar  and  Udit  Narain,  each  owning  an 
8  anna  share.  He  accordingly  passed  the  following  order  : — "Mussammat 
t^haurasi  is  hereby  prohibited  from  disturbing  their  possession  until  they 
are  legally  evicted  therefrom  by  order  of  a  competent  Court  in  due  course 
•of  law.  The  mahua  kept  in  deposit  will  be  eijually  distributed  between 
Rama  Shankar  'on  the  one  hand  and  Udit  Narain  on  the  other  band." 
Against  this  order  Mussammat  Chaurasi  applie<l  in  revision  to  the  High 
•Court. 

Lalit  Mohan  Banerji^  for  the  applicant. 

The  Assistant  'Government  Advocate  {Porter)^  for  Hie  Crown. 

Pichanls,  J. — ^In  this  case  the  Magistrate  has  made  an  order  supposed 

to  be  under  the  provisions  of  section  145  of  the  Code  of  Criminal   Proce- 

'  dure.     CVrtain  parties  were    disputing  about  their  rights  to  a  mahua  crop 

which  at  the  date  of  the  order  of  the  Magistrate  had  been  collected,  saved, 

and  also  removed  from  the  place  where  it  grew.     He  has  come  to  the  best 

■conclusion   he   could  as  to  the  actual  i^ssession  of  this  crop  and  has  made 

;  aai  order  for  the  distribution  of  the  croj)  between  the  parties  in   proprtion 
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to  their  re^^pectivo  shares.  The  section  145  is  the  first  section  of  the 
chapter  in  the  Code  of  ('riminal  Procedure  which  deals  with  disputes  as  to 
immovable  property.  Sub-section  provides  : — "  For  the  purposes  of  this 
section  the  expression  '  land  or  water '  includes  buildings,  markets,  fisheries, 
crops  or  other  produce  of  land,  and  the  rents  or  profits  of  any  such  pro- 
perty." It  is  contended  by  the  applicant  that  the  mahua  crop  which  had 
fallen  from  the  trees  on  which  it  grew  and  which  had  been  collected  and 
actually  removed  from  the  land  could  not  properly  l)e  a  crop  or  produce  of 
land  within  the  meaning  of  the  section,  and  in  support  of  the  contention 
the  case  of  Ramzan  AH  v.  Janardhan  Situjh  (I.  L.  R.,  30  Calc,  110)  has 
been  cited,  in  which  it  was  held  that  the  crops  or  produce  of  land  must 
mean  crops  or  produce  attached  to  land  ;  in  other  words,  growing  crops  or 
produce.  In  my  opinion  the  section  is  a  very  beneficial  one,  and  I  should 
always  be  desirous  of  giving  its  provisions  a  liberal  interpretation.  How- 
ever, I  am  satisfied  that  under  the  circumstances  of  the  present  case  the 
Macristrate  had  no  power  to  make  the  order  he  did.  I  accordingly  must  set 
aside  the  order  of  the  Magistrate. 


(25  A.  W,  X,  279.) 
.  IX  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 
Nov.  21  [CRIMINAL  REVISION  No.  002  or  1905.]  1905.. 

Present : — Mr.  Justice  Richards. 

GULLAY— Applicant, 

Versus 

BAKAR  HUSAIN  and  others— Opposite.  Partieis. 

(riminMl  Procedure  Cod-,  s,  437^-1/ ^rh'wn  -Practice  Lncer  Court  narinj  coucuhrent 
JHrixdicfion  in  rerition  with  the  Hifjh.  Court. 

Where  the  Magistrate  of  the  District  tlismi<^etl  a  complaiut  umler  the  i)roviHionH  of  sec-. 
tion  203  of  the  Code  of  Criminal  Procetlure,  the  High  Court  declined  to  entertain  an  applica- 
tion by  the  complainant  as'.vinjif  for  further  in  juiry  under  section  437  of  the  Cixlc,  when  no 
application  for  that  object  had  been  made  to  the  Se-isions  Judjre. 

One  Gullay  prosontod  a  complaint  in  tho  (*ourt  oF  a  Magistrate  .sub- 
ordinate to  the  Magistrate  of  the  District  o£  Jhansi  against  one  Bakar 
Husain,  a  Sub-Inspector  of  Police,  and  other  persons.  Tiie  Magistrate,  to 
whom  the  complaint  wa,s  presented,  examined  the  complainant,  and  then,  in- 
view  of  an  executive  order  that  cases  in  which  charges  were  made  against 
the  police  should  be  laid  before  the  District  Magistrate,  sent  the  papers 
to  the  District  Magistrate.  That  officer  passed  an  order  taking  the  case  on 
to  his  file  ;  re-examined  to  some  extent  the  complainant ;  heard  some  of 
his  w^itnesses,  and  then  dismissed  the  complaint,  in  so  doing  purporting  io 
act  under  the  provisions  of  section  203  of  the  Code  of  Criminal  Procedure. 
The  complainant  thereupon  applied  to  the  Hight  Court  under  section  437 
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of  the  Code  asking  that  the  District  Magistrate  might  be  directed  to  make 
further  inquiry  into  the  case. 

Sital  Prasad  Ghoih^  for  the  applicant. 

The  Assistant  Government  Advocate  (Porter)^  for  the  Crown. 

O*  Conor ^  for  the  Sub-Inspector. 

Richards^  J, — A  complaint  was  made  by  the  present  applicant  against 
a  Thanadar  alleging  that  he  had  been  guilty  of  corruption.  This  complaint 
was  made  in  the  Criminal  Court,  and  in  the  ordinary  course  of  disposal 
of  business  the  complaint  came  before  a  Magistrate  of  the  first  class.  He 
examined  the  complainant,  and  then,  in  compliance  with  some  executive 
order,  directed  the  papers  to  go  before  the  District  Magistrate.  This  direc-. 
tion  was  due  to  the  practice  that  complaints  of  the  nature  in  question 
come  before  the  District  Magistrate  and  not  the  ordinary  Magistrates.  It 
seems  to  me  that  it  would  be  a  much  better  practice  if,  the  moment  it  was 
seen  that  the  particular  complaint  was  one  of  a  description  which  ought  to 
be  disposed  of  by  the  District  Magistrate,  the  complaint  should  at  once, 
and  before  the  examination  of  the  complainant  was  put  on  the  file,  be  sent 
to  the  District  Magistrate.  In  the  present  case,  however,  the  District 
Magistrate  made  an  order  taking  over  the  complaint,  and  he  proceeded 
to  re-examine  the  complainant,  no  doubt  making  some  use  of  the  examina- 
tion which  had  already  been  recorded  by  the  Magistrate  of  the  first  class. 
He  then  proceeded  to  dismiss  the  complaint,  clearly  purporting  to  act 
tinder  the  provisions  of  section  203  of  the  Code  of  Criminal  Procedure. 
The  present  application  is  one  by  way  of  revision  seeking  further  inquiry 
under  section  437  of  the  Code  of  Criminal  Procedure.  Section  437  of  the 
Code  would  not  apply  fea  4iie  present  case  unless  the  complaint  had  been 
dismissed  under  section  203.  We  accordingly  have  a  complaint  made  to  the 
District  Magistrate  examining  the  complainant,  and  after  such  examination 
dismissing  the  complaint,  and  following  on  that  we  have  the  present 
application  which  treats  the  proceeding  of  the  District  Magistrate  as  a 
proceeding  dismissing  the  complaint  under  Section  203.  I  accordingly 
thiiik  that  I  am  quite  justified  in  dealing  with  the  present  c^se  apart 
altogether  from  the  complication,  if  not  irregularity,  caused  by  the  fact 
that  the  Magistrate  of  the  first  class  had  examined  the  complainant  before 
he  sent  the  papers  on  to  the  District  Magistrate.  If  the  case  is  dealt 
with  as  an  application  under  section  437  it  is  contended  that  the  present 
application  ought  to  be  refused  on  the  ground  that  it  is  open  to  the  appli- 
cant to  apply  in  the  first  instance  to  the  Sessions  Judge  and  that  it  is  the 
practice  of  this  Court  not  to  entertain  such  an  application  for  revision 
when  the  Sessions  Court  has  concurrent  jurisdiction  unless  a  previous 
appUcatioQ  has  been  first  made  to  the  lower  Court.  In  support  of  this 
QOUteQtioQ  I  am  referred  to  the  case  of  Emneror  \\  KMcharan  (Weekly 
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Notes,  1904,  p.  232).  It  is  very  important  that  the  practice  of  this  Court 
should  be  uniform,  and  I  accordingly  follow  the  ruling  in  the  case  just 
referred  to,  and  I  dismiss  the  application. 

fULL  BEDCH. 

(6  P.  L.  R^  529  ;  41  P.  R.,  Cr.,  1905.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

June  13  [CRIMINAL  APPEAL  No.  327  of  1905.  1905. 

Presetit: — Mr.  Justice  Reid,  Mr.  Justice  Kensington,   Mr.  Justice 
Chatterji,  and  Mr.  Justice  Johnstone. 

SUBA— Convict— Appellant, 
Versus 
EMPERORr— Complainant— Respondent. 

Criminal  Procedure  Code  (Act  V  of  1898),  »ecti4mt  337,  339— Pardon,  forfeitMre  o/-^ 
Approver — Statement  made  by  approver  after  accepting  pardon  if  admissible  in  evidence 
against  kirn  on  forfeiture  of  pardon. 

Held,  by  the  Full  Bsnch,  Chatterji  and  Johnstone,  J  J,,  concurring  with  the  opinion  of 
Clark,  C.  J.,  as  expressed  in  the  ortler  referring  the  case  to  the  Full  Bench,  (Kensington  and 
Beid,  JJ,,  dissen^iente)  that  whoa  a  pirdon  has  b33a  tendered  and  accepted  by  a  person  under 
section  337  of  the  Criminal  Procedure  Code  and  a  statement  is  made  by  him  before  a  Magis- 
trate which  is  materially  incomplete  or  false  and  he  is  subsequently  tried  for  the  offence  of 
which  paitlon  was  granted  to  him,  without  being  examined  as  a  witness  under  section  337  (2) 
of  the  Code,  the  statement  made  by  him  is  admissible  in  evidence  against  him  at  his  trial  for 
the  offence. 

The  Government  Advocate,  for  respondent. 

The  facts  of  the  case  will  appear  from  the  following  extract  from  the 
jadfpnent  of  the  Sessions  Jndge. 

Suba,  a  Dhillu  Jat  of  Thatha  Tillage,  is  charged  in  this  case  with  the  murder  of  Kanshf 
Ram,  a  sahukar  of  Kot  Ghuman.  On  the  night  of  the  18th-19th  September  1904,  Kanshi 
Ram  was  sleeping  alone  at  the  cattle-shed.  In  the  morning  he  was  found  to  have  been  murdered 
daring  the  night.  His  body  was  found  at  the  spot,  but  his  head  had  been  cut  off  and  taken 
away.  Report  was  made  at  the  Thana,  and  the  Police  Sergeant  in  charge  of  the  Thana  came 
to  the  Tillage.  Shankar  Das,  son  of  the  deceased,  then  stated  that  he  suspected  Walidad  and 
Minlad.  The  usual  police  investigation  commenced.  On  the  26th  September  Suba  came  to 
Hialkot  and  told  the  Court  Inspector  that  he  would  make  a  disclosure  if  a  pardon  was  ten- 
dered. The  District  Magistrate's  sanction  was  obtained  and  on  27th  September  Lala  Dhanpat 
Rai,  Mi^strat3,  Ist  class,  tendered  a  pardon  on  the  usual  conditions,  which  was  accepted  by 
Suba,  and  Suba  then  made  a  statement  implicating  seTeral  persons  and  himself.  I  shall  haTe 
tnore  to  say  of  this  statement  later  on ;  for  the  present  it  is  sufficient  to  say  that  Suba  did  not 
implicate  Walidad,  Mirdad,  or  Hayat.  Suba  then  took  the  Inspector  to  an  old  well  at  Tara- 
goi,  a  Tillage  near  Gujranwala,  where  the  head  of  an  old  man  with  grey  beard  was  found 
wrapped  up  in  adarri  and  chadar.  The  head  was  taken  out  and  conTcyed  to  Kot  Ghuman, 
where  it  was  recogniied  as  Kanshi  Ram's  by  his  relations.  Further  iuTestigations  leil  the 
Police  to  consider  Suba's  story  to  ba  fals2  in  great  part,  inasmuch  as  it  appeared  thait  he  had 
named  the  wrong  persons  excepting  himself.  1  cannot  find  on  the  file  any  order  of  the  Dis- 
trict Magistrate  at  this  stage  of  the  proceedings  declaring  the  pardon  forfeited,  but  the  result 
was  that  Suba,  Hayat  and  Walidad  were  jointly  chalaned.  ETidence  of  the  CiTil  Surgeon 
(who  was  abottt  to  leave  for  England),  was  recorded,  and  then  it  was  thought  adTisable  to 
a^iwtj  tho  CM3  of  8ttba  from  that  of  Hayat  wd  Walidad.    XUe  <9^  ajal^st  ffayat  ^A 
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Wiblklsd,epde(l  in  ^  discharge  in  the  Magintrate's  Cdurt,  theit  being  no  reliabfe  evideoee  to 
piove'the  murder  against  them;  Suba  waa  not  examined •  as- a  witness.  Lala  Morart  Lak, 
Magi^rate,  Ist  class,  then  held  an  enquiry  as  to  the  truth  of  Suba^s  statement  as  approTer, 
and  came  to  the  conclusion  that  Suba  had  forfeited  *  his  pardon  by  breach  of  th^  conditions 
attacheil  thereto.  The  District  Magistrate,  by  order,  dated  18th  February  1905,  came  to  the 
same  conclusion  and  recorded  a  finding  that  the  pardon  was  forfeited  and  withdrawn.  Lala 
Murari  Lai  then  took  furtbar  evicl^tice  and  then  committed 'Buba«to  this  Court. 

[f  1  am  to  follow  the  two  published  ruUngi  P.  Hi,  5^/1899^^ ^V.j  tmd'24-^lW^  (Cr.) 
(1),  it  appears  to  me  that  I  should  hold  that  the  District  Magistrate  was  competent  to  with- 
diutP'the  pardon,  and  tfaftt  the  question  as  to  whiether  the  pardon  has  been  forfeited -or  not^is 
not  one  arising  in  this  case^  but  that  as  Suba  did  not  appear  as  a  witness  before  the  Magistrate 
-vAk^  tried' the^ case  of  Hi^yat^aodWalidad,  he  sfaotdd*  be  treated  as  a  mair  who  never  was  par- 
doned, the  whole  of  the  proceedings  in  connection 'With  hi*  pbrdon  shovdd'be  regtidetl,'  foff« par- 
poses  of  this  trial,  as  a  nullity,  and  any  statement  made  by.  him  .as  an  approver  should  not  be 
used  against  him.  If  this  be  the  correct  view,  then  possibly  I  hiive  erred  in  questioning  Suba 
on  the  statement  made  by  him  as  an  approver.  Bat  there  is  another  case,  Cnncn  versus  Kadu, 
which  though  *  unpublished  is  later  thao  the  above.  In  tttet  case  tfaSb-Sttesions  Judge  of  the 
Sialkot  Division  having  passed  an  order  withdrawing  the  pardon  which  had  been  given  to 
KkIu,  and  Kadu  having  been  committ^  for  trial,  the  successor  of  the  above  Sessions  Judge, 
fbrV^rded the  case  to  the  Chief  Court;  reconling  as  his  opinion  that  the  conditional  pardon, 
having  been  given  by  the  District  Magistrate,  could  only  be  withdrawn  by  that  Magistrate  and 
not  by  the  Ses-tions  Judge.  The  learned  Judges,  however,  held  that  under  the  pjresent  Crimi- 
nal Procedure  Code,  it  was  clear  that  no  authority,  Judicial  or  Executive,  v»ras  conap^tent  to 
wiihUraw  a  pardon  once  tendered,  and  that  the  question  whether  an  approver  had  forfeited 
his- pardon  was  one  of  the  questions  of  (act  to  be  tried  and  decided  at  the  trial  of  the  approver. 
TTie  rUUngs  P,  M!,  0  of  1889  (Ct.)  and  1  of  1898,  are  in  accord  with  this.  Though  Kadu's  case 
and  the  1898  case  (and  possibly  the  1889  case  also)  differ  from  the  rulings  P.  12.,  J V^^^. 
(tfr,)  and  24vfi9d2'(Ci'.)  (I),  in  that  in  ths  former  tha  approver  had  been  produced  as  a  wit- 
ness, still  it  appears  to  me  that  the  rulings  in  th^  1899  and.  1898  cases  and  in  Kadu'scasc 
(that  it  is  for  the  Sessions  Judge  to  determine  if  the  pardon  has  been  forfeited  or  not)  apply 
i»^  cases  allke;^ whether  thea{^m)^OT  has  boev  produced-  as  a  witness  or  no^  and  that* when 
a  pardon  has  been  granted,  it  is  impsrative  on  the  proaecution  to  prove  either  "thai  (1)  the 
accused  has  wilfully  ooncealed  matqHal  facts,  or  (2)  given  false  evidence,"  (jsee  P,.R.,  6  of  j 889, 
(^6V.^,quoted  with  approval  in  Kadu's  case).  It  appears  to  me  that  I  must  follow  the  latest- 
ruling,  which  is  the  case  of  Crown  versus  Kadu,  as  L  am  unaware  of  any  rule  that  preference 
should  be  given  to  published  over  unpublished  rulings.  It  appears  to  me  impossible  to  reoon* 
c^e  the  two- sets  of  rulings,  as  if  I  have  to  decide  whether  the  pMxlon  has  been  forfeited  I.  can- 
not treat  the  aecused  as  a  person  who  never  has  baen  panlonetl.  I  have  first  to  see  whether 
tjie  pardon  has  baen  forfeited  under  section  339  (1)  of  the  Code,  and  if  I  find  this  in  the  affirma' 
tlve,  it  appears  clear  to  me  that  the  statement  made  by  the  approver  may  be  used  against  him 
under  section  339  (2).  In  P,  R.,  24  of  1902  (Cr.)  (1)  it  was  held  that  section  339  (2)  did  not 
apply,  because  ia  caries  where  the  approver  had  not  given  evidanse,  ha  could  not  possibly  be 
treated  as  a  man  who  had  given  &lse  evidence  in  the  case,  but  nothing  is  said  in  this  judgment 
B^sto  "wilfully  concealing  anything  e^jential."  In  this  ca%  too  the  accused  has  not  given 
false  evidence,  as  he  was  not  produced  as  a  witness  in  the  case,  so  that  a  finding  that  tbe  par« 
don  is  forfeited  can  only  be  based  on  a  finding  that  accused  has  wilfully  concealed  something 
essential,  and  if  I  come  to  that  finding,  it  i^pears  to  me  clear  that  section  339  (3)  must  apply. 
1  trust  that  the  above  may  not  appear  to  be  insubordinate,  but  where  I  am  confronted  with 
rulings  which  appear  to  me  to  be  irreconcilable,  it  appears  to  me  to  be  my  duty  to  decide 
.which  rulings  I  should  follow  and  to  state  my  reasons  for  doing  so ;  I  have  no  wish  onneoes* 
uarily  to  criticise  or  depart  from  the  ruHngs  of  a  Superior  Courts 

(1)  H.G.,  136  P.  L.  R.,  1902. 

*  Since  pronouncing  judgn^QoVl  lWT«  09tiQ^<tbat  itTercftf  Torsus  Cn^ic/i  is  miWstivcl    9m 
^.  It,  81  of  1904  {pt.l  ... 
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Order  of  BEfKOircB  to  Fi  ll  Bench. 

Clarkj  C.  J. — The  que&tien  arkmg:  for  decision  is,  whether  the  state- 
ment made  by  Suba  before- the  Magistrate  on  27th  September  1904,  may 
be  given  in  evidence  against  him.  on  hk^  trial  for  the  murder  of  Kanshi 
Ham? 

II  IS  true  that,  in  his  statement  before  the  Sessions  Judge  and  in  his 
grounds  of  appeal,  Suba  substantially  makes  the  same  statement  as  he 
made  on  27th  September  1904;  aud^aHegjes  that  statement  to  be  true.  The 
same  difficulty  does  not  arise  as*  regards  these  statements,  but  the  matter  is 
complicated  by  the  Sessions  Judge  having  conducted  tlte  examination  of 
Suba  by  examining  him  on  the  statement  recorded  by  the  Magistrate,  and 
further  by  the  fact  that  if  that-stateHtent^is  inadmissible  against  him,  it  is 
probably  his  safest  course  to  stick  to  that  statement. 

In  any  case  the  questio»  is  of  su^ient  importance  to  call  for  an 
authoritative  decision. 

I  will  proceed  first  to  consider  the  language  of  the  Criminal  Procedure 
Code,  sections  337  and  339.  T-he  pwmsions  in  the  Code  on  the  subject 
of  pardon  are  not  exhaustive,  there  i*  no  provision  for  the  person  by  whom 
a  pardon  can  be  withdrawn^  or  forfeited:,. or  whatever  it  may  be  called,  nor 
for  the  time  when  this  is  to-be- doAey  nor  whether  it  can  be  done  without 
patting  the  persons  named*  by  the-apparover  on  their  trial,  nor  whether  it 
can  be  only  done  at  such  trials  or  whether  it  can  be  done  after  the  trial, 
on  information  which  may  subse<}ueHt]y  be  obtained. 

There  is  in  fact  no  expapess-pfovision'that  a  pardoned  person  is  not  to 
be  tried,  this  is  left  to  be  inferred  either  as  a  natural  consequence  of  a 
pardon,  or  from  section  339,  whieh  provides  that  he  can  be  tried  if  he  does 
not  comply  with  the  conditions  of  the. pardon. 

The  provisions  of  the  Code  on  the  subject  of  pardon  are  far  from 
complete  and  this  may  be  regarded  in  interpreting  them. 

The  first  clause  of  section  337  provides  that  a  pardon  may  be  tendered 
to  a  person  on  condition  of .  his  making;  a  full  and  true  disclosure  of  the 
circumstances  and  persons  engaged  in  the  oflEence,  and  section  339  clause  (1) 
provides  for  his  being  tried  if  he  has- "  by  wilfully  concealing  anything 
essential  or  giving  false  evidence  not  complied  with  the  condition  on  which 
the  tender  was  made  ;"  and  clause  (2)  provides  for  his  statement  being 
given  in  evidence  against  him  w4ien  his  pardon  has  been  forfeited. 

So  far  the  matter  is  clear,  a  person  who  does  not  comply  with  the 
oondition  of  his^  pardon  can  be  tried  and  his  statement  is  admissible  against 
hiffl. 

The  difficulty  arises  f!»om  clause  (2)  of  section  337,  which  runs 
"Every  person  accepting  a  tender  under  this  seottoli  shall  be  examined  as 
A  mttiess  In  the  case/' 
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My  view  is  that  this  clause  is  not  to  be  incorporated  with  the 
clause  (1),  but  is  a  separate  provision  just  as  clause  (3)  is,  providing  for 
bail  being  taken  from  the  approver,  and  clause  (4)  providing  for  the  Ma- 
gistrate not  hiiUvSelf  trying  the  case. 

The  tender  and  acceptance  of  a  pardon  with  the  making  of  the  pro- 
mised statement,  is  a  transaction  complete  in  itself.  On  the  one  hand  the 
Magistrate  promises  the  pardon,  and  on  the  other  the  approver  promises  a 
full  and  true  disclosure,  if  there  is  not  a  full  and  true  disclosure,  there  is 
no  implied  j)romise  on  the  part  of  the  Magistrate  that  his  statement  will 
not  be  used  against  him. 

There  is  an  implied  promise  that  the  approver  will  give  evidence  at 
the  trial,  and  this  is  why  clause  (2)  is  inserted.  The  bargain  between  the 
Magistrate  and  approver  is  however  complete  independent  of  clause  (2), 
the  approver  is  bound  without  that  clause  to  make  a  full  and  true  disclo- 
sure at  the  trial,  clause  (2)  only  repeats  what  is  already  a  part  of  the 
bargain.  This  provision  assumes  that  the  approver's  statement  will  bo 
considered  useful,  and  that  there  will  be  a  trial,  but  when  the  approver's 
statement  is  found  to  be  useless  or  false,  it  cannot  be  intended  that  he 
should  necessarily  bo  examined  as  a  witness.  The  most  that  could  be 
intended  is,  that  he  should  be  presented  for  cross-examination  if  there  were 
a  trial,  and  when,  as  here,  there  is  no  case  at  all,  it  is  impossible  for  him 
to  be  examined. 

I  find  it  difficult  to  think  that  the  Legislature  could  have  intended 
that  the  arrangement  between  the  Magistrate  and  the  approver  should  be 
so  one-sided  that  the  approver  should  lose  nothing  if  his  statement  was  «) 
false,  that  it  was  useless  to  consider  it  against  the  person  he  named,  and  it 
should  allow  the  approver  to  perhaps  divert  the  whole  course  of  the  in- 
vestigation and  save  the  real  criminals  and  yet  suffer  no  penalty  for  breach 
of  faith. 

The  present  is  a  good  illustration  of  the  point.  There  is  little  doubt 
that  Suba  is  one  of  the  murderers.  He  has  given  probably  the  true  details 
of  the  murder,  but  has  simply  substituted  the  names  of  his  innocent 
enemies,  for  the  names  of  his  real  accomplices  :  is  it  likely  that  the  legis- 
lature should  have  intended  to  exclude  his  statement  altogether  on  his 
trial  ? 

It  would  have  a  most  prejudicial  effect  on  the  investigation  of  crime, 
if  it  were  permissible  for  an  approver,  without  risk  of  his  statement  being 
used  against  himself,  to  tell  any  false  story  that  would  tend  to  spoil  the 
case.  It  is  true  that  he  may  be  prosecuted  for  perjury,  section  339  (3), 
but  that  is  hardly  sufficient.  It  has  been  frequently  held  by  this  Court 
that  a  Magistrate  can  withdraw^  a  pardon,  [P.  R,,  31  of  1904  (Cr.Jj  holds 
differently.     I  will  discuss  that  later]  that  necessarily  implies  that  the 
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approver  will  not  be  exadfiined'fis  ir  witness,  and  generally  that  there  will 
bo  no  case  except  the  one.in  wbiob^e^accused  is  himself  being  tried,  and 
in  these  cases  clause  (2)  of-rieotiohS&T^  becomes  necessarily  inapplicable. 

My  view  of  the  lan^^^g^;^  ^^-^^ode  is  that  clause  (2)  is  no  essential 
part  of  section  337,  that.ii  i&  i«t«nde«l  to  provide  for  cases  where  the  ap- 
prover's story  is  believed  and  other^^rsons  are  put  on  trial,  but  that  there 
are  other  cases  where  tho:»ppiww  is^iiot  believed  and  the  }>ardon  may  be 
withdrawn  and  the  approver,  never  Ix?  examined,  and  in  those  cases  clause 
(2)  may  be  neglected  and:.clausc*  I  of  section  337  with  section  339  (2) 
renders  the  statement  adnw9»ible.''= 

I  would  now  like  to  discuss  the  authorities  quoted.  P,  i?.,  Xo.  31  of 
1904  (Cr.),  Robertson  awd^haitetyirJJ^ 

The  point  referred  there  .was^  whether  the  Sessions  Judge,  who  heard 
the  approver  as  a  witness,,  couldrorderlrim  to  be  committed  to  the  Sessions 
for  trial  on  the  original  charge^.or  whether  this  could  only  be  done  by  the 
authority  which  had  tendorei^the  pardsHf  ? 

The  ruling  was  that  the  •S;essiomt*Jiidge,  could  order  the  committal, 
and  that  the  final  authority  for  determining  whether  the  pardon  had  been 
forfeited  was  the  Court  tryii^*  the  itpprover.  In  these  conclusions  I 
entirelv  agree,  but  the  judgmep^ialso  lays  down  on  the  change  of  the 
wording  in  the  Criminal  Pfooeckin»^\)de  of  1898,  that  a  pardon  cannot  be 
withdrawn,  it  can  only  be  forfeited."  "This  is  obiter  dictum^  as  the  point  did 
not  arise,  and  I  am  not,  as:  will  »p^^e«pfr^m  my  reading  of  the  Code,  as 
above  stated,  prepared  to  agre<yB-ihis  ^w. 

The  substitution  of  ther^word  " -forfeited  "  for  the  word  "  withdrawn  " 
in  clause  2,  section  339,  does  not  neJoessftTily  imply  that  there  could  be  no 
such  thing  as  a  withdrawal-ot pardon^.'  -The  word  "forfeited  "  is  the  more 
appropriate  word  even  if  withdrawal -w^re  still  admissible. 

If  the  pardon  had  been  imffoi*efJy?»withdrawn,  it  would  be  wrong  to 
admit  it  in  evidence,  this  contingeway:4ifts  been  avoided  by  the  substitution 
of  the  word  "  forfeited  "  for  "  withdrA>)i^n  ;"  the  Court  trying  the  approver 
is  the  ultimate  authority  01^  this  pbint,  but  the  change  in  the  wording 
throws  no  light  upon  the  quejtticwr^who;  in  the  first  instance,  is  to  determine 
that  the  approver  shall  be  tried  for  ^he-^ofl&pnce. 

The  change  in  the  wordinj!;-ha^!i;rf»ted  a  fresh  difficulty.  When  the 
question  is,  whethei*  the  pardon  has  been* forfeited^  is  the  statement  admissi* 
ble  ?  When  the  pardon  has  been  forfeited,  it  no  doubt  is  admissible,  but  is 
it  admissible  to  decide  whetlier -the -pardon  has  been  forfeited  ? 

It  is  only  with  some  diflfeul^>"Hby  the  exclusion  of  any  other  possible 
meaning,  that  I  am  able  to:  bold  the  statement  admissible  to  determine 
whether  the  pardon  has  beeir forfeit edV'Aat  Court  being  the  only  autho-* 
rity  that  can  decide  the  point*         - 
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P.  /?.,  Xo.  5  of  1899  (Cr.),  (Jieid,  J.,  and  Clark,  C.  J.)  present  some 
difficulty  to  my  present  view  of  the  case. 

The  question  there  was  whether  the  approver  whose  pardon  had  been 
withdrawn  by  the  District  Magistrate,  and  who  had  never  been  examined 
as  a  witness,  could  be  legally  committed  along  with  other  accused. 

There  the  provisions  of  clause  (2),  section  337,  laying  down  that  the 
approver  shall  be  examined  as  a  witness,  apparently  barred  the  way  to  his' 
being  treated  as  an  accused. 

The  judgment  proceeds  ''the  language  of  section  337  (2)  is  concise 
and  the  question  remains  whether,  reading  section  339  with  it,  the  ^y- 
prover  was  at  the  date  of  his  commitment  a  person  accepting  a  tender  of 
pardon,"  and  it  was  held  that  the  pardon  having  been  withdrawn,  and  he 
being  treated  as  an  accused  person  and  not  as  a  witness,  that  he  was  not  at 
the  date  of  his  commitment  a  person  accepting  a  tender  of  pardon,  and 
that  he  did  not  come  under  section  337  (2)  and  that  the  commitment 
was  legal. 

It  was  remarked  there  that  to  hold  otherwise  would  entail  conse- 
quences not  contemplated  by  the  C/ode.  "  It  would  necessitate  a  person 
whose  statement  was  from  a  date  prior  to  the  commencement  of  proceed- 
ings in  any  Court,  believed  by  those  responsible  for  the  prosecution  to  be^ 
false,  being  examined  as  a  witness  for  the  prosecution,  and  would  necessi- 
tate a  second  trial  without  any  compensating  advantages." 

The  evil  consequences  of  making  clause  (2)  an  integral  part  of  clause. 
1,  section  337,  were  there  fully  recognized. 

I  should  prefer  now  to  base  my  decision  in  that  case  on  the  grounds 
that  clause  (2),  section  337,  did  not  apply  to  approvers  whose  })ardon  had. 
been  withdrawn,  but  only  to  those  whose  pardon  had  not  been  withdrawn,: 
and  that  it  was  not  a  necessity  that  an  approver  should  be  examined  as  a 
witness  in  all  cases. 

P.  P.,  :Vo.  24  of  1902  (Cr.)  (1),  (Kensington  and  Reid,  J  J.)  is  the 
judgment  directly  opposed  to  the  view  I  am  propounding. 

In  that  case  an  approver  was  pardoned,  and  his  pardon  was  with- 
drawn by  the  District  Magistrate,  and  he  was  never  examined  as  a  wit- 
ness, and  it  was  held  that  his  statement  as  an  approver  was  not  admissible 
against  him. 

The  Judges  accepted  and  agreed '^ith  the  ruling  P.  P.,  Xo.  5  of  1899 
(Cr.),  and  said  that  it  followed  as  a  necessary  corollary  that  the  statement 
was  not  admissible.  '^  The  essence  of  that  ruling  is  that  the  approver 
must  be  treated  as  a  man  who  nt»ver  was  pardoned,  the  whole  of  the  pro- 
ceedings in  connection  with  his  pardon  being  regarded  for  purposes  of  his 
subsequent  trial  as  a  nullity," 


Digitized  by 


Google 


Vol.  Ill]  The  Criminal  Law  Journal  Reports.  61 

SUBA   V.    EMPEROR. 

I  have  already  said  that .  I  would  maintain  the  conclusion  arrived  at 
in  P.  /Z.,  iVb.  5  of  1899  (Cr.),  on  other  grounds  than  those  contained  in 
that  judgment,  and  that  being  so,  it  follows  that  I  do  not  fully  agree  in 
the  ruling  in  P.  /?.,  iVo.  24  of  1902  (Cr.)  (1)  which  is  based  on  that 
ruling. 

But  beyond  this,  it  seems  to  me  that  P.  /?.,  24  of  1902,  (Cr.)  (1) 
pushes  the  consequences  of  P.  i?.,  5  of  1899  (Cr.),  beyond  their  legitimate 
conclusion. 

P.  R.,  No.  5  of  1899  (Cr.),  decides  that  after  pardon  has  been  with- 
drawn, the  appover  is  no  longer  accepting  a  tender  of  pardon,  bat  I  do 
not  think  it  follows  that  he  must  be  treated  as  a  man  who  never  was  par- 
doned, and  that  the  whole  proceedings  connected  with  his  pardon  must  be 
considered  as  a  nullity. 

The  correct  view  seems  to  me  to  be  that  he  received  a  conditional 
pardon,  but  broke  the  conditions,  the  consequence  being  that  his  statement 
can  be  used  against  him  under  section  339  (2). 

My  conclusion  is  that  Suba's  statement  of  27th  September  1904,  is 
admissible  against  him  under  section  339  (2). 

If  my  learned  brother  agrees,  I  would  refer  the  question  stated  above 
for  decision  to  a  Full  Bench  of  all  the  Judges. 

Retd,  J. — I  concur  in  the  opinion  that  the  case  should  be  referred  to 
a  Full  Bench. 

Judgments  of  Full  Bench. 

Reid,  J. — The  circumstances  out  of  which  this  reference  arose  are  as 

-found  by  the  Sessions  Judge,  the  following: — A   murder  was  committed 

and   no  clue  to  the   identity  of  the  murderers   was   obtained   until  one 

Suba  approached  the  police  and  offered  to  disclose  the  facts  if  he  were 

pardoned. 

A  pardon  was  tendered  and  Suba  made  a  statement  under  cover  of 
the  pardon. 

The  result  of  the  investigation  by  the  police  was  the  conclusion  that 
no  one  of  the  persons  named  by  Suba  as  his  accomplices  had  anything  to 
do  with  the  murder,  but  that  certain  other  persons  were  his  accomplices. 
These  persons  were  sent  to  a  Magistrate  for  inquiry  and  were  discharged 
.  by  him.  Suba  was  sent  up  separately  for  inquiry,  his  evidence  was  not 
recorded  by  the  Magistrate  at  the  inquiry  in  respect  of  the  persons  even- 
tually discharged,  he  was  committed  for  trial  and  was  convicted  of  murder 
by  the  Sessions  Judge,  who  admitted  in  evidence  the  statement  made  by 
him  to  the  Magistrate  who  tendered  pardon,  and  examined  him  on  that 
statement.  Suba  adopted  the  statement  and  adhered  to  it,  probably  under 
the  impression  that  it  could  be  used  against  him,  and  that  the  safest  course 
for  him  to  adopt  was  to  insist  on  the  truth  of  that  statement. 
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The  quostion  referred  is  whether  ;iiie  atotenient  made  by  Suba  to  the 
Magistrate  who  tendered  pardon  w&6  :ttdmi«s^e  Rgainst  him  at  his  trial 
for  murder  ? 

The  Sessions  Judge  was  under  4ihe  impveseuni  that  31  P.  R.,  1904 
(Cr.)  was  opposed  to  6  P.  J?.,  1899  fCr.>ttd«4  P.  i?.,  1902  (Cr.),  but 
my  brother  Chatterji,  who  was  a  party  to  the  1904  judgment  has  explained, 
and  it  is  obvious  that  this  is  not  the  ca«e,  except  m  no  far  as  a  distinction  is 
drawn  in  that  judgment  between  "  withdrawal  ^  and  "  forfeiture."  The 
sense  in  which  the  word  "  withdrawal "  Waa  u^  m  the  1899  judgment 
was  not  that  the  District  Magistrate  eoeld  cancri  the  pardon  to  the  extent 
that  the  approver  could  not  eventually  at  bis  trinl  plead  that  he  had  com- 
plied with  the  conditions  on  which  it  was  t^iideperf,  but  in  the  sense  that 
the  District  Magistrate  being  satisfied  th«t  the  approver's  statement  was 
not  true,  could  proceed  against  the  httter  with  a  view  to  his  trial  for  the 
ofPence  in  respect  of  which  the  pardon  wa»  tmuiered. 

The  1899  ruling  was  not  opposed  to  the  etmclusioh  arrived  at  in  1 
P.  J?.,  1898  (Cr.)y  that  when  an  approver  is  placed  on  his  trial  he  can 
plead  his  pardon  and  that,  on  proof  that  it  was  tendered  and  accepted,  the 
prosecution  will  have  to  prove  that  it  ha»  been  forfeited. 

The  decision  in  1899  was  that  the  appro^ver,  having  been  treated 
throughout  the  proceedings  before  the  Committing  Magistrate  as  an  ac- 
cused person  and  not  as  a  witness,  was  not  at  the  date  of  the  committal  a 
person  accepting  a  tender  of  pardon  within  the  terms  of  section  337  (2)  of 
the  Code  of  Criminal  Procedure. 

I  have  used  the  term  "  approver  "  to  denote  a  person  to  whom  a  ten- 
der of  pardon  has  been  made  under  section  337  (1)  of  the  Code. 

It  was  suggested  at  the  hearing  that  "  accepting "  does  not  mean 
"  who  has  accepted,"  that  section  337  (2)  contemplates  different  relations 
between  the  responsible  authorities  and  the  approver  at  different  times,  and 
that  the  approver  may  be  treated  for  some  purposes  as  a  person  accepting 
and  for  other  purposes  as  a  person  "  not  accepting  "  a  tender,  e.^.,  that  for 
the  purposes  of  section  337  (2)  the  approver  was  not  a  person  "accepting" 
and  for  the  purposes  of  section  349  (2)  he  was  a  person  "  accepting." 

This  interpretation  cannot  in  my  opinion  be  accepted,  and  I  have  00 
recollection  that  it  was  in  my  mind  when  the  1899  judgment  was  delivered. 
The  action  taken  by  the  Magistrate,  who  treated  the  approver  throughout 
the  enquiry  as  an  accused  person,  had,  in  my  opinion,  the  effect  of  cancell- 
ing all  proceedings  connected  with  the  tender  of  pardon. 

There  is  a  conflict  of  authority  on  the  question  whether  section  337 
(2)  necessitates  the  examination,  as  a  witness  in  the  ease,  of  every  person 
who  has  accepted  a  tender,  whatever  may  have  been  the  subsequent  action 
of  the  responsible  authorities. 
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This  Court  has  held  in  the  1899  ease  followed  in  24  P.  i?.,  1902  (Cr.) 
and  4  P.  i?.,  1903  (Cr.),  (2)  that  the  examination  is  not  necessary  ;  in 
Queen-Empress  v.  Ramasami  (3)  it  was  held  that  examination  in  the  Court 
of  the  Committing  Magistrate  was  sufficient ;  in  King-Emperor  v.  Bala 
(4),  this  was  doubted.  Neither  the  Bombay  nor  the  Madras  ('ourt  ap- 
parently contemplated  an  approver  being  disbelieved  and  proceeded  against 
before  inquiry  into  the  case  of  other  accused  persons  in  the  Court  of  the 
Committing  Magistrate. 

The  direction  in  section  337  (2)  is  imperative  ;  ''  Every  person  accept- 
ing  shall  be  examined  as  a  witness " 

It  is,  in  my  opinion,  immaterial  whether  this  is  a  sub-section  or  a 
separate  section.  It  applies  to  all  persons  accepting,  or,  as  I  read  the 
word  used,  who  have  accepted  a  tender,  and  in  my  opinion,  the  only 
possible  reason  for  not  examining  such  persons  as  witnesses  is  that  they 
have  ceased,  in  consequence  of  the  action  of  the  responsible  authorities,  to 
be  persons  who  have  accepted  and  must  be  treated  as  persons  who  have 
not  accepted,  such  tender. 

The  action  of  the  responsible  authorities  dealt  with  in  the  1899  case  is, 
in  my  opinion,  quite  independent  of  any  final  decision  of  the  question 
whether  the  pardon  has  been  forfeited.  That  decision  rests  with  the  Court 
which  tries  the  approver.  Where  the  responsible  authorities  form  the 
opinion  that  the  statement  made  by  the  approver  is  false,  it  would  be  di- 
sastrous to  insist  on  their  proceeding  against  persons  believed  to  be  inno- 
cent, and  they  are  justified  in  proceeding  at  once  against  the  aj)prover, 
treating  him  as  if  no  pardon  had  been  tendered,  or  accepted.  If  the 
approver,  on  his  trial,  plead.-*  the  pardon  and  repeats  the  statement  origin- 
ally made  by  him,  the  statement  made  at  the  trial  can  be  u-^ed  against 
him  as  a  confession,  if  it  be  found  that  he  has  wilfully  concealed  anything 
essential  or  has  given  false  evidence,  but  if  he  does  not  plead  the  pardon 
and  does  repeat  his  original  statement,  the  latt^^r  cannot  be  given  in  evidence 
against  him  under  section  339  (2). 

There  is,  in  my  opinion,  no  middle  course.  The  approver  must  either 
be  treated  as  a  person  who  has  accepted  a  tender  of  pardon,  and  be 
examined  as  a  witness,  or  be  treated  as  a  person  who  has  not  accepted 
such  tender.  In  the  former  case  only  is  section  339  (2),  in  my  opinion, 
applicable.  Having  regard  to  the  narrow  line  which  separates  approvers 
from  confessing  prisoners,  much  stress  cannot,  in  my  opinion,  be  laid  on 
arguments  deduced  from  the  suggested  result  of  answering  this  reference 
in  the  negative,  t*/^.,  the  encouragement  to  persons  to  divert  the  course  of 
investigations. 

(2)  8.C.,  62  P.  L.  R.,  1903.  (3)  L  L.  R.,  XXIY  Mad.,  321. 

(4)  I.  L.  R..  XXV  Bom.,  675. 
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The  immunity  promised  to  an  approver  .places  him  in  *a  far  ^better 
position  than  that  occupied  by  a  confessing  prisoner,  and  the  temptation 
to  put  forward  false  approvers  is  great. 

There  are  many  cases  in  which  a  pefson  could  not  give  .the  evidence 
required  unless  he  posed  as  an  accomplice,  and  the  allegation! of  the- ap- 
prover in  the  case  now  before  us,  that  he  looked  after  the  clothes  of  the 
murderers,  is  very  common  in  such  cases. 

The  remarkable  frequency  of  cases,  in  which  the  only  evidenoe  against 
perions  charged  with  burglary  and  theft  is  that  of  production  by  them- 
selves, frequently  from  places  entirely  outside  their  control,  of  stolen  ,  pro- 
perty, is  an  indication- in  the  same  direction. 

For  the  reasons  above  stated  my  answer  -to  the  reference  is  in  «the 
negative. 

iuf/i5mj/o/i,«/,^-The  question  involved  in  this  reference  is  both  diffi- 
cult and  important.  The  diffisulty  is,  as  pointed  out  in  the.  order  of  refer- 
ence, due  to  want  of  lucidity  and  completeness  in  the  provisions  ^of  the 
Criminal  Procedure  Code,  on  the  subject  of  pardons.  The  result  is-some 
want  of  harmony  in- the  rulings  of  the  High  Courts  -on  material  ^points. 
The  rule  of  practica  at  present  laid  down  by  this  Cjurt  is  that  enunciated 
in  P.  i?.,  Xo.  5  of  1899  (Cr.%  .Vo.  2i  of  1992  (Cr.)  and  No.  4  of  1903 
(Cr.)  (2),  while  No.  3i  of  1902  (Cr.)  (5)  may  also  be  usefully  referred  to 
on  the  subject  of  pardons  gc^nerally,  though  the  point  there  concerned  was 
not  the  sam?.  The ^3  rulings  are  bslieved  to  contain  references  to  dll  the 
relevant  decisions  of  this  Court  and  the  High  Courts. 

Having  reconsidered  the  matter  I  adhere  to  the  conclusion  that  the 
corollary  stated  in  P.  J?.,  Xo.  24  o/ 7902  (CV.)  (1)  necessarily  follows 
from  the  argument  adopted  in  P.  R.^  No.  5  of  1899  (Cr).  It  is  suggested 
in  the  order  of  reference  that  the  decision  in  the,  latter  case  might  have 
been  supported  on  other  grounds,  but  this  appears  to  me^immateriil.  Un- 
less we  are  prepared  to  dissent  from  the  argument. in  P.. P.,  No.  5  of  1899 
(Cr.),  I  would  submit  that  we  cannot  avoid  the  conclusion  in  P.  *i?^,  No.  24 
of  1902,  (Cr.)  (1). 

The  learned  Government  Advocate  has  pointed  out  that  the -words 
*'  inthe  case  "  should  have  been  omitted  in  tbe*  last  line  but  oneoi>page^ 
of  the  1902  ruling  as  not  occurring  in  the  first  clause  ^f  section ^^$39, 
Criminal  Proo^u re  Code,  but  in  my  opinion  this  correction  has  «no  '  force. 
I  reatl  the  words  "  by  giving  false  evidence  "  in  section  339  to  be  ^  com- 
pendious reference  back  to  section  337  (2). 

I  am  also  unable  to  agree  that  section  337  (2)  is  not  an  integcal  pjrtt 
x)f  the  provisions  about  'pardons.  It  appearsto  me  that  wciftre  booad^to 
treat  clause  (2)  of  section  337  as   a   necessary   portion   of  the   presetih^ 

(5)  8.C.,  126  P.  L.  R.,  1902. 
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proSceduro,  and  oqually  clauses  (3)  and  (4)  which  deal  with  other  matters. 
All  of  these  clauses  alike  are  imperative,  and  no  one  of  them  can  be  isolat- 
ed from  the  remaining  procedure  laid  down. 

There  are  then,  so  far  as  I  understand  it,  only  two  alternatives.  We 
might  hold  (1),  as  the  High  Court  of  Bombay  is  inclined  to  do,  that  the 
approver  must  be  examined  as  a  witness  at  the  Sessions  trial  at  least  as 
that  of  Madras  prefers,  as  a  witness  before  the  Committing  Magistrate^ 
before  his  pardon  can  be  forfeited,  or  (2)  as  this  Court  has  hitherto  held 
(in  my  opinion  correctly)  that  the  pardon  can  be  forfeited  at  any  earlier 
stage  before  the  trial  begins.  But  if  we  adhere  to  (2),  the  conclusion  ap- 
pears to  me  inevitable  that  forfeiture  before  the  approver's  evidence  has 
been  taken  as  a  witness  in  the  case  implies  that  we  adopt  a  convenient 
cottrse  required  by  the  deficiencies  of  the  Code,  and  therefore  entailing 
that  the  special  provisions  of  section  339  cannot  be  enforced.  In  other 
words  we  retut-n  to  the  position  as  it  stood  before  pardon  was  granted,  and 
have  to  ignore  anything  the  aj)prover  may  have  at  that  time  said,  the 
general  provision  of  section  24,  Evidence  Act,  coming  into  force  in  place 
of  the  special  provision  of  section  339,  Criminal  Procedure  Code,  in  con- 
sequence of  failure  to  act  up  to  the  procedure  about  pardons  as  a  whole. 

It  follows,  though  the  question  perhaps  hardly  arises  on  the  present 
reference,  that  I  now  think  it  possibly  open  to  question  whether  the  ruling 
in  P.  i2.,  So.  4  of  1903  (Cr.)  (1)  may  not  be  somewhat  too  broadly  stated. 
If  giving  evidence  before  a  Committing  Magistrate  is  a  suflScient  compli- 
ance with  section  337  (2),  a  subsequent  forfeiture  of  pardon  might  entail 
all  the  consequences  of  section  339.  But  in  that  case  it  would  be  essential 
that  the  approver's  trial  should  bo  held  separately.  The  statement  first 
made  by  him  as  an  approver  has  necessarily  to  be  considered  in  order  to 
determine  the  preliminary  issue  whether  his  pardon  has  been  forfeited. 
If  it  is  so  considered  in  a  case  where  other  persons  are  being  jointly  tried, 
it  is  difficult  for  the  Judge — and  hardly  possible  for  the  assessors — to  keep 
their  minds  free  from  prejudice  so  far  as  those  persons  are  concerned. 
The  particular  case  discussed  in  P.  R.^  Xo.  4  of  1903  (Cr.)  (i)^  w^  sl 
good  instance  of  this.  The  only  safe  rule  in  such  cases  appears  to  me 
-that  for  which  a  number  of  authorities  are  given  in  P.  P.,  Xo.  5  of  1899 
(Cr.)  (second  paragraph  on  page  14),  namely,  that  the  approver's  trial 
shall  be  separately  conducted  after  all  other  accused  have  been  dealt  with. 
I  however  refrain  from  discussing  this  point  further  as  not  being  precisely 
covered  by  the  order  of  reference. 

In  the  present  case,  in  P.  P.,  Xo.  24  of  1902  (Cr.)  (2),  we  are  con- 
cerned with  the  wider  case  of  an  approver  whose  pardon  has  been  forfeited 
before  he  has  been  examined  as  a  witness  in  any  Court.  I  concur  with 
ray   learned  brother   Reid  that  the   answer  to  the  order  of  reference  as 
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framed  should  bo  in  the  negative.  We  have  to  take  the  law  as  we  under- 
stand it  to  be,  and  we  are  not  concerned  with  the  consequences  of  our 
interpretation  if  that  interpretation  is  correct.  I  may  however  note  that 
I  do  not  share  the  anticipation  of  the  learned  Chief  Judge  as  to  a  possibly 
prejudicial  efEect  of  the  interpretation  on  the  investigation  of  crime.  The 
risk  appears  to  me  to  be  the  other  way,  namely,  that  unless  hedged  round 
with  strict  precautions  pardons  may  be  too  lightly  given  as  a  short  cut  to 
"the  detection  of  offenders  in  a  minor  degree,  at  the  expense  of  a  failure  of 
justice  involved  in  enabling  the  main  criminal  to  go  free. 

And  even  if  the  approver's  statement  cannot  be  used  against  him  when 
he  is  never  examined  as  a  witness  the  prosecution  is  no  worse  oflE  than  it 
was  originally.  The  most  that  can  be  said  is  that  it  is  unable  to  avoid 
itself  of  an  incriminating  statement  obtained  from  the  approver  under  con- 
ditions  which  have  not  been  carried  out. 

Chatterji,  J, — In  this  judgment  in  order  to  avoid  circumlocution  I 
shall  use  the  word  ''  approver  "  to  denote  a  person  who  has  received  and 
accepted  a  tender  of  pardon. 

The  facts  given  in  the  judgment  of  my  learned  brother  R^id  show 
that  Suba,  accused  appellant,  was  tendered  a  pardon  and  was  examined  by 
a  Magistrate,  but  further  inquiries  by  the  Police  convinced  them  that  his 
statement  in  so  far  as  it  incriminates  other  persons  was  false.  He  wa«, 
therefore,  never  examined  as  a  witness  in  the  inquiry  under  Chapter  XVIII 
of  the  Code  of  Criminal  Procedure,  nor  at  any  Sessions  trial,  no  fmch  trial 
lia\4ng  in  fact  taken  place.  He  is  now  being  prosecuted  for  the^ence  for 
wlm^h  the  pardon  was  tendered,  on  the  ground  that  he  has  wilfully  con- 
cealed essential  things  and  has  given  false  evidence,  and  has,  therefore, 
forfeited  the  pardon.  The  question  for  the  Full  Bench  to  decide  is  whether 
his  statement  before  the  Magistrate  on  his  accepting  the  tender  of  pardon 
can  be  given  in  evidence  against  him  under  section  339  (2)  of  the  CVIe. 

From  the  foregoing  resume  of  the  facts,  it  is  clear  that  Suba  is  a  per- 
son who  has  accepted  a  tender  of  pardon,  and  that  he  has  made  a  state- 
ment such  as  is  mentioned  in  clause  (4)  of  section  337,  It  is  not  asserted 
that  Suba  has  withdrawn  his  acceptance  of  the  pardon,  though  this  would 
not  make  any  real  difference.  He  continues  to  be  still  what  he  was  when 
he  made  his  statement  after  accepting  the  tender  of  pardon  and  the  mere 
.circumstance  that  his  statement  was  disbelieved,  and  that  in  consequence 
he  has  been  put  on  his  trial  for  the  offence  for  which  the  pardon  was  given, 
does  not,  I  think,  take  him  out  of  the  ctitegory  of  persons  who  have  accept- 
ed a  tender  of  ])ardon. 

My  learned  brothers  Reid  and  Kensington  would  hold  that  he  is  re- 
moved frojn  this  category  and  is  no  longer  such  a  person,  because  he  has 
.  Wt  Wen  examined  as  a  witness  in  the  case,  as  provided  in  clause  (2)  of 
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section  337,  Criminal  Procedure  Code.  Their  view  is  supported  by  Cri- 
minal judgments  Xos.  24  P.  J?.,  1902  (Cr.)  (1)  and  4  P.  R.,  1903 
(Cr.)  (2). 

The  words  of  section  339  (2)  are  clear,  and  if  they  apply  to  the  ap- 
prover accused,  it  appears  to  me  that  it  is  not  open  to  us  to  set  aside  their 
plain  meaning  on  extraneous  considerations  however  just  and  equitable. 
Their  application  to  the  accused  does  not  lead  to  any  manifest  absurdity  or 
palpable  inconsistency  or  repugnance.  Hardcastle  on  Statute  law,  3rd 
Edition,  pages  96 — 101. 

As  I  understand  my  learned  brothers'  reasoning  when  an  approver  has 
not  been  examined  as  a  witness  in  the  case  under  section  337  (2\  the  mere 
acceptance  of  a  tender  of  pardon  by  him  does  not  constitute  him  a  persou 
who  has  accepted  a  pardon  within  the  meaning  of  section  339  (2),  and  no 
statement  made  by  him  before  the  Magistrate  making  the  tender  is  admis- 
sible in  e\'idence  against  him.  They  would  treat  the  proceedings  relating 
to  the  pardon  in  such  a  case  as  a  nullity,  and  proceed  to  the  trial  of  the 
approver  accused  as  if  no  pardon  had  been  tendered  to,  or  accepted  by,  him. 
In  short,  they  would  introduce  into  the  connotations  of  "  a  person  who  has 
accepted  a  tender  of  pardon  "  in  section  339  (2),  the  further  qualification 
that  he  has  been  examined  as  a  witness  in  the  case  under  section  337  (2). 

In  my  judgment  there  is  no  sufficient  authority  for  such  a  proposition, 
and  for  oven-iding  the  obvious  meaning  of  the  language  used  in  section  339 
(2),  which  does  not  require  that  the  approver  being  tried  should  also  have 
been  examined  as  a  witness  in  the  case.  In  the  first  place  I  cannot  see 
that  section  337  (2)  lays  down  an  absolute  condition  in  regard  to  approvers 
which  must  be  fulfilled  irrespective  of  other  circumstances.  I  regard  the 
clause  as  imposing  a  duty  on  Criminal  C-ourts  to  examine  the  approver  as 
a  witness  in  the  case.  But  it  necessarily  postulates  that  there  is  a  case 
either  in  the  inquiring  Magistrate's  Court  or  in  that  and  the  Sessions  Court. 
When  there  is  such  a  case,  he  must  be  examined,  but  when  there  is  none, 
it  is  impossible  to  examine  him.  The  person  against  whom  the  approver 
gives  information  may  die  before  the  inquiry  or  plead  guilty,  or  the  state- 
ment may  be  so  palpably  false  that  the  prosecution  dare  not  proceed 
against  such.  There  are  many  authorities  which  take  this  view,  ]\^o.  5 
P.  i?.,  1899  (Cr.),  Empress  v.  Ramasami  (3). 

In  the  next  place  even  if  the  direction  is  imperative  as  is  contended, 
the  provision  is  not  repeated  nor  referred  to  in  clause  (2)  of  section  339, 
and  we  cannot  import  it  into  that  clause  and  say  that  an  approver  is  no 
approver  unless  the  direction  has  been  carried  out.  The  breach  of  duty 
cannot  affect  the  plain  language  of  the  clause.  Thirdly,  there  is  no  provi- 
sion in  sections  337  to  339,  under  which  for  breach  of  any  such  duty,  the 
proceedings  can  be  pronounced  null  and  void  and  treated  as  if  they  never 
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occurred  at  all.  There  are  no  words  from  which  such  a  consequence  fol- 
lows directly  or  by  necessary  implication.  The  tendering  of  a  pardon 
and  its  acceptance  are  facts  brought  into  existence  by  the  action  of  the 
Magistrate  and  the  approver  ;  how  can  these  facts  l)e  wiped  out  of  exist- 
once  or  ignored  in  the  absence  of  a  provision  to  that  effect  in  the  law  ? 

I  regard  the  2nd  clause  of  section  337,  as  complete  in  itself,  and  as 
kying  down  a  distinct  provision  in  respect  of  ai)prover.s  but  as  not  affect- 
ing the  completeness  or  otherwise  of  the  other  clauses  of  the  section  or  of 
section  3:V.K  I  may  here  mention  in  passing  that  there  is  no  real  difference 
Vtween  ** accepting"  and  **  has  accepted,"  exce])t  possibly  in  the  idea 
of  time  with  n^ference  to  which  the  acceptance  is  spoken  of.  **  Accept- 
ing' 1?^  used  in  an  adjunctive  sense  and  ''  who  has  accepted"  could  easily 
have  been  used  in  its  place. 

The  judgments  of  JMwrx.  J^eid  and  Kensinf/fon,  JJ.^  treat  the  state- 
ment of  SuImi  before  the  Magistrate  who  tendered  the  pardon  as  not  the 
statement  of  a  witness.  I  agree  in  this  view.  The  statement  was  e.r-parte 
when  no  accused  persons  were  present  or  could  cross-examine  him.  It 
xyould  not  have  l)een  admissible  against  the  persons  named  in  it  had  they 
been  tried  for  the  offence  it  charged  against  them.  The  word  "witness" 
is  not  defined  in  the  Code  nor  in  the  Evidence  Act,  and  under  the  circum- 
stances the  English  notion  of  it  may  be  accej)ted.  Sweet  in  his  Law  Dic- 
tionary says  'vln  procedure,  a  witness  is  a  person  who  makes  a  r/ra  voce 
statement  to  a  judicial  tribunal  on  a  (piestion  of  fact.''  The  definitions  of 
the  Brown  and  AVharton  are  practically  the  same.  Thus  the  statement 
iocs  not  avail  to  get  over  the  objection  based  on  section  337  (2). 

I  admit  the  force  of  the  considerations  on  which  my  learned  brothers 
jV)ject  to  Cuba's  statement  being  given  in  evidence  against  him  at  his  trial, 
but  on  the  other  hand,  if  their  views  are  accejited,  the  approver  accused 
looses  the  benefit  of  the  pardon  altogether  and  cannot  plead  it  in  bar  of  the 
trial.  According  to  numerous  authorities,  the  question  of  his  having  for- 
feited tho  pardon  forms  the  subject  of  a  preliminary  issue,  which  must  be 
decided  against  him  before  he  can  be  tried  for  the  offence  for  which  the 
pardon  was  tendered  and  his  statement  admitted  in  evidence  against  him- 
Xos.G  /^  /A,  m9,  (F.B.)  (/>.)  ;  IS  P.  Jt,  1895  (Cr.)  ;  1  P.  B,.  1898 
((>.)  ;  31  P.  Jt,  1904  (Cr.)  ;  Kimj-Emperor  v.  BaJa.  (4).  It  is  possible 
that  in  Suba's  case  the  exclusion  of  the  statement  is  more  beneficial  to  him 
than  the  ]>lea  of  i)ardon,  but  the  relative  advantages  must  vary  in  differ- 
ent cases. 

To  sum  up,  section  330  (2)  contains  merely  the  words  "who  has  ac- 
cep'tod  the  tender  of  pardon.^'  The  argument  for  the  exclusion  of  tho 
approver's  statement  proposes  to  read  them  as  if  "  and  who  has  been  cx- 
iimined  as  a  witness  in  the  case  [under  section  337  (2)]  "  were  understooa 
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after  them.  This  to  my  mind  is  a  manifest  addition  to  tlie  plain  and  iin- 
e(|uivocal  language  of  the  clause  first  mentioned,  and  is  not  justified  hy 
sound  })rincii)les  of  construction. 

I  would  therefore  reply  to  the  question  referred  to  the  Full  Beiich  in 
the  affirmative. 

Johnstone^  J, — I  have  now  had  the  advantage  of  reading  and  studvin;/ 
the  recorded  opinions  of  all  my  learned  colleagues  of  this  (^ourt.  Alon^ 
with  my  brethern  the  Chief  Judge  and  Mr.  Justice  Chatterji  I  would  an- 
swer the  reference  in  the  affirmative,  that  is,  I  would  hold  that  the  state- 
ment made  by  Suba  before  the  Magistrate  on  27th  Se})teml)er  11)04:, maV 
be  given  in  evidence  against  him  on  his  trial  for  the  murder  of  Kashi  Ram. 

My  learned  brother  C'hatterji  would  hold  that  Suba  had  not,  by 
being  examined  on  solemn  affirmation  after  acce])tance  of  tender  of  pardon, 
been  examined  "  as  a  witness  in  the  cii^e  "  within  the  meaning  of  section 
337  (2),  Criminal  Procedure  Code.  I  do  not  wish  to  press  my  view  as 
to  this,  for  in  my  final  conclusion  on  the  reference  I  am  in  agreement  with 
the  learned  Judge  ;  but  T  would  like  to  set  down  briefly  th<»  r(»asons  which 
incline  me  to  the  opinion  that  section  337  (2)  has  been  comi)lied  with  in 
Suba's  case.  When  Suba  was  examined  on  solemn  affirmation,  he  was 
examined  "in  the  case  "—See  L  L.  R.,  XXIV  Mad.,  321,  and  S  P,  IL, 
1897  (Criminal).  Was  he  a  witness  2  Taking  the  definition  quoted  by 
Chatterji,  J.,  the  question  takes  the  sha{>e — Did  Suba  make  a  r/m  rore 
statement  before  a  judicial  tribunal?  It  was  the  tribunal  which  was 
"  enquiring"  into  the  case.  It  was  empowered  to  put  him  on  oath  or 
solemn  affirmation,  and  he  was  bound  by  law  to  sj)eak  the  truth.  .  N^ 
doubt  the  statement  made  could  not  be  used  against  the  accused  ;•  but  on 
the  other  hand  a  false  assertion  in  it  would  be  *"  false  evidence.''  I  am 
not  clear  that  the  test  whether  Suba  was  examined  "  as  a  witness  "  is 
whether  his  statement  could  be  used  against  the  accused.  There  are 
many  possible  cases  in  which  a  person  making  a  statement  which  camiot 
be  used  against  an  accused  person  is  undoubtedly  a  '*  witness,"  ejj..  a 
witness  who  does  (or  is  otherwise  unavailable  for  examination)  after  ex- 
ami nation-in-chief  and  before  cross-examination.  However,  I  will  ]):i'is  on 
to  the  question  whether  Suba's  statement,  if  section  337  (2)  of  the  I  Vide  is 
deemed  not  to  have  been  complied  with,  is  admissible  against  him  on  his 
trial  ? 

Here  I  am  virtually  in  complete  accord  with  my  learned  brother  Chat- 
terji. I  concur  in  his  view  that  we  have  no  right  to  rea<l  into  section  330  (2) 
such  words  as  "  and  who  has  been  examined  as  a  witness  in  the  case."  I 
also  agree  that  any  person  who  has  accepted  a  pardon  is  still  in  the 
category  of  persons  accepting,  or  who  have  accepted  ])ardons,  even  after 
prosecution  has  been  ordered  under  section  339  (1)  of  the  Code. 
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In  my  opinion  the  matter  becomes  clearer  if  the  object  of  the  inclu- 
sion of  a  clause  like  (2)  of  section  337  is  understood  and  stated.  Even 
without  any  provision  in  the  Code  the  natural  course  would  be  for  the 
prosecution  having  pardoned  the  approver,  or  got  him  pardoned,  to  have 
him  examined  and  to  use  his  statements  again^^t  his  accomplices  on  their 
trial.  But,  on  the  other  hand,  in  the  absence  of  a  clause  like  the  one 
under  consideration,  it  would  always  be  open  to  doubt  in  what  capacity  the 
approver  was  to  be  examined  in  the  case.  But  for  the  words  "  as  a  witness" 
in  the  clause  it  might  be  taken  that  the  approver  was  to  make  a  full  dis- 
closure and  so  forth  as  a  co-accused  whose  confession  could  be  "  taken 
with  consideration  "  against  his  accomplices.  But  this  is  not  what  the 
Legislature  wanted.  It  wanted  to  have  the  approver  as  a  witness  with  all 
the  sanction  of  an  oath  and  subject  to  the  test  of  cross-examination.  I  do 
not  mean  to  say  that  without  the  clause  the  Courts  might  not  have  inferred 
that  the  approver  was  to  be  examined  as  a  witness  and  not  as  an  accused 
person  ;  but  the  point  was  suflSciently  important  to  be  rendered  clear  by 
an  express  provision.  I  think,  then,  that  clause  (2),  section  337,  is  simply 
a  direction  as  to  the  capacity  in  which  an  approver  is  to  be  examined,  and 
is  not  meant  to  contain  a  condition  precedent  to  the  application  of  sec- 
tion 339  (2). 


(6  P.  L.  i?.,  556 ;  50  P.  i?.,  Cr.,  1905.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
July  13        [CRIMINAL  REVISION  No.  659  of  1905.]  1905. 

Present :— Mr.  Justice  Reid. 

SOHAN  LAL— Convict— Petitioner, 

Versus 

EMPEROR— Respondent. 

Penal  Code  (Act  XLVoflSGO)^  jfectUm  SSl—S'rainf  -Unpaid  appretttUr. 
An  unpaid  apprentice  is  a  "clerk  or  servant''  within  the  termi  of  tscction  381  of  the 
Indian  Penal  CkKle. 

Mr.  Shadi  Lalj  Advocate,  for  Petitioner. 

Peid^  J. — The  contention  that  the  petitioner,  being  an  unpaid  appren- 
tice, was  not  a  "clerk  or  servant"  within  the  terms  of  section  381  of  the 
Penal  Code,  has  no  force. 

In  the  first  place  the  point  was  not  taken  in  the  lower  appellate 
Court,  which  recorded  that  the  petitioner  was  admittedly  in  the  employ  of 
the  complainant ;  and  in  the  second  place  I  have  no  hesitation  in  holding 
that  even  if  unpaid,  which  has  not  been  found,  he  was  a  "clerk  or 
servant." 
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In  Stroud's  Judicial  Dictionary,  Ed.  2,  Vol.  1,  p.  325,  authority  is 
cited  for  the  definition  that  a  clerk  or  servant  {qua  embezzlement)  is  u 
person  bound  either  by  express  contract  of  service,  or  by  conduct  implying 
such  a  contract,  to  obey  the  orders  and  submit  to  the  control  of  his  master 
in  the  transaction  of  the  business  which  it  is  his  duty  as  such  clerk  or  ser- 
vant to  transact. 

This  definition  includes  an  apprentice  who  has  undertaken  the  duties 
of  a  shopman  and  is,  in  that  capacity,  entrusted  with  the  property  of  the 
shopkeeper. 

Section  381  of  the  Penal  Code  is  therefore  applicable  and  section  5(52 
of  the  Code  of  Criminal  Procedure  is  inapplicable. 

The  value  of  the  property  stolen  was  about  Rs.  250,  but  the  petitioner 
was  only  18  years  of  age  and  had  yielded  to  the  temptutions  of  bad  com- 
pany and  this  was  his  first  ofEence. 

Under  these  circumstances  the  sentence  of  rigorous  imprisonment  for 
two  years,   including  solitary  confinement  for  two  months,  and  fine  of. 
Rs.  300  is,  in  my  opinion,  excessive.     T  reduce  the  substantive  term  of 
rigorous  imprisonment  to  eighteen  months.     The  rest  of  the  sentence  and 
the  order  of  compensation  will  stand. 


(6  P.  i.  /?.,  557  ;  52  P.  /?.,  Cr.,  1905.) 

IN  THE  CHIEF  COURT  OF  TIJE  PUNJAB,  LAHORE. 

July  U  [CRIMINAL  APPEAL  No.  266  of  1905.]  1905. 

Present ;— Sir  William  Clark,  Kt.,  Chief  Judge  and  Mr.  Justice  Reid. 

EMPEROR— Appellant, 

Versus 

SHER  ZAMAN— Accused— Respokdekt. 

Anns  Act  (XI of  1878),  section  19-^ Arms— Possession  withovt  license— Possession  must 
he  exclusive, 

A  dagger  was  found  in  a  room  in  a  house.  The  room  and  the  house  were  jointly  occupied 
by  a  father  and  his  adult  son.  There  was  no  evidence  to  show  tliat  either  of  them  was  aware- 
of  it«  existence. 

Held,  that  neither  of  them  could  be  convicted  of  an  offence  uudcr  section  19  of  the. 
Arms  Act. 

The  Assistant  Legal  Remembrancer,  for  Api>ellant. 
Reid,  J. — The  question  for  consideration  is  whether  a    dagger,   found 
in  a  cloth   or   quilt   inside   a  basket  in  a  room  in  a  house,  that  room  and 
house  being  jointly  occupied  by  a  father  and  adult  son,  must   be   held,   in: 
the  absence   of   evidence  of  ownership  or  evidence  other  than  that  which 
proves  the  facts  above  stated,  to   be  in  the   possession   or   control   of  the 
father  within  the  terms  of  section  19  (f)  of  the  Arms  Act,  XI  of  1878. 
Counsel  for  the  Crown  cited  13  P.  li.,  1897  (Cr.)  ;  10  P.  B.,   1901 
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(Cr.)  ;  31  P.  i?.,  1902  (Cr.)  ;  Queen  Empress  v.  Sangam  Lai  (1),  Chedi 
Mala  versus  King-Emperor^  a  Calcutta  case,  not  reported  in  7.  L.  JL,  CuL, 
but  at  page  205  of  Vol.  /,  The  Criminal  Laic  Journal  of  India,  published 
at  Lahore.  The  1st  and  3rd  Punjab  Record  cases  were  under  the  Opium 
Act  I  of  1878,  and  it  was  held  that  where  the  defence  of  joint  possession 
of  opium  is  set  up,  it  is  not  only  essential  to  prove  that  a  certain  number 
of  people  are  living  in  the  house  in  which  the  opium  was  found,  but  that 
they  all  joined  in  the  purchase  and  that  the  opium  was  held  by  one  for  the 
use  of  all. 

The  2nd  Punjab  Record  case  was  under  the  Excise  Act  XII  of  189(5, 
and  it  was  held  that,  where  liquor  was  found  in  a  house  occupied  by  a  man, 
his  wife  and  his  son,  aged  17  years,  joint  possession  of  the  liquor  not 
being  set  up,  the  man  "  possessed  "  the  liquor,  within  the  terms  of  section 
51  of  the  Act,  he  being  owner  of  the  house,  and  head  of  the  family  and 
"  the  presence  of  a  son  of  17  years  of  age  making  no  difference." 

In  the  Allahabcul  case  the  Court  said,  "  \Vc  do  not  lay  it  down  as  an 
invariable  rule  that,  where  weapons  are  found  in  a  house  occupied  by  a 
Hindu  family  living  jointly,  possession  is  necessarily  that  of  the  managing 
member,  and  the  managing  member  only  ;  but  we  do  lay  down  that  in 
all  such  cases,  where  it  is  sought  to  establish  that  possession  and  control 
are  with  some  member  of  the  family  other  than  the  managing  member, 
there  must  be  good  and  clear  evidence  of  the  fact  before  we  can,  in  (ad- 
ministering ?)  an  act  of  this  kind,  arrive  at  such  a  conclusion.  The  act  is 
one  highly  penal  and  one  which  must  be  strictly  construed." 

The  Calcutta  case  was  under  the  Opium  Act,  Opium  was  found  in  a 
boat  manned  by  the  owner  and  several  boatmen.  There  was  no  evidence 
as  to  the  ownership  of  the  opium  or  as  to  the  person  who  placed  it  in  the 
boat,  and  it  was  held  that  the  owner,  who  possessed  the  boat,  possessed  its 
contents,  in  the  absence  of  evidence  to  the  contrary.  The  judgment  was 
based  on  the  presumption  laid  down  in  section  10  of  the  Act,  that  all 
opiiun  for  which  the  accused  person  is  unable  to  account  satisfactorily  is 
opimn  in  respect  of  which  he  has  committed  an  offence  under  the  Act — ^a 
very  dangerous  presumption  if  pushed,  for  section  19  (f)  of  the  Arms  Act 
provides  for  the  punishment  of  the  person  who  has  arms  in  his  possession  or 
under  his  control  and  it  must  be  established  who  that  person  is. 

The  father  and  son  before  us  were  aged  GO  and  20  years  respectively. 
One  was  as  likely  as  the  other  to  possess  the  dagger,  and  there  is  no  legal 
presumption  tliat  the  father  possessed  it  or  was  aware  that  it  was  in  the 
house — merely  because  he  may  have  been  owner  of  the  house,  subject  to 
his  son's  rights.  The  case  is  clearly  distinguishable  from  the  Punjab 
Record  and  Calcutta  authorities  cited,  and  the  Allaluibad  case  does  not  help 

(1)  I.  L.  R.,  15  All.,  129. 
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the  appeal,  which  is  from  the  aotiuittal  of  tlio  father —  all  that  can  be  j^aid 
is  that  it  would  be  far  more  in  favour  of  the  acquittal  of  the  son.  In 
Stroud's  Judicial  Dicticv-.y.  ^  ^  2.  Vol.  :'.  jii  }>]>.  l.">l(;,  1517,  the  follow- 
ing definitions  are  civo/I  from  ^^tr{  li.  <  !'.  2\iK  2}  1,  *'  A  luoveaMe  Ihin^  is 
.said  to  be  in  the  pu^>(v— ion  of  «  person  >/*!(  n  he  U  so  situated  witli  re^i)ect 
to  it  that  he  has  the  j'ower  to  deal  with  it  a^  owiirr  to  the  exelu-ion  of  all 
other  persons,  and  when  tlie  circum-tanees  are  such  tliat  lie  may  be  i)re- 
sumed  to  intend  to  do  so  in  ca^  of  need.  The  woril  cffisfoJj  means  such 
a  relation  towards  the  tliinoj  as  wo^ld  constitute  possession  if  the  person 
having  custody  had  it  on  his  own  acconnt." 

In  Sweet's  Law  Dictionary,  at  p.  61(5,  "  possession  "  is  defined  as 
being,  in  its  primary  sense  the  viable  possibility  of  exercising  control  over 
a  thing,  coujded  with  the  intention  of  doing  so. 

Wharton's  Law  Lexicon,  Ed.  9,  p.  574,  defines  possession  in  its  pri- 
mary sense,  as  the  condition  or  power  by  virtue  of  which  a  man  has  such 
a  mastery  over  a  corporeal  thin^'  4is  io  d<^l  with  it  at  his  pleasure,  and  to 
exclude  other  person>  from  meddling  witli  it. 

It  is,  to  say  the  lea>t,  diffieuU  to  understand  how  a  man  can  exercise 
such  mastery  or  control  o^er  a  dng^^er  of  the  existence  of  which  he  is 
ignorant,  and,  on  the  facts  before  us,  the  father's  knowledge  of  that  existence 
cannot  be  presumed. 

For  these  reasons  we  disinhjs  '^le  appeaL 

Appeal  dumissed^ 


(6  P.  L.  lU  S71.) 

IN  THE  CHIEF  COUKT  OF  THE  PUNJAB,  LAHORE. 

July  28        [CRIMINAL  REVISION  No.  733  of  1905.]  1905 

Present : — Mr.  Justice  Reid. 

EMPEROR  r.  PIRBHU  DYAL— Accused— Res<pokdekt. 

Criminal  Procedure  Code  (Act  VoflSOS)^  flection  410  —  0 nl  Court  ordering  enquirtj-hy 
Magistrate — Reriif ion— Jurisdiction  of  Ckuf  Ctm-rt, 

'  Where  the  District  Judge,  being  of  epimon  tk^t  fw'gcry  of  a  document  on  the  recoixl  of 
a  civil  case  before  him  was  committetl  ettfeer  by  tlie  plaintiff  or  the  defendant,  passetl  an 
order  under  section  476  of  the  Criminal  Procedure  Co<le,  required  both  the  parties  to  fuminh 
bail  and  sent  them  to  the  Magistrate  for  ^niadry  with  a  Yicw  to  prosecution  of  the  guilty 
person  and  the  case  was  submitted  for  revi*«oa  by  tkc  Sessions  Judge  to  the  Chief  Coui-t 
under  section  438  of  the  Criminal  Proced^we  Code— 

Ueld^  that  the  order  was  illegal  aiul  i»U9t  be -set  a«i<.le  on  revision.  That  the  Chief  Court 
is  competent  to  interfere  in  revision  with  tbe •©rcier  o^  a  Civil  Cjurt  pA*  jed  under  section  476 
of  the  Criminal  Procedure  Code. 
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Report. 
The  facts  of  this  case  are  as  follows  : — 

The  District  Judge,  Delhi,  by  his  judgment  dated  29th  April  1905  in  the  Civil  case  iZfl* 
CliAind  Y.  Pirbhu  Dyal  came  to  an  inclusive  finding  as  to  an  exhibit  admittedly  a  forgery  ; 
being  unable  to  find  affirmatively  that  it  was  the  document  filed  by  the  plaintifiEs  as  alleged 
by  the  defendant ;  or  whether  it  was  a  substituted  document  filed  by  the  defendant  as  alleged 
by  the  plaintiflf,  he  considered  further  enquiry  necessary  with  a  view  to  a  regular  criminal 
trial,  and  for  this  purpose  according  to  his  judgment  he  sent  both  plaintiff  and  defendant  to 
the  District  Magistrate  under  section  476,  Criminal  Procedure  Code,  as  he  appeared  to  think 
that  a  thorough  investigation  if  made  by  the  police  or  otherwise  would  throw  light  on  the 
mystery  surrounding  the  particular  exhibit. 

As  regards  Pirbhu  Dyal  defendant  the  District  Judge  ordered  a  similar  further  enquiry 
as  to  a  hhata  in  defendant's  book  and  as  to  this  being  a  fabricatetl  one  his  finding  is  equally 
inconclusive. 

The  District  Judge's  order  concludes  as  follows :  -"  As  regards  exhibit  D.  P.  I.  no  doubts 
as  the  document  purports  to  be  an  exhibit  of  the  plaintiff,  it  is  he  who  in  the  first  instance  is 
involved,  but  plaintiff  has  pointed  out  a  good  deal  tending  to  show  that  the  document  now 
before  me  is  not  the  one  he  originally  produced.  Both  Ram  Chand  and  Pirbhu  Dyal  will 
give  two  sureties  each  in  Rs.  2,000  for  their  attendance  before  the  District  Magistrate." 

The  proceedings  are  forwarded  for  revision  on  the  following  grounds:—^ 

1.  I  am  doubtful  whether  a  Civil  Court  acting  under  section  476,  Criminal  Proc^urc 
Code,  is  an  inferior  Criminal  Court  within  the  purview  of  section  435  of  that  Code;  but  the 
point  being  an  important  one,  and  the  order  being  clearly  illegal  in  my  opinion  I  feel  bound 
to  refer  the  case  for  the  consideration  of  the  Hon'ble  Judges. 

2.  Section  476,  Criminal  Proceilure  Cotle,  in  my.  opinion,  contemplates  the  sending  of  a 
person  as  an  accused  for  enquiry  or  trial  upon  a  clear  finding  that  he  has  committ^  a  parti- 
cukr  offence,  while  In  the  present  case  the  District  Judge  is  unable  to  find  affirmatively  which 
of  the  two  is  the  guilty  party  as  to  the  exhibit  above  referred  to ;  and  cannot  even  afllrma- 
tively  find  against  the  defendant  as  to  the  khata  in  his  book.  One  or  the  other  must  be  inno- 
cent,  and  yet  he  has  sent  both  to  the  District  Magistrate  and  ordered  both  to  furnish  security. 
His  proper  course  was  to  have  held  the  further  enquiry  himself  to  enable  him  to  decide  which 
of  the  two  was  really  guilty,  and  thereafter  to  send  the  guilty  person  to  the  Magistmte  for 
trial  under  section  476,  Criminal  Procedure  Code,  and  then  and  only  then  couW  he  demand 
security. 

Pending  the  orders  of  the  Hon'blc  Judges  I -have  directed  that  the  order  of  the.  District 
Judgebe  suspendeil  under  section  438,  Criminal  Procedure  Code. 

Order  of  the  Chief  Court. 
Mr.  Muhammad  Sliafi,  Advocate,  for  Respondent. 
tteid.J. — For   reasons   recorded   bv  the  learned  Sessions  Judge  I  set 
aside  the  order  under  section  476  of  the  Code  of  Criminal  Procedure. 

He  Alamdar  Humin,  L  L,  R.,  XXIII  AIL,  249,  is  authority  for  hold- 
ing  that  this  Court  can  interfere  on  revision  with  the  order  of  a  Civil  Court 
tinder  section  476,  and  is  in  accordance  with  the  practice  of  this  Court. 
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(6  P.  L.  i?.,  57Z^  49  p.  R.,  Cr.,  1905.) 

IN  THE  CHIEF  COURT:  OP  THE  PUNJAB,  LAHORE. 

June  29  [CRIMINAL  REVISION  No.  430  of  1905.]  1905. 

Present : — Mr.  Justice  Johnstone. 

PRABH  DYAL, — Cokvict, — Petitioner^ 

Ver&us 

EMPEROR;— Respondent. 

Penal  Cvde  (Art  XLV  of  1860),  SertioMlSS]  ISd -Attachment .  Obstruction  o/^War- 
rant.    Illegalities  /«— 

The  petitioner  was  convicteil  for  ^bstwicting^iL  attachment  of  his  property  and  the  con- 
viction was  upheld  on  appeal. 

It  was  objected  on  revision  that. the  warranrt  of  attachment  being  illegal  the  attaching 
oflScer  was  not  duly  empowered  to  ^Eect  the  attaekmeut  and  no  oifence  was  committed  by  the 
petitioner  obstructing  him. 

It  appeared  that  the  onler  of  theCouut  wafi  for  attachment  of  the  judgment-debtor's  pro- 
perty which  might  be  pointed  out  byiiie"  decree*older  but  the  petitioner  was  not  the  judg- 
ment-ilebtor,  and  the  attaching  officer  was  not' provided  with  a  list  of  the  property  to  be 
attachetl  as  contemplatetl  by  sections  23ftand  -^Sfi^^of  the  Civil  Procetlure  Code.  Further  the 
warrant  was  not  signal  by  Court,  the  provisionstof  last  paragraph  of  section  483  of  the  Civil 
Procetlure  Cotle  were  not  complied  with  and'thetpaMs  of  the  Form  used  relating  to  security 
were  left  blank. 

Held  J  that  the  objections  were  vaUd^Aud  -thcwMiviction  must  be  set  aside. 
Sardar  GurcJiaran  -Si/i^/i^.  Advocate^  for  Petitioner. 
Johnstone,  J. — In  this  »•  case  aeewed-^petitioner  has  been  convicted 
Tinder  sections  186,  183,  Indiwat  PenalCode,  in  connection  with  a  warrant 
of  attachment  before  judgment  Petiti^iw  was  not  the  judgment-debtor 
but  an  outsider.  The  application  was  to  the  eflFect  that  attachment  of 
moveables  of  the  judgment-debtor's  in  certain  shops  should  be  made  in 
accordance  with  the  H/^/taw-di/w  of  the' decree-holders.  A  warrant  in  Form 
No.  160,  schedule  IV,  Civil  Procedure  (■ode,  was  is.sued,  and  the  Sheriff 
went  to  the  spot.  Petitioner  objeetetl  to  the  attachment  of  certain  things 
as  being  pawned  to  him  and  he  showed  his  mortgage-document.  Decree- 
holders  asked  him  to  touch  the  things^so  as  to  make  technical  obstruction 
and  he  did  so.  He  has  been  upon  this  sentenced  and  fined  Rs.  100,  which 
was  reduced  to  Rs.  10,  by  the-  Sej*sions  Judge. 

In  my  opinion  the  petitioner. has.sueceeded  in  showing  that  the  attach- 
ment was  illegal  and  that  he  was  justified  in  resisting  it.  In  the  first 
place,  the  warrant  was  not- signj^d*  by  tlie  executing  Court,  and  I  do  not 
think,  whatever  the  practice  may- be,  that  it  can  be  assumed  that  the  officer 
who  actually  signed  it  was  empoweredf4)y  the  executing  Court  so  to  do. 
Next,  section  236,  Civil  Procedure  Code,  read  with  section  486,  makes  it 
clear  that  when  attachment  of  moveable)?  not  in  possession  of  a  judgment- 
debtor  is  to  be  made,  an  inventory  of  them  must  be  given.     This  is  the  law 
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and  it  is  a  most  useful  and  salutary  law.     In  tlio  present   case,    ^vllen   the 
Sheriff  saw  that  these  things  were  not  in  possession  of  the  judgment-debtor  ! 

but  of  petitioner,  he  should  have  refused  to  attach  them  in  the  absence   of  j 

an  inventory. 

Thirdly,  the  last  paragraph  of  section  483,  Civil  Procedure  Code,  has 
been  violated. 

Fourthly,  the  parts  of  Form  No.  1()0,  relating  to  security  were  left 
blank.     This  was  a  very  serious  omission. 

I  do  not  think  section  537,  Criminal  Procedure  (*ode,  first  clause, 
applies  to  such  a  case  as  the  ])resent.  The  question  for  us  is  sim|)ly 
whether  in  view  of  the  defects  in  the  warrant,  petitioner  was  justified  in 
objecting  to  the  attachment  and  removal  of  his  property.  In  my  opinion 
the  Sheriff,  though  he  perhaps  did  not  act  criminally,  was  not  justified  in 
proceeding  to  attach  in  the  absence  of  an  inventory,  when  he  found  that 
the  things  were  not  in  the  jiossession  of  the  judgment-debtor.  I  hold  that 
the  things  were  not  being  taken  by  lawful  authority,  and  that  in  taking 
them  the  Sheriff  was  not  exercising  his  normal  public  functions.  His 
warrant  at  most  only  authorised  the  attachment  of  things  in  possession  of 
judgment-debtor. 

I  set  aside  the  lower  Appellate  Court's  finding  and  sentence  and 
acquit  the  i)etitioner  and  order  refund  of  the  fine. 


(6  P.  L,  11.^  575  ;  51  1\  R.,  ( V.,  1905.) 
IN  THE  CHiEF  (^OUHT  OF  THE  PUNJAB,  LAHOItE. 

July  12  [(CRIMINAL  REVISION  No.  G40  of  1905.]  1D05. 

Present  : — Mr.  Justice  Keid. 

JAGGA   x\ND   ANOTHER, — PETITIONERS, 

J^ersttit 

EMPEROR,— Respondent. 

Criminal  l*i'ore(h(re  Code  (Act  V  of  1S9S),  spctious  233, 239  Joint  trial  of  ftetentl  jf^rxonn 
for  dii(tinit  ofenrr^  -Peit'd  Cod<>  (Act  XL  V of  1860),  aection,^  41 J  and  458, 

Two  accused  were  clmlamic<l  by  iwlicc  umlcr  section  458  of  the  Imlian  Peual  Cotlc  ami 
having  been  triotl  jointly  the  Majrintrate  convictixl  one  of  them  under  .section  411  and  the  other 
under  section  458  of  the  Indian  Penal  Co<le. 

J/cld,  that  the  joint  trial  bcinjr  inc<,Til  the  convictions  must  be  set  aside.  Tliat  when  the 
Magistrate  found  that  section  458  was  not  applicable  to  one  of  the  accuseil  he  should  have 
tried  the  two  accuscnl  separately. 

Mr.  Lachhmi  Xarain^  Advocate,  for  Petitioners. 

PeUj  J, — Jagga,  petitioner,  vas  charged  under  section  458  of  the 
Penal  Code  and  Janiala  was  charged  under  section  411  of  the  Code.  They 
should  not  have  been  tried  jointly. 
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Tho  fact  that  the  poHeo  sent  both  up  uiulor  section  458  does  not  make 
section  239  of  the  (^ode  of  (Viininal  Procedure  applicable.  When  the 
Magistrate  found  that  section  458  was  not  applicable  to  Janiala,  he  should 
have  tried  the  two  men  separately. 

I  set  aside  the  convictions  and  sentences,  and  I  order  separate  trials 
of  the  petitioners  Jag*^  and  Jamala. 


(6  P.  L.  Ji.,  576.) 
IN  THE  (^HIEF  (^OUHT  OF  THE  PUNJAB,  LAHORE. 
June  28         [(CRIMINAL  REVISION  No.  523  of  11)05.]  1005 

Present ;— Sir  William  dark,  Kt.,  Chief  Judge. 

EMPEROR  r.  JHANDU— AccrsEi). 

Cnm'in'd  Tribes  Ad  (XXVII  of  1S71),  .irrthn  19  (1),  an  amended  by  Act  II of  1S97  - 
Abtenre  fntm  rillage  wiffwut  lea  re    Sentence  -Iler'ntion. 

A  member  of  a  declaretl  criminal  tribe  was  convicted  un<ler  section  19  (1)  of  the  Criminal 
Tribes  Act  ami  scntence«l  only  to  whipping  for  being  absent  from  bis  village  without  leave  ami 
thereby  committing  a  breach  of  the  rulen.  The  District  Mngintrate  reported  the  case  N)  the 
Chief  Court  on  the  ground  that  the  sentence  was  illegal  because  under  s.  ll*  (1)  of  the  Criminal 
Tribes  Act  as  amended  by  Act  II  of  1897  a  sentence  of  imprisonment  must  form  part  of 
the  substantive  sentence  and  the  accused  liaving  two  previous  convictions  against  him  des'.Tved 
no  consideration. 

The  Chief  Court  declinctl  to  interfere  on  the  ground  that  though  umlcr  section  .">,  asamend- 
e<l,  of  the  Criminal  Tribes  Act  imprisonment  shoultl  have  been  awarded  the  convicting  Magis- 
trate might  have  considere«l  sentence  of  imprisonment  only  '<ufti(  lent  and  the  sentence  of 
whipping  being  carrie*l  out,  no  enhancement  was  desirable. 

The  facts  of  this  case  are  as  follows : — 

The  accused  is  a  *«««/,  i.e.,  a  number  of  a  declared  criminal  tribe.  He  absente<l  himself 
without  leave  from  his  village  on  the  5th  March  1905,  and  thereby  committetl  a  breach  of 
the  rules. 

The  accusc<l  on  conviction  by  Thakur  Mahan  Chand,  exercising  the  powei-s  of  a  Magistmte, 
1st  class,  in  the  Amritsar  District,  was  sentenced,  by  order  tlateil  27th  March  1905,  under  sec- 
tion 19  (1)  of  the  Criminal  TrilxMi  Act,  to  12  >trii)es. 

The    proceedings    are    forwarded    for    revision    on    the    following 

grounds: — 

The  sentence  is  illegal  because  under  section  19  (1)  of  the  Criminal  Tribes  Act,  as  amend(Hl 
by  Act  U  of  1897,  a  sentWK-e  of  imprisoimient  must  form  part  of  the  substantive  sentomv.  Tho 
Magistrate  was  therefore  wrong  in  sentencing  the  accuse*!  to  whij»ping  only. 

In  this  ])articular  cast^  the  accust^l  deserves  no  consideration  because  he  has  two  previous 
convictions  against  him  for  the  same  offence  as  follows :-  - 

(1)  16th  September  1904.  Scntenceil  to  a  tine  of  IK  5  by  J.  C.  Tritton,  Enquire,  Magii- 
trate,  1st  class  (an  illegal  sentence). 

(2)  iSfh  Devcmbcr  1904.  Scntenceil  to  one  month's  rigorous  impri-onment  by  Bhai  Chaiat 
Singh,  Magistrate  of  the  1st  class. 
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Order  of  tr'e  Chief  Court. 

Clark^  C.  J".— No  doubt  und^  section  5,  as  amended,  accused  was 
punishable  with  imprisonment  and  was  j^'lidble  to  whipping,  therefore 
imprisonment  should  have  been  awartted,  but  if  tiie  Magistrate  had  awarded 
imprisonment,  he  probably  would  not  have  added  whipping.  Under  the 
peculiar  circumstances  of  the  case  as  stated  by  the  Magistrate,  I  do  not  think 
enhancement  is  necessary. 

The  case  may  be  filed. 


(6  P.  L.  R.,  sr^.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
Augt.  3  [CRIMINAL  REVISION  No.  540  of  1905.]  1905. 

Present ; — Mr.  Justice  Reid. 

MADHO  AND  OTHsae — Petitioners, 

EMPEROR— SaspoNBENT. 

Cantonment  Cudf,  1899,  section  66  (1),  (:g) — OmnHli^^finnm&n  gaming  h<nise,   Vu  of-- 
Held,  that  persons  found  gambling  in  a  oamHwn  igfaming  house  cannot  be  said  to  be  ming 
the  house  as  a  common  gaming  house  within  liie  terras  of  section  66  (I),   (g)   of  the  Canton- 
ment  Code,  1899. 

Mr.  Pestonji  Dadahhai,  Advocate,  for  PHitioTK>rs. 
The  Assistant  Legal  Remembrancer,  for  Respondent. 
Reid^  J. — The  question  for  consideration  i^,  whether    persons  found 
gambling  in  a  common  gaming  house  are  "  using  "  the  place  in  question  as 
a  common  gaming  house  within  the  terms  of  section  66  (1)  (p)  of  the  Canton- 
ment Code,  1899,  and  are  consequently  committing  an  offence. 

The  words  used  are  "  whoever  keeps  or  uses,  or  knowingly  permits  to  be 
kept  or  used,  any  place  as  a  common  gaming  house,  or  assists  in  conducting 
the  business  of  any  common  gaming  house."  The  Code  contains  no  separate 
provision  for  the  punishment  of  persons  found  in  such  place  playing  or 
gaming  with  cards,  etc.,  as  in  section  4  of  the  Public  Gambling  Act,  III  of 

Section  3  of  that  Act  provides  the  penalty  for  ownmg  or  keeping  or 
having  charge  of  a  gaming  house,  while  section  4  provides  the  penalty  for 
being  found  in  such  house  for  the  purposes  of  gaming. 

Section  4  is  worded  "  whoever  being  the  owner  or  occupier  or  having 

the  use  of  any  house opens,  keeps,  or  uses  the  same  as  a  common  gaming 

house  and  whoever,  being  the  owner  or  occupier  of  any  such  house 

permits  the  same  to  be  opened,  occupied,  used  or  kept  by  any  other  person  as 
a  common  gaming  house  ;  and  whoever  has  the  care  or  management  of  or 
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in  any  manner  assists  in  conducting  the  business  of  any  house • 

opened,  occupied,  used  or  kept  for  the  purpose  aforesaid  :  and  whoever  ad- 
vances or  furnishes  money  for  the  purpose  of  gaming  with  persons  frequent- 
ing such  house '' 

The  Act  for  the  suppression  of  betting-houses  16  and  17  Vic.  Chapter 
CXIX,  draws  a  distinction  between  opening,  keeping  or  using  a  house  as  a 
betting-house  and  resorting  thereto  for  the  purpose  of  betting  :  and  section 
4  of  the  Act  for  the  suppression  of  gaming  houses,  17  and  18  Vic.  Chapter 
XXXVIII,  is  almost  identical  with  section  3  of  the  Indian  Gambling  Act.. 
Section  3  of  the  English  Act  provides  a  penalty  for  persons  found  in  such 
houses  who  refuse  to  give  their  names  to  the  police. 

The  language  of  the  sub-section  of  the  Cantonment  Code  follows  that 
of  section  3  of  the  Indian  Gambling  Act  and,  though  section  3  is  specifically 
limited  to  the  owner  or  occupier  or  the  person  having  the  use  of  the  place,  it 
must,  in  my  opinion,  be  held  that  the  word  "use  "  is  to  be  read  in  the  sub- 
section of  the  Cantonment  Code  in  the  sense  in  which  it  is  read  in  section  3, 
'and  that  section  has  never,  as  far  as  I  am  aware,  been  held  to  be  applicable 
to  a  person  who  merely  frequents  or  resorts  to  the  place  for  the  purpose  of 
gambling. 

In  Emperor  v.  Walia  Musaji^  L  L.  i?.,  XXIX  Bomhay^  226,  it 
was  held  that  persons  who  were  found  gambling  with  cards  in  a  house  were 
punishable  under  section  5  of  the  Bombay  Gambling  Act,  which  apparently 
correspoiMk  to  seo^n  4  of  the  Act  in  force  in  the  upper  provinces,  described 
hitherto  as  the  Indian  Gambling  Act,  b«t  were  not  panishable  under  section 
4  of  the  Bombay  Act,  apparently  corresponding  to  section  3  of  the  Indian 
Gambling  Act,  inasmuch  as  it  had  not  been  established  that  they  "had  the 
"Dse  "  of  the  place,  evidence  that  they  were  in  it  for  the  purpose  of  gaming 
there  being  insufficient  for  a  conviction  under  section  4. 

In  Powell  V.  Kempton  Park  Company,  68  L.  J.  Q.  B.  392,  it  was 
held  that  the  Kempton  Park  race  course  was  not  "  a  place  kept  or  used  for 
betting  "  though  many  persons  resorted  to  it  for  the  purpose  of  betting  and 
for  no  other  purpose.  It  was  further  held  that  no  one  of  those  persons  assumed 
to  exercise  or  did  exercise  any  manner  of  exclusive  user  of  any  part  of  the 
enclosure  but  walked  or  stood  in  the  enclosure  and  every  part  of  it  in  the 
same  manner  and  on  the  same  terms  as  every  other  person  in  the  enclosure. 

The  words  "  used  "  and  "  uses  "  in  the  sub-section  of  the  Cantonment 
Code  must,  in  my  opinion,  be  read  as  indicating  some  sort  of  exclusive  use 
such  as  an  owner  or  occupier  has,  and  cannot  be  read  as  indicating  the  use 
which  any  frequenter  of,  or  resorter  to,  the  place  for  the  purpose  of  gambl- 
ing may  make  of  the  place. 

It  is  in  my  opinion  significant  that  the  words  "  assists  in  conducting 
the  business  "  follow  the  words  "  uses  "  and  "  used  "  and  the  sub-section 
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(loos  not,  in  my  o[>inion,  make  gamblmg  or  gaming  in  n  common  gambling 
house  an  offence. 

For  these  reasons  I  set  aside  the  convictions  and  sentences.     The  fines,, 
if  realised,  will  he  refunded. 

Petittcn  accepted^ 


(6  P.  L.  li.,  584 ;  &4  P.  H.,  Cr,,  1905.) 

Augt.  5  [CRIMINAL  APPEAL  No.  370  of  1905.]  1905. 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Present : — Mr.  Justice  Ken^qngton  and  Mr.  Justice  Johnstone. 

PALA  STNCJH— {^oNncT— Appkllant, 

Vergil  9 

EMPEROR— Respondent, 

Crl  mi  Hal  Procedure  Code  (Act  V  a/ 1898),  ttertlon^  271  ^405— Lunatic,  Ti*ialof-^Proce* 
dure — Onilty.     Plea  of,  not  to  be  aecejffM  /*  ett/iital  vfe-nee^. 

The  accusal  confessed  having  killwl  his  wife,  ami  pleattetl  puilty  at  his  trial  for  committing 
the  oflfence  of  murder.  The  Sessions  Judjre  reoovdcd  briefly  the  evidence  of  two"  ptosecutlttti 
witnes»e8  to  determine  whether  the  i>fFence  committe<l  was  or  wa«  not  culpaHe  homickk 
amounting  to  murder.  He  found  that  the  offence  was  munler  and  sentenced  the  accused  tp 
transportation  for  life  on  the  grountl  that  the  accnsotl  'without  being  actually  insane  so  fis  not 
to  be  aware  of  what  he  was  doing.  ai)i)ear»  to  be  decidctUy  a  man  of  wdak  intellect.'  On  ap- 
peal it  was  urged  that  the  accusetl  was  insane  m-  at  any  rate  incapable  of  understanding  the 
charge  against  him.  The  Chief  Court  net  a<*itle  the  co»\iction  and  ordered  retrial  and  enquiry 
under  section  465  of  the  Criminal  Procctlurc  C<Kte. 

Mr.  McDonald,  Pleader,  for  A|)pellant. 

Kensington^  J. — The  appellant,  shown  in  the  record  as  aged  19,  ha^ 
been  convicted  of  the  murder  of  his  wife  Mussammat  Sobhi  described  in  the 
medical  evidence  as  a  well  developed  young  woman  aged  22. 

The  course  taken  by  the  learned  Sessions  Judge  at  the  trial  was  sii>- 
gular,  and  we  cannot  hold  that  it  was  well  advised. 

The  appellant,  though  represented  by  a  pleader,  pleaded  guilty  to  the 
charge  of  murder,  and  the  Court  thereon  directed  the  trial  to  proceed  only  so 
far  as  to  determine  whether  tlio  offence  committed  was  or  was  not  culjmble 
homicide  amounting  to  murder. 

The  evidence  of  two  prosecution  witnesses  was  then  very  briefly  recorded. 
The  statement  of  the  api)ellant  that  he  had  killed  liis  wife  because  she  was  too 
small  for  purposes  of  sexual  intercourse  was  badly  taken,  though  prhna  facie 
not  supported  by  the  medical  evidence,  and  the  opinion  of  the  assessors  is 
given  that  the  appellant  killed  his  wife  as  she  was  small  and  he  got  angry 
.with  her.  On  this  the  t^ourt  convicted  under  Section  302,  Indian  Penal 
Code,  sentencing  to  transportation  for  life  on  the  ground  that  the  api)ellant 
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"  Without  being  actually  insane  so  as  not  to  be  aware  of  \v\u\t  be  was 
doing,  appears  to  be  decidedly  a  man  of  weak  intellect." 

In  appeal  it  is  urged  that  the  appellant  was  insane,  or  at  any  rate 
incapable  of  understanding  the  charge  against  him. 

Section  271,  Criminal  Procedure  Code,  makes  no  exception  to  the  crises 
in  which  an  accused  may  be  convicted  on  a  plea  of  guilty,  but  there  is 
authority,  which  we  think  it  right  to  follow,  in  the  Queen-Kmpress  v.  Bluuht^ 
L  L.H.^  XIX  AIL,  119,  for  holding  that  a  plea  of  guilty  should  not  be 
accepted  in  capital  offences. 

Moreover  having  regard  to  the  Sessions  Judge's  own  o[)inion  as  to  th(» 
appellant's  mental  condition,  and  to  the  manner  in  which  the  previous 
confessions  had  been  made,  we  think  that  it  was  essential  to  make  inquirv 
under  Section  465,  Criminal  Procedure  (^ode,  at  the  beginning  of  the  trial. 
It  is  observed  that  the  Magistrate,  by  whom  the  confession  of  24:th  February 
1905  was  taken,  recorded  a  note  "^</  to  is  yniflzim  ke  mizaj  men  shardrat 
hi  yd  nasJiapid  hud  luxi  yd  aise  its  ki  tahiyat  durust  nahin  haiy 

The  material  on  record  does  not  enable  us  to  determine  whether  tluM-e 
is  force  in  the  grounds  of  appeal,  while  on  the  other  hand,  if  the  a[)pellantV 
weakness  of  intellect  is  assumed,  the  minor  sentence  of  trans[)ortation  may 
have  been  inappropriate.  The  evidence  for  the  prosecution,  whatever  it 
may  have  been,  should  have  been  fully  recorded  and  the  appellant's  statement 
more  carefully  recorded. 

We  set  aside  the  conviction  and  sentence  and  return  the  case  to  the 
Sessions  Court  for  re-trial.  It  will  be  convenient  that  the  appellant  should 
remain  under  medical  observation  until  the  fresh  trial  is  held,  and  the  result 
shown  by  evidence  taken  under  Section  4G5,  Criminal  Procedure  (-ode, 
when  the  new  trial  begins. 


(2  C.  L.  X,  612.) 

IN  THE  HIGH  COURT  OF  JUDK^ATURE  AT  C^ALCUTTA. 

July  U  [CRIMINAL  REVISION  No.  585  of  11)05.]  11)05, 

Present : — Mr.  Justice  Rampini  and  Mr.  Justice  Mookerjeo. 

SARODA  CHARAN  HALDAR  r.  EMPEROR. 

S:tH<i  ioH  to  prosecute— Particulars  necefmnj^omixnion  to  ift  ate— Sanction  for' off'rnrc  n'-tf 
complained  of— Issue  of  toarrants—Complainf,  cognizance  of— Kra  mi  nation  of  complaintint, 
if  neeessar if —Judicial  proceeding,  cognizance  in  the  course  of—  Code  of  Criminal  Prorrdt/rc 
(Act  V  of  189SJ  Sec^.JdS,  476. 

A  Magistrate  cannot  grant  sanction  or  take  cognizance  of  a  matter  which  dUl  not  come 
within  his  cogniKance  in  the  course  of  a  judicial  pi-oceetling  and  section  470  of  the  Cnnn'nal 
Procedure  Gotle  is  not  appUcable  to  such  a  case. 

A  sanction  under  8.  195  of  the  Cwle  of  Criminal  Procetlure  which  omits  to  specify  llie 
pwticular*  required  by  sub-section  (4)  of  s.  195  of  the  Criminal  Proccduic  Cmlc  is  hid  iii 
law. 
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It  is  not  competent,  to  a  Magistrate  to  Faiiction  the  i)roHecution  of  a  i>ei*>fon  for  having  uwjd 
dishonestly  documents  in  regaid  to  which  the  ai)phcation  for  saiiction  is  silent  and  does  not 
complain. 

A  Magistrate  has  no  power,  upon  an  application  for  sanction,  at  once  to  grant  Fauctionand 
issue  warrants  against  the  accused,  even  without  examining  the  complainant  on  oath. 

Revision  under  Sec.  439  of  the  Criminal  Procedure  Code. 

Proceeding  for  sanction  to  prosecute. 

The  facts  of  the  case  appear  from  the  judgment. 

Mr.  Sinha  ami  Balm  Bidhu  Bhushan  Ganguli  for  the  Petitioner. 

No  one  appeared  to  show  cause. 

The  judgment  of  the  Court  was  delivered  by 

Rampim,  J. — This  is  a  Rule,  calling  upon  the  District  Magistrate 
of  Sylhet  to  show  cause  why  the  order  of  the  Sub-Divisional  Magistrate, 
sanctioning  the  prosecution  of  the  applicant,  should  not  be  set  aside 
on  the  grounds  stated  in  the  application,  or  why  such  further  order 
should  not  be  passed  as  to  this  Court  may  seem  fit.  ] 

The  applicant  is  one  Saroda  Charan  Haldar,  and  the  facts  of  the 
case  are  these.  The  applicant,  Saroda  Charan  Haldar,  proseciited  a 
person,  named  Nerendra  Mohan  Dhar,  under  sections  408  arid  47  7  A', 
I.  P.  v.,  and,  in  the  course  of  the  proceedings,  filed  certain  aoconnt^ 
which  the  Assistant  Commissioner  who  tried  the  case  considered  t6 
have  been  altered  and  forged.  The  Assistant  Commissioner,  Mr. 
Abdul  Majid,  discharged  the  accused.  An  application  was  -then  mad€ 
to  the  successor  of  Mr.  Abdul  Majid,  the  latter  having  been  transferred, 
for  sanction  to  prosecute  the  applicant,  Saroda  Charan  Haldar,  for 
offences  under  sections  lOli,  405,  and  471,  LP.  C,  or  undef  any 
other  section  that  might  bo  thought  applieaWe.  Tlie  application  was 
for  sanction  under  section  105,  or  for  prosecution  t>y  the  Magistrate 
himself  under  section  470,  C. dr.  P.  The  Sub-Divisional  Officer,  Mr. 
Craven,  granted  sanction  for  the  prosecution  of  the  applicant  under 
sections  405,  471,  193  and  195,  I.  P.  C,  and  then  he  proceeded  to  issue 
warrants  against  the  accused  and  made  over  the  case  to  Babu  R.  K. 
Dastidar,  the  Extra  Assistant  Connnissioner. 

The  present  Rule,  as  already  mentioned,  was  issued  to  show  cause 
why  the   order,   sanctioning   the  prosecution   of   thd   applicant  should  not 

bo  set  aside. 

We  have  heard  Mr.  Sinha,  the  learned  counsel  for  the  applicant 
and  we  think  that  the  sanction  complained  of  is  invalid  and  that  the 
proceedings  of  the  Deputy  Magistrate  were  irregular.  If  the  sanction 
be  regarded  as  under  the  provisions  of  section  470,  (^  Cr.  P.,  it  is  nO: 
valid,  because  the  matter  did  not  come  within  the  cognizance  of  the 
Deputy  Magistrate  in  the  coarse  of  any  judicial  proceeding  ;  and  section 
476  is,  therefore,  not  applicable.     Then,   if  the   sanction  be  regarded  as 
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under  section  195,  C.  Cr.  P.,  it  is  bad,  because  the  particulars  required 
by  sub-section  (4)  of  section  195,  have  not  been  specified.  Furthermore, 
the  Deputy  Magistrate  has  sanctioned  the  prosecution  of  the  applicant 
for  having  used  the  documents.  Exhibits  4  and  C  as  well  as  the  docu- 
ment Exhibit  1  :  whereas  the  application  made  to  him  by  Narendra 
Mohan  Dhar  was  only  for  sanction  to  prosecute  Saroda  Charan  Haldar 
for  having  dishonestly  used  Exhibit  1  as  a  true  document. 

Finally,  we  may  observe  that  the  Deputy  Magistrate  was  not  justi- 
fied in  issuing  warrants  at  once  against  the  accused.  Tlie  application 
made  to  him  was  for  sanction  only.  It  was  not  a  complaint  of  an  offence 
under  the  section  above  specified  and  the  Deputy  Magistrate  did  not 
examine  the  complainant  on  oath,  as  he  was  bound  to  do,  before  issuing 
processes  against  him. 

For  these  reasons,  we  think  that  the  sanction  was  bad  and  must  be 
set  aside,  and  we  accordingly  make  the  Kule  absolute.  This  will  not, 
"fc«w©\'er,  prevent  proceedings  from  being  taken  by  Narendra  Mohan 
^Dhsr  lor  the  prosecntiaii  «f  Saroda  Charan  Haldar,  provided  he  takes 
proceedings  in  tlTfgwfacr^wcay,  and  provided  the  Magistrate  passes  orders 
and  deals  with  the  application  reg«laTly  and  according  to  law. 

Rule  made  absolute* 

(2  C.  L.  J.,  614.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Aug.  16.        [CRIMINAL  REVISION  No.  679  of  1905.]  1905. 

Present : — Mr.  Justice  Hampini  and  Mr.  Justice  Mookerjee. 

GURUDAS  NAG  and  others  r.  GAGANENDRA  NATH 
TAGORE  AND  others. 

CiHlcf  of  CrimiMl  ProcedKf-e  (AH  V  of  1898)  S.^cs.  145,  146,  192,  528,  529  C/)—Crimimt 
ca9f,  if  a  proceeding  under  Sec,  14o—Mag\^rate,  jwwer  of,  to  transfer  Jtitch  a  case, 

A  proceeding  under  s.  145  of  the  Code  of  Criminal  Pi-ocetlure  is  a  criminal  case  and  a 
Magistrate  has  power  to  transfer  it  under  S8.  192  and  628  of  the  Code  of  Criminal  Procedure. 

There  is  therefore  no  illegality  in  a  Magistrate  transfcning  a  case  under  s.  145,  to  a 
Subordinate  Magistrate  and  even  if  there  was  any,  it  is  cural  by  s.  529,  chiuse  (f)  of  the 
Code  of  Criminal  Pi-ocetlure. 

Revision  under  Sec.  439  of  the  Criminal  Procedure  Code  and  under 
Sec.  15  of  the  Charter  Act. 

Proceeding  under  Sec.  U5  of  the  Criminal  Procedure  Code. 

Bahu  Sharat  Cliandra  Roy  Chowdhury  for  the  Petitioners. 

Bahu  Dasaraild  Sanyal  for  the  Opposite  party. 

The  judgment  of  the  Court  was  delivered  by 

Rampini,  J. — This  is  a  Rule,  calling  upon  the  District  Magistrate  us 
also  upon  the  opposite  party  to  show  cause  why  the  order  of  the  Deputy 
Magistrate  of  Serajgunge,  dated  the  8th  May  1905,  directing  the  attachment 
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of  the  disputed  land  in  this  case  until  a  competent  Court  determines 
the  rights  of  the  parties  thereto,  or  the  person  entitled  to  the  possession 
thereof,  should  not  be  set  aside. 

The  grounds  upon  which  the  Rule  was  granted  were  :  firsf^  that  the 
Magistrate  in  his  initial  order  did  not  state  in  detail  the  grounds  upon 
which  he  was  satisfied  that  a  dispute  existed  which  was  likely  to  cause  a 
breach  of  the  peace;  and,  secondly^  that  the  Sub-Divisional  Officer  who 
instituted  the  case  had  transferred  it  for  trial  to  a  Subordinate  Magistrate, 
which,  it  is  contended,  he  had  no  power  to  do. 

The  first  ground  fails,  owing  to  the  decision  of  the  Full  Bench  of  tlii^ 
Court  in  the  reference  heard  on  Saturday  last  (1). 

As  regards  the  second  ground  the  learned  pleader  for  the  ap])licants 
contends  that  a  case  under  section  145,  C.  Cr.  P.,  is  not  a  criminal  case, 
and  in  support  of  this  contention  he  cites  the  case.  In  re  Pamlurang  Govind 
Pujari  and  others  (2).  We,  however,  do  not  agree  with  the  view  taken 
by  the  learned  Judges  who  decided  that  case.  Furthermore,  it  is  express- 
ly held  in  the  case  of  Satish  Cluitidra  Panday  v.  Rajendra  JS^arain  Btujchi 
(3)  that  a  case  under  section  145,  C.  Cr.  P.,  is  a  criminal  case  and  that  a 
Magistrate  has  power  to  transfer  it  under  sections  192  and  528,  C.  I'r.  P. 
There  is  also  the  ruling  of  the  Madras  High  Court  in  the  case  of  Arumuga 
Tegundan  ami  another  (4)  petitioners,  which  is  directly  in  point.  There 
is  another  case,  namely,  that  of  Surjya  Kanta  Roy  Chowdhry  v.  The 
Emperor  (5)  which  relates  to  proceedings  under  s.  107,  C.  Cr.  P.  In  that 
case  it  was  held  that  the  Magistrate  may  transfer  such  j)roceedings  for 
enquiry  to  another  Magistrate.  These  cases  support  the  view  that  there  is 
no  illegality  in  the  proceedings  of  the  Sub-Divisional  Magistrate  in  this  case. 

There  is  another  case  to  which  we  may  refer,  namely,  that  of  LoUt 
Mohan  Moitra  v.  Siuja  Kanta  Acharjee  (1).  In  this  case  certain  doubt:^ 
have  been  expressed  as  to  whether  a  case  under  section  145,  C.  Cr,  P.,  \^ 
a  criminal  case.  But  the  Judges  who  decided  the  case  do  not  go  so  far 
as  to  say  that  such  a  case  is  not  a  criminal  case,  and  they  certainly  do  not 
decide  that  such  a  case  could  not  be  transferred  under  sections  11)2  and 
528,  C.  Cr.  P.  Their  decisioii  rather  relates  to  the  power  to  transfer  con- 
ferred on  this  Court  by  section  520,  C.  Cr.  P. 

We  therefore  think  that  there  is  no  illegality  in  the  proceedings  of 
the  Magistrate;  and,  that  even  if  there  were,  it  was  cured  by  section  529 
clause  (/),  Code  of  Criminal  Procedure,  as  was  held  in  the  case  of  Btij 
Mohon  Roy  Chowdhury  v.  Prosunno  Chandra  Chatterjee  (2). 

This  Rule  is  accordingly  discharged.  Rule  discharged, 

(1)  (1905)  2  C.  L.  J.  259,  (3)  (1900)  I.  L.  R.  25  num.,  179. 

(2)  (1905)  I.  L.  R.  22  Calc,  89S.  (4)  (1902)  I.  L.  R.  2G  Mtul.,  188. 

(5)  (1904)  I.  L.  R,  31  Calc,  350. 
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(1  Bom.  L.  ie.,  985.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY, 

Nov.  30     [CRIMINAL  APPEAL  Nos.  486  &  487  of  1905.]        1905. 

Present  : — Sir    Lawrence   Jenkins,    K.  C.  I.  E.,    Chief   Justice,   and 

Mr.  Justice  Russell. 

EMPEROR  V.  ANANDA  BHAU. 

.     iV«'//  Codr  Art  (XLVofl8Q0),  n>c.  300~Murder— Proof —Practiee, 

>\'hcre  071C  is  oliarfjed  with  the  murtler  of  another,  three  facts  obviously  have  to  be  ctsab- 
lisbo*!.  First  of  all  tliat  the  jxii'sou  allied  to  be  munlerecl  is  dead :  secondly,  that  he  dietl  by 
the  means  alle^ctl  on  the  jwrt  of  the  prosecution  :  and,  thinlly  that  the  accused  intentionally 
t«v)k  that  part  in  causing  his  death  which  is  attribute*!  to  him  by  the  prosecution. 

The  facts  appear  sufficiently  set  forth  in  the  judgment. 

Mr.  J.  7?.  Gharpnre^  for  the  accused. 

Rao  Bahadur  Vasudeo  J.  Kirtikar^  Government  Pleader,  for  the 
Crown. 

Jenkins^  C.  J. — Ananda  walad  Bhau  and  Saku  mard  Bhika  have 
both  been  convicted  by  the  learned  Sessions  Judge  of  Nasik  of  the  offence 
of  murder  and  each  has  been  sentenced  to  death. 

In  coming  to  this  conclusion  the  learned  Judge  disagreed  with  the 
Assessors,  both  of  whom  thought  that  the  oflEence  was  not  proved. 

The  case  now  comes  before  us  for  the  purpose  of  confirmation  and 
by  way  of  appeal. 

Now  where  one  is  charged  with  the  murder  of  another,  three  facts 
obviously  have  to  be  established. 

First  of  all  that  the  person  alleged  to  be  murdered  is  dead :  secondly 
that  he  died  by  the  means  alleged  on  the  part  of  the  prosecution :  and 
thirdly,  that  the  accused  intentionally  took  that  part  in  causing  his  death 
which  is  attributed  to  him  by  the  prosecution. 

Hero  the  prosecution  suggest  that  Bhika  was  murdered  by  the  ad- 
ministration to  him  of  poison. 

The  actual  words  of  the  charge  are  these  : — "  I  hereby  charge  you 
Ananda  walad  Bhau  and  Saku  mard  Bhika,  that  you  on  or  about  the  4th 
day  of  July  1905,  at  Manmad,  committed  murder  of  one  Bhika  walad 
Chimna  by  poisoning  him,  and  thereby  committed  an  offence  punishable 
under  s.  302  of  the  Indian  Penal  Code.""^ 

Now  the  first  question  then  is,  whether  Bhika  is  dead. 

The  accused  in  their  confessions  state  him  to  be  dead,  and  there  is  the 
ovidenc'o  of  Rama  and  Khandu  to  that  effect. 

I  for  my  own  part  have  no  doubt  that  on  the  4th  of  July  it  did  appear 
to  those  several  persons  that  Bhika  was  dead.  I  further  think  that  he  was 
buried.     Bat  then  wo  are   confronted   by   the   mysterious   circumstance 
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that  the  place  of  burial  pointed  out  by  the  accused  Ananda,  by  Khandu 
and  by  Haina,  contains  no  trace  of  the  body.  Tlie  black  hairs  said  to  have 
been  found  may  be  disregarded,  for  the  evidence  on  the  point  is  extremely 
vague  and  there  is  reason  to  believe  that  Bhika's  hair  may  have  been  gray 
an4  not  black. 

What  then  became  of  Bhika's  body  ?  There  are  two  possible  alterna- 
tives :  either  that  he  was  in  a  trance  and  that  on  recovering  consciousness, 
he  was  able,  after  escaping  from  the  shallow  grave  in  which  he  had  been 
placed,  to  disappear  from  the  scene.  This  involves  no  absolute  impossi- 
bility, more  especially  when  regard  is  had  to  the  description  of  the  grave 
contained  in  the  record.  The  other  alteniative  is  that  Bhika's  body  was 
removed,  but  then  one  would  have  expected  some  trace  to  be  left,  or  some 
information  to  be  forthcoming,  but  there  is  none.  Under  the  circum- 
stances it  is  at  least  doubtful  whether  we  should  be  justified  in  saying  that 
it  was  conclusively  proved  that  Bhika  was  dead. 

The  importance  of  this  aspect  of  the  case  and  the  caution  demanded 
is  brought  out  by  the  remarks  of  many  learned  Judges  based  on  many  a 
sad  experience.  Thus  it  has  been  said  by  Baron  Parke  : — "  The  only  fact 
which  the  law  requires  to  be  proved  by  direct  and  positive  ev-idence  is  the 
death  of  the  party  by  finding  the  body,  or  when  such  is  absolutely  im- 
I)ossible,  by  circumstantial  evidence  leading  closely  to  that  result  as  where 
a  body  was  thrown  overboard  far  from  land,  when  it  is  quite  enough  to 
prove  that  fact  without  producing  the  body."  Sir  Mathew  Hale  again 
once  said,  "  I  will  never  convict  any  person  of  murder  unless  there  is  any 
trace  of  the  body  or  unless  the  body  is  found." 

But  the  matter  does  not  rest  there.  There  are  several,  and,  as  I 
think,  even  greater  difficulties  in  the  way  of  confirming  this  sentence. 

The  death  is  alleged  to  have  been  caused  by  poisoning.  The  poison 
said  to  have  been  administered  is  opium.  Now,  who  administered  it  ? 
Apart  from  the  statements  of  those  implicated  we  have  to  rest  on  the  un- 
certain evidence  of  the  opium  seller  who  says  that  he  recollects  selling 
four  annas  worth  of  opium  to  Khandu  and  Ananda  on  two  separate  days, 
and  he  deposes  to  this  although  he  cannot  name  any  one  else  to  whom  he 
sold  opium  out  of  those  who  came  to  his  shop  on  those  days  or  mention 
the  quantity  of  opium  sold  to  any  individual.  And  naturally  so,  for  he 
has  no  kind  of  record  of  his  sales.  His  evidence,  therefore,  must  be  re- 
garded as  weak.  Supposing  it  to  be  accepted,  what  then?  From  the 
record  before  the  Court  it  would  seem  that  Bhika  was  an  opium-eater  who 
took  opium  daily. 

But  in  Taylor  on  Medical  Jurisprudence  it  is  said  at  page  364,  Vol.  I, 
"  persons  may  by  habit  take  enormous  doses  of  opium  (opium  eating)  with 
comparative  impunity." 
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So,  that  IS  the  person  to  whom  opium  is  said  to  have  been  administer- 
ed, and  we  have  no  evidence  to  show  what  would  be  the  effect  on  such  a 
man  o£  the  small  quantity  said  to  have  been  purchased. 

Then,  who  administered  the  opium  ?  Here  we  have  to  rely  only  on 
the  statements  of  the  accused.  But  those  statements  certainly  invite  com- 
ment. First  we  have  the  earliest  confessions  of  Ananda  and  Saku,  both  of 
whom  say  in  effect  that  the  opium  was  given  by  Ananda.  Then  we  have 
the  second  set  of  confessions  l)y  them,  in  both  of  which  it  is  said  that  it 
was  Saku  who  administered  the  opium  in  milk.  Then  we  come  to  the 
last  version  before  the  Sessions  Judge  where  Ananda  says  that  it  was  he 
who  administered  opium  to  the  deceased  evidently  as  a  part  of  his  daily 
(lose.  He  says,  '*  Bhika  was  ill  and  being  an  opium-eater  I  gave  him 
opium.'' 

In  the  same  way  the  statement  of  Saku  before  the  Sessions  Judge  is, 
"  my  husband  had  fever.  He  was  an  opium-eater  ;  took  it  every  day.  I 
asked  for  two  annas  worth  of  opium  to  give  him  a  little  every  day." 

It  cannot  be  said  that  the  statements  of  the  accused  before  the  Ses- 
sions (*ourt  were  such  as  to  incriminate  them  to  the  extent  of  justifying  a 
conviction  against  them. 

I,  for  my  own  part,  am  unable  to  say  that  it  is  established  that  the 
death  of  the  deceased  was  caused  by  opium,  and  because,  even  if  it  be 
assumed  that  Bhika  died,  there  is  nothing  to  show  that  he  died  of  opium  ; 
for,  the  mere  fact  that  he  took  opium  or  that  opium  may  have  been  given 
to  him  looses  its  significance  in  the  light  of  the  fact  that  he  was  an  opium- 
eater  and  was  at  the  time  suffering  from  fever  of  so  serious  a  description 
that  according  to  the  view  even  of  the  Sessions  Judge  it  is  quite  possible 
that  if  the  opium  had  the  effect  which  has  been  attributed  to  it  by  the 
Sessions  Judge.  Still  its  only  consequence  was  to  accelerate  the  death  by 
a  few  hours. 

The  case  is  enveloped  in  mystery  and,  though  the  circumstances  may 
give  rise  to  gnive  suspicion,  it  is  not  one  in  which  (in  my  opinion)  we 
would  be  justified  in  finding  the  accused  guilty  of  the  crime  of  murder 
with  which  they  are  charged.  And  if  not  guilty  of  that  crime,  it  is  clear 
that  no  other  crime  can  be  ascribed  to  them. 

We  must  therefore  decline  to  confirm  this  sentence,  and  we  must 
reverse  the  conviction,  and  acquit  the  accused. 
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Ih  re  pitambar  pwarkadas. 

(7  Bom.  L.  R.,  998.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

Dec.  7  [CRIMINAL  REVISION  No.  44  of  1905.]  1905. 

Present ; — Sir  Lawrence  Jenkins,  K.  C.  I.  E.,  Chief  Justice,  and 

Mr.  Justice  Russell. 

In  re  PITAMBAR  DWARKADAS. 

(ynninal  Pi'orednrr  Code  (Ad  V  of  1898),  nee.  850—FuUe  and  cexafious  charge^Com^ 
jyeuMtthii   -Flriit  Cifi.t.i  yfagiittrute — SettghmM  Jtidtje. 

The  Sessions  Jud.sre  1ms  no  power  to  interfere  in  revision  with  an  onler  of  componsation 
]mss«l  hy  a  Fim  Class  Magistrnte,  under  the  provisions  of  s.  250  of  the  Criminal  Procedure 
(Njtlc,  IHDS. 

Tlie  facts  of  the  case  were  as  follows  : — 

Three  persons  were  charged  by  one  Pitamber  under  ss.  395  and  51 1  of  the  Indian  Penal 
C(Mle,  Ixifore  the  Resident  First  Class  Magistrate  of  Kaira.  The  learned  Magistrate  came  to  the 
conclusion  that  the  charge  was  false  and  directed  the  complainant  Pitamber  to  pay  to  each 
accusal  Ks.  30  as  compensation  under  s.  250  of  the  Criminal  Procedure  Code,  1898, 

The  complainant  thereupon  applictl  to  the  Court  of  Sessions  against  this  order  of  compensa- 
tion, and  the  Sessions  Court  reversed  the  order. 

The  Govcnmicnt  of  Bombay  applietl  to  the  High  Court  under  its  criminal  revisional  juris- 
diction contending,  among  other  things,  that  the  order  of  compensation  having  been  passed  by 
a  Magistrate,  First  Class,  the  Sessions  Court  had  no  jurisdiction  to  interfere  with  it  either  in 
appeal  or  in  revisirHi. 

Rao  Bahadur    Vasudeo  J.  Kirtikar,   Government   Pleader,   for  the 
( ^'own. 

Per  Curiam. — The  Additional  Sessions  Judge  had  no  power  to  enter- 
tain this  case  in  revision,  so  that  his  order  must  obviously  be  set  aside. 

Tlie  question  is  whether  we,  entertaining  the  case  on  revision,  o^ght 
to  interfere  with  the  Magistrate's  order.  We  have  no  doubt  that  we 
should  not.  The  Magistrate  acted  quite  within  the  limits  of  his  discretion 
and  exercised  his  discretion  very  wisely  in  proceeding  as  he  did  under 
section  250. 

The  order  of  the  Magistrate  will  be  restored. 


(26  A.  W.  X,  11.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Doc.  12  [CRIMINAL  APPEAL  No.  820  of  1905.]  1905. 

Present : — Mr.  Justice  Banerji. 

EMPEROR  r.  RAM  SARUP. 

Art  Xo.  XI  of  1878  ( India  ti  Annx  Act),  hh,  19  and  20— Deji  nit  ion— Concealment  of  arms 
on  search  heinfj  made  In/  the  Police-^  Met-e  denial  of  ^nmemon  nift  concealment— Poiute*sioH  of 
unVirrturd  ann:t. 

IM,K  .ha.  the  mere  .lo.ial  ,m  the  i«rt  of  a  person  whose  house  is  being  searched  by  the 
IK.h..   f..,.  unl„.ons..,l  „v,„s  tha.   he  has  any  such  arms  in  his  possession  4oes  not  constitute  » 
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concealment  or  attempt  to  conceal  arms  on  search  being  made  bj  the  police  within  the  meanr- 
ing  of  the  second  paragraph  of  section  20  of  Act  No.  XI  of  1878. 

Held^  also  that  where  unlicensed  arms  are  found  concealed  upon  premises  which,  though 
legally  the  joint  property  of  a  joint  Hondu  family,  are  in  fact  at  the  time  of  the  finding  in  the 
exclusive  possession  and  control  of  one  member  of  the  family,  that  member  of  the  fomily  can 
properly  be  held  to  be  in  possession  of  such  arms. 

In  this  case  one  Ram  Sarup,  a  member  of  a  well-to-do  family  of  zamindars  and  money- 
lenders in  the  Bareilly  district,  was  tiied  by  the  Sessions  Judge  of  Bareilly  for  various  offences 
under  the  Indian  Arms  Act  (No.  XI  of  1878).  The  charges  were  three,  firstly,  under  section  19 
(/)  of  the  Arms  Act,  of  having  in  his  possession  arms  and  ammunition  in  contravention  of  the 
provisions  of  the  Act ;  secondly,  under  section  20  read  with  section  19  (<?)  of  the  Act,  of  im- 
porting arms  into  British  India  from  the  Gwalior  State  ;  and,  thirdly,  of  attempting  toconceal 
arms  on  a  search  being  made  by  the  police  under  section  20,  paragraph  2.  The  Sessions  Judge 
found  Ram  Sarup  guilty  upon  all  three  counts,  and  sentenced  him  to  one  year's  rigorous  im- 
prisonment on  each  of  two  former,  the  sentences  to  run  consecutively,  and  to  six  months' 
rigorous  imprisonment  on  the  third  count,  to  run  concurrently  with  the  other  sentences. 

Ram  Sarup  appealed  against  these  convictions  and  sentences  to  the  High  Court,  where  it 
was  OMitended,  as  to  the  conviction  under  the  second  paragraph  of  section  20,  that  the  facts 
disclosed  did  not  amount  to  any  offence  under  that  paragraph  ;  as  to  the  question  of  importa- 
tion, that  the  evidence  was  not  sufficient  to  sustain  the  finding  that  Ram  Sarup  had  imported 
the  arms  which  were  foand  upon  certain  premises  belonging  to  the  joint  family  of  which  Ram 
Sarup  was  a  member,  and  as  to  the  question  of  possession,  that,  the  rooms  where  the  arms  were 
found  being  part  of  the  joint  family  property,  the  ruling  in  the  case  of  The  Qneen-Empre49  v. 
Sawgam  LaZ  (L  L.  R.,  15  All.,  129)  applied,  and  the  possession  of  the  arms  could  not  be  attri- 
buted to  the  appellant  exclusively. 

Colvin  O*  Conor ^  for  the  appellant. 

The  Assistant  Government  Advocate  (Porter),  for  the  Crown. 
Baneryiy  J, — The  appellant  Ram  Samp  has  been  convicted  under  sec- 
tion 19,  cl.  (r)  of  the  Arms  Act,  under  section  20  read  with  section  19,  cl. 
(/)  of  that  Act,  and  under  the  second  paragraph  of  section  20  of  the  Act, 
and  has  been  sentenced  to  different  terms  of  imprisonment,  including  soli- 
tary confinement.  It  appears  that  upon  information  received  by  the  Dis- 
trict Magistrate  the  house  of  Ram  Sarup  was  searched  by  the  police.  A 
pistol  was  found  in  a  granary  attached  to  a  shop  carried  on  by  Ram 
Sarup  among  bales  of  cloth.  Three  swords  and  another  pistol  were 
found  in  another  room  concealed  behind  some  beams.  Some  ammuni- 
tion was  also  found  in  that  room.  The  learned  Sessions  Judge  has 
convicted  Ram  Sarup  of  having  imported  arms  in  contravention  of  the 
provisions  of  section  6  and  of  being  in  possession  of  such  Arms.  He 
has  also  convicted  him  of  having  concealed,  or  attempted  to  conceal, 
arms  on  search  being  made  in  his  house.  I  shall  consider  the  questions 
raised  in  the  order  in  which  they  were  argued  by  Sir  Walter  Colvin  on 
behalf  of  the  appellant.  Ho  contends  that  the  conviction  under  the  second 
paragraph  of  section  20  is  illegal,  as  upon  the  facts  found  there  was  no 
concealment  or  attempt  at  concealment  within  the  meaning  of  the  section. 
The  learned  Judge  finds,  and  the  e\ndence  proves,  that  when  Mr.  William- 
son, the   District  Superintendent  of  Police,  went  to  search  the  house  in 
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which  Ram  Sarup  lived,  the  latter  denied  that  he  had  any  arms  in  his 
possession.  The  learned  Judge  says  that  this  amounted  to  concealment, 
as  the  word  "  conceal "  bears  the  meaning  o£  "  forbearing  to  disclose."  I 
am  unable  to  agree  with  the  learned  Judge.  The  words  "  conceals  or  at- 
tempts to  conceal "  in  the  second  paragraph  of  section  20  must  be  read 
with  wliat  proceeds,  namely,  that  the  concealment  or  attempt  at  conceal- 
ment was  made  on  a  search  being  made  under  section  25.  This  obviously 
does  not  mean  that  a  mere  denial  to  a  Police  Officer  making  a  search 
of  any  arms  being  in  the  house  is  equivalent  to  concealment  or  attempt 
at  concealment.  There  must  be  some  overt  act  of  concealment  or  attempt 
at  concealment  with  a  vi«vv  to  prevent  the  discovery  of  the  arms  searched 
for.  No  such  thing  happened  in  this  case.  I  am  therefore  of  opinion 
that  the  conviction  under  the  second  paragraph  of  section  20  cannot  be 
sustained.  The  learned  Assistant  Government  Advocate  made  no  attempt 
to  support  the  learned  Judge's  view  upon  this  jmint.  The  conviction  and 
sentence  under  the  second  paragraph  of  section  20  must  therefore  be 
set  aside. 

The  next  q^uestion  is  whether  it  has  been  proved  that  the  accused  had 
arms  in  his  possession.  As  I  have  already  said,  a  pistol  was  discovered 
in  a  granary  behind  the  shop  which  is  carried  on  by  the  accused  alone. 
The  other  arms  were  found  in  a  room  of  which  the  accused  had  the  key. 
He  stated  to  the  District  Superintendent  of  Police  that  he  had  lost  the 
key  of  that  room,  and  thereupon  the  padlock  was  broken  open,  the  room 
was  entered  and  the  arms  were  discovered.  The  arms  were  thus  found 
ill  a  part  of  the  house  which  was  in  the  exchisive  possession  of  the  appel- 
lant. It  is  true  that  according  to  the  evidence  of  Gobardhan  Das,  the 
brother  of  the  accused,  hie  and  his  brother  form  a  joint  Hindu  family.  But 
the  evidence  discloses  that  the  rooms  in  which  arms  were  found  were  lu 
the  exclusive  possession  and  under  the  control  of  the  accused.  This  dis- 
tinguishes the  present  case  from  the  case  of  Qtteen^Hmpress  v.  Sangam 
Lai  (L  L.  7?.,  15  AIL,  129).  I  am  therefore  of  opinion  that  the  conviction 
upon  the  charge  of  being  in  possession  of  arms  must  be  upheld. 

As  for  the  charge  of  importing  arms,  the  evidence  proves  these 
facts  t— Ram  Sarup  went  to  Gwalior  on  the  occasion  of  the  funeral  cere- 
hionies  [connected  with  the  death  of  the  father  of  one  Chiranji  Lai.  He 
Vas  staying  with  ('hiranji  Lai,  and  on  that  occasion  at  his  request  Chiranji 
Lai  bought  certain  arms,  one  of  which  was  the  pistol,  exhibit  T,  I'oumi  in 
the  possession  of  the  accused.  It  has  also  been  proved  that  he  was  on 
that  occasion  accompanied  by  two  men  Teja  and  Kalian,  who,  according 
to  the  evidence  of  Gobardhan  Das,  are  the  associates  of  one  Buraua,  who 
Is  said  to  have  ruined  the  accused  Ram  Sarup.  After  Ram  Sarup's  de- 
parture Trom  Gwalior  some  more  arms  were   bought  by  Chiranji -I^al  and 
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put  in  a  box  which  contained  the  pistol,  exhibit  I.  The  box  was  made 
over  to  Teja  and  Kalian  who  brought  it  away.  Some  of  those  arms  were 
fonnd  in  the  possession  of  the  accused  and  have  been  duly  identified.. 
Coupling  these  circumstances  together,  it  is  reaiW)nable  to  infer  that  the 
arms  were  imported  by  the  accused.  I  think  the  conclusion  at  which  the 
Learned  Sessions  Judge  has  arrived  upon  this  part  of  the  case  is  correct. 

Now  remains  the  question  of  sentence.  The  accused  is  a  young  man 
belonging  to  a  respectable  and  well-to-do  family  of  zamindars  and  money- 
lenders. It  IS  manifest  that  the  arms  were  not  imported  for  the  purpose 
of  committing  any  crime.  Under  these  circumstances  the  sentences  passed 
on  him  are  in  my  judgment  unduly  severe.  I  think  the  ends  of  justice 
will  be  sufficiently  met  by  altering  the  sentences  under  section  19,  cl.  (c), 
and  under  section  20  read  with  section  19,  cl.  (/),  to  sentences  of  six 
months'  rigorous  imprisonment,  the  two  sentences  to  run  concurrently, 
and  I  order  accordingly.  The  sentence  of  solitary  confinement  is  set  aside, 
as  also  are  the  conviction  and  sentence  under  the  second  paragraph  of  sec- 
tion 20.     To  the  above  extent  I  allow  the  appeal. 


(26  A.  W.  ]S\13.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Dec.  15  [CRIMINAL  REVISION  No.  584  of  1905.]  1905. 

Present  : — Mr.  Justice  Aikman. 

EMPEROR   r.   ABDUL    HAL 

Ad  No,  IiroflSer  (Gamhlinj  Act)  9.  13—CMmiHtl  Pi^cedui^  Code,  m.  110,  514— 
Security  for  good  heharUmr— Convict i(m  for  gamhling  in  a  public  place — Fifrfeiturcofsecurittf, 

WhieriB  a  conviction  for  an  offence  under  the  Gambling  Act  was  had  against  a  person  who 
was  At  the  time  under  security  to  be  of  good  behaviour,  it  was  held  that  such  a  conviction  was 
a  good  ground  for  taking  action  under  section  514  of  the  Code  of  Criminal  Procedure,  al- 
though, having  regard  to  the  nature  of  the  offence  the  Magistrate  might  well  exercise  the  dis- 
cretion conferred  on  him  by  clause  (5)  of  the  section. 

In  this  case  one  Abdul  Hai  was  convicted  by  a  Bench  of  Magistrates  exercising  second 
class  powers  of  the  offence  of  gambling  in  a  public  place  after  previous  conviction  for  an 
offence  under  the  Gambling  Act.  Abdul  Hai  appealed  to  the  District  Magistrate,  who  dismissed 
his  appeal,  and  finding  that  he  was  under  security  to  be  of  good  behaviour  directed  proceedings 
to  be  taken  for  the  forfeiture  of  his  bond.  Against  this  order  Abdul  Hai  applied  in  revision  to 
the  High  Court.  So  far  as  the  l^ality  of  the  applicant's  conviction  went,  the  application  was 
not  seriously  pressed  ;  but  the  question  mainly  urged  was  that  the  Magistrate's  order  directing 
proceedings  to  be  taken  with  a  view  to  the  forfeiture  of  the  applicant's  security  was  not  justified 
in  law. 

Agartmla  and  Gulzari  Lai,  for  the  applicant. 

The  Assistant  Government  Advocate  (Porter),  for  the  Crown. 

Aikman,  J. — The  applicant,  Abdul  Hai,  was  con\ncted  of  gambling 
in  a  public  pkce  and  sentenced  under  section  13  of  Act  No.  Ill  of  1867  to 
a  fine  of  Rs.  10.     The  conviction  was  affirmed  on  appeal  by  the  District 
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Magistrate.  In  this  application  for  revision  one  of  the  grounds  taken  is 
that  the  conviction  was  bad.  This  ground  is  not  now  pressed.  At  the 
time  when  the  offence  was  committed  the  accused  was  under  a  bond  to  be 
6t  good  behaviour.  In  dismissing  the  appeal  the  learned  Magistrate 
directed  that  proceedings  should  be  taken  under  section  514  of  the  Code  of 
Criminal  Procedure  for  forfeiture  of  the  bond.  The  last  ground  in  the 
application  is  that  the  direction  given  by  the  learned  District  Magistrate 
for  forfeiture  of  the  bond  is  not  justified  by  law  and  the  procedure  adopted 
is  illegal.  I  see  no  illegality  in  the  procedure  which  would  call  for  the 
interference  of  this  Court.  The  bond  has  not  yet  been  forfeited.  It  will 
be  open  to  the  applicant  to  show  cause  why  the  penalty  should  not  be  paid 
when  the  matter  comes  to  bo  dealt  with  under  section  514  of  the  Code  of 
Criminal  Procedure.  At  the  same  time  I  would  remiirk  that  if  the  Court 
decides  to  enforce  the  bond,  this  is  clearly  a  case,  having  regard  to  the 
nature  of  the  offence  of  which  the  applicant  has  been  convicted,  for  the 
Court  to  exercise  the  discretion  given  by  sub-section  5  of  section  514  of 
the  Code  of  Criminal  Procedure  and  make  a  considerable  remission  of  +he 
penalty.     With  these  remarks  I  direct  that  the  record  be  returned. 


'      .  (3  A.  L.  J.,  1.) 

.  IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 
Sept.  7         [CRIMINAL  REVISION  No.  432  of  1905.]  1905. 

Present : — Mr.  Justice  Richards. 

RAM  NARAIN  v.  JOKHAI  RAM  and  others. 

Peml  Code—A:t  XL  V  of  1860— section  20Q— Tranter  of  a  decree  mhject  to  attachment— 
not  fraudulent. 

There  is  nothing  to  prevent  a  jutlgment-<lcbtor  from  dispasing  of  his  interest  in  an  attache*! 
debt.  The  Court  should  not  presume  a  fraudulent  intention  because  he  do:s  what  he  is  en- 
titled to  do. 

The  material  facts  of  the  case  are  as  follows  : — 

Jokhai  Ram  and  others  obtained  a  money-decree  against  Ram  Namin  and  others,  and 
attached  a  certain  debt  due  to  Ram  Narain  from  one  Janki  Das  on  account  of  some  partnership 
business.  Ram  Narain  brought  a  suit  for  the  amount  due  from  Janki  Das  and  obtained  a 
decree.  The  next  day  after  the  decree  was  jxaj'sed,  Ram  Narain  assigned  it  to  one  Ram  Charan 
without  mentioning  the  subsisting  attachment  under  Jokhai  Ram's  decree.  Jokhai  Ram  and 
others  applied  under  section  195  of  the  Cotle  of  Criminal  Procedure  for  sanction  to  prosecute 
Ram  Narain  under  section  206  of  the  Indian  Penal  Code.  The  Sulxndinate  Judge  refusetl  to 
grant  sanction  but  the  District  Judge  grante<l  it. 

Ram  Narain  applied  for  revision  of  the  onler. 

Gulzari  Lil  (with  him  Satya  Chandur  Mukerji)^  for  the  petitioner,  submitted  that  the 
facts  disclased  no  offence  untler  section  206  of  the  luilian  Penal  CihIc.  The  sale  of  the  decree 
to  Ram  Charan  could  not  possibly  affei-t  the  rights  of  the  attaching  cre<litors.  The  assignment 
could  not  prevent  the  property  from  beiqg  taken  in  exet^ution  of  the  decree.  Besides  the  at- 
tachment under  section  268  of  the  Coile  of  Civil  Procedure  did  not  c.irry  with  it  any  prohibi- 
tion against  alienation. 
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AI*f on,  for  th(*  opposite  jmi-ty,  nrgued  that  under  section  206  merely  an  intent  to  prevent 
the  property  from  being  taken  in  execution  is  necewary.  It  was  quite  immaterial  whether  the 
asHigiimeut  in  question  woultl  legally  have  that  effect  or  not.  It  was  like  the  case  of  a  thief 
putting  his  hand  into  an  empty  pocket.  The  fact  that  the  decree  was  aFsigned  the  next  day 
after  its  being  passed  and  that  it  was  transferred  tor  a  very  inadequate  price  showed  that  the 
assignment  was  fraudulent. 

The  following  judgment  was  delivered  by 

Richards,  J, — In  granting  the  sanction  for  prosecution  the  District 
Judge  has  proceeded  on  an  erroneous  view  of  the  law.  It  is  admitted 
that  the  assignment  of  the  decree  was  in  law  wholly  ineffectual  as  against 
the  decree-liolders  who  had  attached  the  debt.  Every  fact  that  has  been 
alleged  is  entirely  consistent  with  innocence,  in  fact,  I  may  say  more  con- 
sistent with  innocence  than  guilt.  The  judgment-debtor  had  sold  a  decree 
for  a  largo  amount  for  considerably  less  than  half  its  amount  in  cash. 
There  is  nothing  whatever  in  law  to  prevent  a  judgment-debtor  from  dis- 
posing of  his  interest  such  as  it  may  be  in  an  attached  debt.  The  Court 
has  no  right  to  presume  a  fraudulent  intent  because  a  person  does  w  hat  he 
is  legally  entitled  to  do.  In  my  ophrien  the  decision  of  the  Subordinate 
Judge  of  Cawnpore  was  quite  correct ;  the  order  of  the  District  Judge 
must  be  set  aside. 

Sanction  quashed. 


(3A.L.J.,2). 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. ; 
Nov.  3  [dtlMINAL  APPEAL  No.  685  of  1905.]  1905 

Present : — Mr.  Justice  Aikman. 
BALDEO  PRASAD  and  others  r.  EMPEROR.  ; 

Cnm'nuil  Procedure  Code  (Act  V of  1808),  secflms  235  and403—jtreriaus  cmricfioH/or 
offence  under  aection  305  of  the  Indian  Penal  Code—  SHb9equetU  trial  for  abdueti&n  not  barred, 

^V^here  under  a  charge  under  section  365  of  the  Imlian  Penal  Code  a  conviction  is  ha<l,  a 
Bubsecjuent  trial  for  abduction  is  not  barre<l  by  section  403  of  the  Code  of  Crimrual  Eroccilure, 
the  case  being  one  which  falls  under  section  235,  sub-section  (1). 

The  facts  and  argument  api)ear  from  the  judgment. 

Satf/a  Chandra  Mukerjiy  for  the  appellant. 

Government  Pleader  (Ghulam  Mttjtaba),  for  the  C-rown. 

The  follo^ving  judgment  wa«  delivered  by 

Aikman,  J, — The  nine  appellants  have  been  convicted  of  abducting 
Mussammat  Kulla  with  intention  to  cause  her  to  be  secretly  and  wrong- 
fully confined  and  have  been  sentenced  to  five  years'  rigorous  imprison- 
ment each,  under  section  365  of  the  Indian  Penal  Code*  Mussammat 
Kulla  was  the  widow  of  one  Grulab  RaL  After  Oulab  Rai's  death  she 
continued  to  live  for  sometime  in  the  house  of  her  stei>-son,  Nitanand,  one 
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of  the  appellants.  She  afterwards  left  that  house  and  took  up  her  ahode 
with  one  Merai  Kurmi  of  the  same  village  with  whom  she  had  C5ontracted 
an  intimacy  and  to  whom  she  bore  a  child.  It  is  stated  that  she  went 
through  a  form  of  marriage  with  Merai.  This  was  fesented  by  her  step- 
son and  her  husband's  relations.  On  the  30th  September,  1902,  the  ap- 
pellants attackj3d  Merai's  house,  inflicted  a  beating  oti  him  and  his  two 
brothers  and  carried  off  Kulla  and  her  child  to  Nitanand's  house.  For 
this  attack  on  Merai  and  his  brothers  the  accused  were  previously  prose- 
cuted and  convicted  ;  they  were  not  then  charged  with  the  abduction  of 
Kulla,  probably  because  Kulla  could  not  Retraced.  Kulla's  brother  and 
Merai  have  since  tried  in  vain  to  discover  the  woman's  whereabouts.  As 
no  trace  of  her  could  be  found,  the  brother  has  instituted  the  present  pro* 
secution.  la  arguing  the  appellants'  case  their  learned  pleader  contended 
that  as  the  accused  might,  on  the  facts  elicited  in  the  former  trial,  have 
been  then  cliarged  with  the  offence  of  which  they  have  now  been  convict- 
ed the  previous  trial  is,  under  the  provisions  of  ffWkianMi^jike  Gode^ 
Criminal  Procedure,  a  bar  to  thrir  brTi^n;  trind^  WfliiM  i—  rtw  iiwu^iw^lun  I 
am  unable  tomtabmiki&rjfietu  la  «f  tjpinlon  the  case  was  one  falling 
uader  {*ectwit.aBi,  4ih  section  (I)  of  the  Oode,  and  therefore  having  re- 
^jjftfdjUHwib-section  (II)  of  section  403  the  ^evi^os  trial  is  not  a  bar  to 
the  present  prosecution.     Th«  disposes  of  the  Ifegal  argument. 

It  wa«  mrgued  on  the  merits  that  the  conviction  of  the  appellants  is 
ngftinst  the  weight  of  evidence.  I  have  considered  the  evidence,  and  in 
my  opinion  the  learned  Judge  gives  ^ood  re^ohs  tor  Relieving  the  evi- 
dence of  the  witnesses  leriiie  prosecution,  which,  if  true,  amply  substan- 
tiates ike  tjharge.  I  was  addi-^s«d  slao  on  the  question  of  sentence,  but 
looking  to  the  fact  that  no  ti-ace  of  the  missing  wotaian  has  been  found 
since  she  was  carried  off  by  the  a<5cused  upwards  of  two  years  ago,  I  ahi 
not  prepared  to  interfere.  If  the  woman  has  not  been  made  away  with> 
her  whereabouts  are  being  concealed.  For  the  above  reasons  1  dismiss 
the  appeaL 

Appeal  dismUsed^ 


(3  A.  L.  J.,  14.J 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Doc.  1       [OBIMINAL  REFERENCE  No.  611  of  1905.]  1905. 

Present : — Mr.  Justice  Knox* 

EMPEROR  r.  DHARAM  SINGH. 

•^  -      Criminal  Procedure  Code  (Act   V  of  1898)~SHmmoHs  caite-CommiimHt  to  Coi$rt  of 
\Se99imi-^na8h^d. 
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;  "Where  a  person  was  commj^ted  for  trial  totheConrt  of  Session  on  charges  under  sectional  352 
and  447  of  the  Indian  Peoal  Code  by  the  Magistrate,  held,  that  the  commitment  should  be 
quashed,  first,  because  there  is  no  warrant  for  such  commitment,  it  being  a  bummons  ease,  and, 
secondly,  because  the  Magistrate  can  adequately  punish  the  offender. 
The  facts  are  as  follows  : — 
An  aflEray  or  riot  occurred  between  a  zamindar's  men  on  one  side  and  a  tenanfs  party  6n 
Jthe  other.  One  of  the  tenant's  party  was  killal  and  three  were  injure<l.  Of  the  zamindar's 
party  four  were  injured.  The  tenants  had  been .  ejectetl  from  their  holding  and  the  jsamindar 
had  taken  possession.  His  servants  were  weeding  crops  sown  in  the  land.  The  tenants  inter- 
fered and  a  fight  ensued  in  which  the  zamindar^s  party  were  victorious.  The  police  sent  up 
both  parties  for  trial.  The  Magistrate  committedfor  trial  four  of  the  zamindar's  party  under 
sections  304  and  325  of  the  Indian  Penal  Cotle  on  the  ground  that  they  had  exceeded 
their  right  of  private  defence.  He  also  committed  for  trial  Dharam  8ingh,  one  of  the 
tenants  on  charges  under  sections  352  and  447' of  the  Indian  Penal  Code,  finding  that 
he  was  the  aggiessor  and  trespassed  on  the  land  and  as^ultetl  one  of  the  zamindar's 
party  «nd. so  pmyokoil  the  affray  or  riot  which  ensued.  His  reason  for  commitling  was 
that  it  was  desirable  to  have  both  cases  tried  together.  The  Sessions  Judge  tried  and  ac- 
quittal the  persons  chargc<l  under  sections  304  and  325  of  the  Indian  Penal  Code  and 
referred  this  matter  to  the  High  Court.  The  material  iwrtiop  of  the  ortler  of  reference  was 
as  follows  :  -"  I  recommend  that  the  commitment  to  Sessions  of  Dharam  Singh  under  sec- 
"  tions  352  and  447  of  the  Indian  Penal  Code  be*  quashetl  as  neither  charge  is  triable  by 
the  Court  of  >Scssioii,  and  the  maximum  punishment,  both  of  imprisonment  and  of  fine, 
are  within  the  power  of  a  Magistrate  of  the  first  class.  Jt  will  thus  be  seen  that  the  case  is 
distinguishable  from  the  following  reported  decisions ; — 

Qu^eii'Epijfr^M  v.  K(njam*iO'Jah  Mundal,  I.  L.  R.,  2-5  Cdl.,  42^. 
.  Qusen-Emptritit  v.  Khurga,  I.  L.  R.,  8  AIL,  665. 
QMeeii'Empreu  y.J^ihari,  AH  W.  N.,  1886,  p.  256. 
And  from  the  unreported  ilecisions  of  the  Allahabad  High  Cuurt  in      *  • 

KiKg-Einperor  w.ILim  ydrai/i  and  others,  Criminal  Reference  No.  556  «f  1*04. 
These  decisions,' however,  show  that  a  commitment  to  Sessions  on  a<2harge««>t  ordinarily 
triable  by  ihaj  Com-t.is  legal  onl/  when  the  Magistrate  cousidei-s  tiiat  be  is  unable  k)  inflict 
adequate  punishmeirt."  •  •  .  *. 

The  parties  were  not  represented. 
The  following  judgment  was  delivered  by 

Kno,Vy  J. — Dharam  Singh  has  been  committed  to  the  (^oiirt  of  Session 
on  charges  franied  under  sections  352  and  447  of  the  Indian  Penal  (^de. 
But  the  offences  upon  which  he  has  beenx^ommitted  are  what  are  technically 
Icnown  as  summons  cases.  The  Code  of  Criminal  Procedure  has  jjres- 
cribed  a  procedure  for  the  trial  of  such  cases,  and  Chapter  20  which  pres- 
cribes that  procedure  contains  no  provision  either  for  framing  or  writing  a 
charge  against  the  accused  person  or  for  committing  him  to  the  Court  of 
Session.  Even  in  warrant  cases  section  254  lays  down  that  when  a  Magis- 
trate is  of  opinion  that  there  is  ground  for  presuming  that  an  accused 
has  committed  an  offence,  which  would  or  should  ordinarily  be  tried  by 
a  Magistrate,  such  Magistrate,  when  he  is  of  opinion  that  he  can  adequate- 
ly punish  an  accused  person,  shall  frame  in  writing  a  charge  against  the 
accused.  The  law"  therefore  requires  that  cases  of  this  kind  be  tried  by  a 
Magistrate  and  not  be  committed  to  a  Court  of  Session.    I  hold  that  the 
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commitment  of  Dharam  Singh  is  wrong  on  a  point  of  law.  Firstly,  be- 
cause there  is  no  warrant  for  the  commitment  of  such  cases,  and  secondly, 
the  maximum  punishment  under  each  offence  was  one  which  the  Magis- 
trate could  inflict.  I  need  hardly  point  out  the  mistake  of  committing 
offenders  to  a  Court  of  Session  when  the  offences  which  they  appear  to 
have  committed  are  offences  which  can  be  adequately  punished  by  Magis- 
terial Courts.  A  commitment  can  be  quashed  only  on  a  point  of  law  and 
for  the  reasons  given  above,  I  quash  the  commitment.  If  the  accused  is 
on  bail,  the  bail  will  be  discharged. 

Commitment  quashed. 


(3  A.  L.  J.,  29.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Dec.  15        [CRIMINAL  REVISION  No.  646  of  1905.]  1905. 

Present : — Mr.  Justice  Aikman. 

RANJIT  V,  EMPEROR. 

Crhnifutl  Procedure  Code^  sectloK  IBS—haAmash—Secifrify  hand  for  3  years—thould  not 
he  run  in  btfore  thawing  hin  good  behariovr  after  bond  discharged— Ecidence  of  conduct  prior 
to  the  expirg  of  the  term — ad/niMibilitg  of. 

It  is  not  fair  to  run  in  a  man  as  hadmnsh  before  he  has  hatl  an  opportunity  of  showing 
that  he  is  willing  to  adopt  an  honest  livelihood.  Hence  where  a  man  was  under  a  bond  for 
his  good  behaviour  for  3  years,  and  within  a  week  of  the  expiry  of  that  term  he  was  again  run 
in  ;  held  that  the  proceedings  should  be  quashetl. 

Evidence,  relating  to  the  period  prior  to  the  date  when  the  term  of  3  years  expired,  is  not 
admissible  in  such  a  case. 

The  facts  of  the  case  and  the  argument  sufficiently  appear  from  the 
judgment  of  the  Court. 

J.  Simeon^  for  the  applicant. 

W.  K.  Porter^  for  the  Crown. 

Tlie  following  judgment  was  delivered  by 

Aikman^  J. — This  is  an  application  for  the  revision  of  an  order  of  the 
learned  Sessions  Judge  of  Aligarh,  directing  the  applicant  to  furnish 
security  for  his  good  behaviour  for  a  term  of  three  years  or  in  default  to 
undergo  rigorous  imprisonment.  The  applicant  had  been  under  a  bond 
for  his  good  behaviour  for  a  term  of  three  years,  which  term  expired  on 
the  13th  of  June,  1905.  On  the  20th  of  June,  1905,  the  present  proceed- 
ings were  instituted  at  the  instance  of  a  Sub-InsjKKjtor  of  Police.  The 
evidence  does  not  show  that  anything  had  occurred  in  the  week  that  had 
elapsed  between  the  expiry  of  the  term  of  the  previous  bond  and  the  in- 
stitution of  these  proceedings.  This  being  so,  I  do  not  think  the  order  of 
the  Court  below  can  be  allowed  to  stand.  As  was  said  in  the  case,  Em* 
^eror  v.  Husain  Ahmad  Khan  and  another  (1),  "  It  is  not  fair  to  run  a  man 

(1)  (1905)  A.  W.  N.,  3i. 
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in  as  a  bad  mash  before  he  has  had  an  opportunity  of  showing  that  he  i.*^ 
willing  to  adopt  an  honest  livelihood."  In  my  opinion  the  ev  idence  relat- 
ing to  the  period  prior  to  the  13th  of  June,  1905,  was-  inadmissible.  For 
the  above  reason**  I  quash  the  order  of  the  Court  below,  jmssed  under 
sub-section  (3),  section  123  of  the  CjJe  of  CKiminal  Proeedure.  If  a 
bond  or  sureties  have  been  furnished,  the  bond  and  the  sureties  are  dis- 
charged. If  the  applicant  is  in  jail  under  the  Sessions  Judge's  order,  he 
must  be  forthwith  released. 

Application  allowi^iL     . 


(15  K.  L.  7^.,  229.) 

IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVERNOR, 
KATHIAWAD. 

July  12  [CRIMINAU  APPEAL  No.  1  of  1D()5-0G.]  1005. 

Present  ;— W.  T.  W.  Baker,  Esq.,  I.  C.  S. 

ILAHIBAKSH  KHAJU— Appellant. 

Criminil  Procedurfi  Codr  (ATt  V of  ISdS),  f<.  221  (7)-  rirr'wu.i  emivlctinn— Enhanced 
jiunUhmrnt — Whipping.  ... 

If  previous  cotivictious  ar%»  to  be  used  for  tae  purpo.43  of  cuha!icjl  puiiislimcat,  they  must 
be  set  out  in  the  chai-gc,  but  if  tbcy  arc  uot  so  ntated,  oiilmiiccd  puuiblimciit,  even  of  v^hipping. 
catinot  be  given. 

FiNDIKCi. 

In  this  case  the  appellant  was  convicted,  on  12th  June  1905,  by  the 
Deputy  Assistant  Political  Aj^ent,  Gohelwad,  of  an  offence  under  section 
379,  I.  P.  C,  and  sentenced  to  21  months  rigorous  imprisonment  and  to 
receive  18  stripes.     Accused  admits  two  previous  convictions  for  theft. 

On  perusing  the  record  I  am  of  opinion  that  there  is  ample  evidence 
to  support  the  conviction,  consisting  of  the  depositions  of  the  complainant 
and  his  witnesses  who  were  in  the  Railway  carriage  when  accused  cut 
open  complainant's  money  bag.  There  is.  also  the  fact  that  a  sum  of 
Bs.  16  odd  was  recovered  from  the  accused  and  his  companions,  and  the 
latter  have  admitted  receiving  money  from  accused  1.  It  also  appears 
from  their  statement  that  some  money  w\is  thrown  out  of  the  window. 
Xhcre  is  evidence  that  comi)lainant  felt  accused  touching  his  waist  and 
caught  his  hand,  and  that  accused  was  seen  throwing  a  razor  out  of  the 
window.     In  these  circumstances  I  have  no  doubt  that  accused  1  is  guilty. 

As  to  his  allegation  that  the  Magistrate  is  biased  against  him,  and 
that  his  application  for  a  transfer  of  the  case  to  some  other  Magistrate  was 
not  forwarded,  there  is  nothing,  but  the  word  of  the  accused  for  this,   and 
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in  view  of  the  fact  that  he  has  given  three  separate  names  during  the  pro- 
ceedings I  am  not  disposed  to  believe  him. 

The  conviction  is  therefore  confirmed.  The  previous  convictions  are 
not  set  out  in  the  charge  as  the  law  requires  if  they  are  to  be  used  for  the 
purpose  of  enhanced  punishment ;  under  Section  221,  C.  Cr.  P.  If  not  so 
stated  enhanced  punishment  cannot  be  given.  Cf.  Raj  Coomar  Base  19 
W,  R.  41^  10  B.  L.  Rep.  Ap.  36.  A  sentence  of  whipping  in  addition  to 
imprisonment  was  set  aside  by  the  Madras  High  Court  because  the  previous 
conviction  was  not  set  out  in  the  charge.  Madras  H.  Court  Pro.  1874 
Weir  885. 

I  therefore  set  aside  the  sentence  of  whipping  and  confirm  the  sen- 
tence of  imprisonment  passed  by  the  Lower  Court. 

(Sd.)     W.  T.  W,  Baker, 
12th  July,  1905.  Judicial  Assistant, 

Kathiawad. 


(15  K.  L.  i?.,  23L) 

IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVERNOR, 

KATHIAWAD, 

March  14      [CRIMINAL  REVISION  No.  11  of  1904-05.]  1905. 

Prewnt ;.— C.  A.  Kincaid,  Esq.,  I.  C.  S. 

1.  MAUN  CHELA  AMARCHAND,  ^ 

2.  PAREKH  JECHAND  THAKARSHI,     V        Applicants. 

Both  of  MENGANI,    ) 

Versus 
!•    JADEJA  MERUJI  MANSINGJI, 


LANSINGJI,  1 

OF  MENGANI.     /         Opponent. 


Crminal  Procedure  Code  (Act  V  of  1898)  ss.  203,  436,  437,  439— Matter  found  ciril  h^ 
original  eomH—Di$mntsal  of  complaint— Application  to  District  Magistrate  against  it—UU 
order  for  further  enquiry  passed  without  notice  to  accused,  and  without  statinj  grounds. 

Where  a  complaint  having  been  dismissed  by  a  Magistrate  under  s.  203,  Cri.  Pro.  Co.^  on 
the  ground  that,  in  his  opinion,  the  dispute  was  of  a  civil  nature,  the  District  Magistrate,  on  an 
application  of  the  complainant,  but  without  giving  a  notice  to  the  accused,  directed  the  Ma- 
gistrate, under  g.  437,  Cri.  Pro.  Co.,  to  make  further  enquiry,  held  that  the  order  was  not  bod 
for  want  of  notice  to  the  accused  (I.  L.  II,  X  Bm,  231  at  p.  238,  XXIX  Cat.  457)  ;  but  that, 
as  the  District  Magistrate  had  not  stated  what  were,  in  his  opinion,  thegroundsinthe  complaint 
for  a  criminal  enquiry,  and  as  the  matter  was  (a  civil  one  and  also)  found  to  be  of  a  civil  nature 
by  the  original  court,  the  order  should  be  set  aside  (1  Bom,  Law  lieporfer  863), 

Order. 
The  applicants  in  this  case  have  approached  the  court  to  set  aside,  in 
the  exercise  of  its  revisional  powers,  an  order  passed  by  the  District  Magis- 
trate of  Halar,  dated  the  4th  November  1904,  and  directing  under   section 
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437,   Criminal    Procedure' Code,   a  further  enquiry  into  a  complakrt  laid 
before  the  Mengani  Manager. 

At  the  hearing  Mr.  Gulabrai  appeared  for  the  applicants  and-  Mr. 
Joshi,  Barrister-at-Law,  appeared  for  the  opponent. 

The  facts  of  the  cases  are  somewhat  as  follows : 

On  the  9th  August,  1901,  one  Jadeja  Meruji,  a  shareholder  of  Mengani, 
laid  a  criminal  complaint  against  the  accused  under  sections  403,.  4l7  anJ 
37.9  of  the  Indian  Penal  C^ode.  Mcruji's  complaint  has  been  .  translated 
and  I  give  the  following  precis  from  the  translation  :  ,         ^ 

"  The  accused  1  is  the  son  of  the  complainant's  servant  Amarchand  and 
the  accused  2  is  the  servant  and  relative  of  accused  1.  In  St.  1941  (A. 
D.  1885)  the  complainant  engaged  Amarchand  as  the  business  manager 
of  some  trade  wl\ich  he  (the  complainant)  was  starting.  The  terms  were 
that  the  capital  was  to  be  provided  by  Meruji.  If  Amarchand  secured 
6  per  cent,  thereon  then  he  was  to  receive  Rs.  15  a  nionth  ;  if  more  than 
•6  per  cent,  then  Rs.  15  a  month  plus  Rs.  one-fifth  of  the  profit.  If  Amar- 
chand recovered  no  interest  on  tlio  capital  then  he  was  to  be  paid  R^.  lO 
■a  month.  Amarchand  died  in  St.  19G0  (A.  D.  1901)  atifd  the  boekr  ol 
•the  firm  which  the  complainant  had  started  remained  in  Amarchand'a 
house.  These  books  the  accused  1  and  2  retained.  'They  further,  accofdt 
ing  to  the  complainant,  collected  the  firm's" outstanding.^  and  thus  iww 
guilty  under  sections  403,  417  and  379."-'      :  '-i        .'►>!:•, 

The  Mengani  Manager  took  the  complainant's  statement  on'tbeP  ^Knfi 
day.  In  the  course  of  that  statement  the  complainant  admitted  that  his 
agreement  with  Amarchand  was  oral,  that  during  the  '(^0  years  during 
which  Amarchand  worked  for  him  Amarchand  had  been  paid  nothing  | 
that  four  years  before  his  death  Amarchand  moved  the  books  in  question 
to  his  own  house  and  worked  there  with  the  complainant's  knowledge. 
Upon  the  above  admissions  and  because  in  his  opinion  the  complaint  did 
not  disclose  that  the  dispute  between  the  parties  was  other  than  of  ai  civil 
nature  the  Mengani  Magistrate  dismissed  the  suit  under  section  203,  Crimi- 
nal Procedure  Code.  An  application  was  then  made  to  the  learned'  Dis^ 
trict   Magistrate   who,   on   the   4th  November  1904,  passed  the  following 

order  : 

"  Under  section  437,  Criminal  Procedure  Code,  the  Mengani  Mana'get 
is  directed  to  make  further  enquiry  into  this  ca>;e..  From  the  dept)sitmfi 
of  the  complainant,  grounds  for  a  criminal  and  not  a  civil  ease  are  sTiown. 
The  account  books  being  very  necessary  evidence  should  be  attached:^^^*'^'' 

Against  this  order  Mr.  Gulabrai  appeared  fo^  the  applicant:  ."!^i8 
main  grounds  were   two*    The  first   was  that  the  District  Magistrate;? 
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order  was  bad  for  want  o£  notice  to  the  accused.  Tlie  second  was  that  the 
facts  wore  of  a  civil  nature  and  not  for  a  criminal  enquiry.  He  relied  on 
/.  L.R.  20  AIL,  p.  339 ;  4  Cal.  Weekly  A'otes  p.  100 ;  1.  L.  R.  9  AIL,  52 ; 
I.  L.  R.  25  AIL,  375  and  1  Bom.  Law  Reporter,  852. 

Mr.  Joshi  in  reply  argued  that  al  though  in  cases  of  dismissal  under 
section  253  a  notice  should  be  served  on  the  accused  no  such  notice  was 
necessary  when  the  complaint  had  been  dismissed  under  section  203. 
He  relied  on  /.  L.  R.  29  Calcutta,  458,  and  15  Calcutta,  608.  As  rcr 
gards  the  facts  he  contended  that  he  should  be  allowed  to  prove  them  be- 
fore the  Mengani  Magistrate. 

Two  questions  arise  at  the  hearing  : 

(1)  Is  ths  loarnoJ   District   Magistrate's   order   bad   for   want  of 

notice  ? 

(2)  If  not,  should  the  order  be  allowed  to  stand  ? 
I  find  both  issues  in  the  negative. 

The  first  issue  is  one  of  pure  law  and  the  various  High  Courts  seem  to 
be  in  considerable  divergence  of  opinion.  This  Court,  however,  has 
always  paid  peculiar  deference  to  the  Bombay  High  Court  and  at  the 
hearing  Mr.  Joshi  was  able,  in  support  of  his  plea  that  notice  of  an  order 
requiring  further  enquiry  into  a  complaint  dismissed  under  section  203 
need  not  be  given  to  the  accused,  to  cite  a  Bombay  case  and  two  Calcutta 
cases.  I  give  the  following  quotation  from  /.  L.  R.  X  Bombay,  261,  (at 
page  268). 

"As  to  one  of  these  reasons — want  of  notice  to  the  accused — since 
that  is  relied  upon  in  this  case  as  an  objection  to  the  District  Magistrate's 
order,  the  learned  Coan3el  who  represented  the  accused  was  unable  to 
refer  us  to  anything  in  section  437,  or  in  any  other  portion  of  the  Crimi- 
nal Procedure  Code  which  requires  any  notice  to  be  given  to  the  accused 
before  an  order  can  bo  pas.^od  under  that  section.  It  is,  no  doubt,  a  general 
principle  of  criminal  jurisprudence  that  no  order  prejudicially  aflFect- 
ing  an  accused  person  should  bo  passsd  without  giving  him  an  opportunity 
of  being  heard,  and  there  is  nothing  in  the  Code  to  prevent  such  notice 
being  given.  One  may  even  go  so  far  as  to  say  that  the  District  Magis- 
trate would  have  done  well,  if  he  had  given   such    notice    in   the    present 

case  before  making  the   order  he  did But 

we  cannot  hold,  in  the  absence  of  any  such  provision  in  the  Code  and  of 
any  rule  on  the  subject,  that  any  such  notice  was  absolutely  necessary 
before  the  Magistrate  made  the  order.  The  subject  of  notice  and  the 
principle  above  referred  to  were  evidently  not  absent  from  the  mind  of  the 
Legislature  when  section  437  was  enacted.  In  section  436  there  is  an 
express  provision  for  such  notice  being  given  when  an  accused,  improperly 
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discharged  in  a  case  triable  exclusively  by  a  Court  of  Session,  is  to  be 
committed  for  trial ;  but  there  is  no  such  provision  when  another  step  is 
to  be  taken  against  the  accused  under  the  same  section.  Again  while 
there  is  no  such  provision  in  section  437,  under  which  the  District  Magis- 
trate actoJ  there  is  one  in  section  430.  From  this  one  may  infer  that 
whenever  the  giving  of  notice  is  deemed  necessary  the  Legislature  has 
expressly  provided  for  it ;  and  we  are  afraid  we  should  be  making  a  new 
law,  instead  of  declaring  an  existing  one  if  we  held  that,  under  section 
437,  it  was  necessary  to  give  such  notice  before  the  District  Magistrate 
made  his  order  in  this  case  and  that  this  order  was  bad  for  want  of  such 
notice."  The  later  Calcutta  case  is  that  of  29  Calc.^  p.  457,  where  the 
matter  is  put  very  clearly : 

'  No  doubt  ordinarily,  as  laid  down  in  the  judgment  of  the  Full  Bench 
in  the  case  of  Hari  Das  ^anyil  v.  Saritulla  (15  Calc,  C08)  a  notice  should 
be  issued  before  an  order  can  be  properly  passed  under  section  437,^  but 
in  the  judgment  in  that  case,  in  which  that  point  was  considered  and  in 
which  the  majority  of  the  judges  of  the  Full  Bench  agreed,  a  distinction 
was  drawn  between  an  order  issued  for  further  enquiry  into  a  matter 
-which  had  terminated  in  dismissal  or  discharge  in  the  presence  of  certain 
persons  accused  of  an  offence  and  a  summary  order  of  dismissal  of  a  com* 
plaint  under  section  203  of  the  Code  of  Criminal  Procedure  in  the  absence 
of  any  person  except  the  complainant  and  it  was  pointed  out  that  in  such 
a  case  a  notice  would  not  be  necessary.  The  present  case  is  a  case  of  that 
description.  The  Magistrate  did  not  think  proper  to  proceed  against  the 
petitioners  and  subsequently  when  asked  to  do  so  by  the  complainant  h^ 
refused  and  this  to  all  intents  and  purposes  was  an  order  under  section 
203.  It  was  therefore  an  order  which  the  Sessions  Judge  was  competent 
to  consider  under  section  437  of  the  Code  of  Criminal  Procedure  and  in 
the  view  that  we  take  no  notice  was  necessary  to  the  parties  before  the 
Sessions  Judge  could  act.' 

Following  the  decisions  above  quoted  I  am  of  opjinion  that  want  of 
notice  to  the  applicants  does  not  make  the  District  Magistrate's  order  bad 
in  law. 

The  second  objectipn,  however,  appears  to  me  to  be  more  valid.  The 
learned  District  Magistrate  has  not  stated  what  were  in  his  opinion  the 
grounds  in  the  complaint  for  a  criminal  enquiry.  And  I  am  inclined  to 
agree  with  the  Mengani  Magistrate  that  the  matter  is  of  a  purely  civil 
nature.  The  books  were  taken  away  from  the  complainant's  house  by  the 
father  and  not  by  either  of  the  accused.  They  were  therefore  only  retain- 
ed by  the  latter.  On  their  behalE  it  has  been  argued  that  the  deceased 
was  a  partner  of  the  complainant  and  the  latter  has  admitted  that  the 
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alleged  contract  between  him  and  Amarchand  was  never  committed  to  writ- 
ing and  tkit  the  latter  was  for  20!;>years  never  given  any  pay.  The 
M'ehgani  Magistrate's  view  was  therefore  not  unreasonable  and  -in  this  con- 
nection I  rely'  on  1  Bo)n,  Law  Reporter^  853,  where  their  Lordships  ob- 
served as  follows : 

^  **  The  District  Magistrate  clearly  onght  not  to  have  ordered  further 
fenqtiiry  when  the  second  class  Magistrate  found  that  the  essence  of  the 
Inatter  was  of  a  civil  nature  and  that  the  question  was  in  reality  one  to  bo 
fought  out  in  the  Civil  Court." 

For  the  above  reasons  I  do  not  think  that  the  learned  District  Magis- 
trate should  have  ordered  a  further  enquiry  in  a  matter  which  appears  to 
me  purely  of  a  civil  nature  and  I  therefore  set  his  order  aside  restoring 
that  of  the  1st  Court. 

(Sd.)     C.  A.  Kiricaid, 
2nd  March,  1905.  Judicial  Assistant, 

^  Kathiawar. 

•  '     ■    fij^kot:      *  *    (Sd.)     W.  P.  Kennedy,  Co/ow^/, 

•  "^Ifth^Mtfrch,  1905.     ;  Agent  to  the  Governor, 

'*'^'"  Kathiawar. 


(15  K.  L.  a.,  255.) 

IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVERNOR, 
KATHIAWAD. 

'^pt^  i'       [CRIMINAL  REVISION  No.  7  of  1905-06.]  1905. 

'    '      '  Present :— H.  D.  Rendall,  Esq. 

.  '     '"    EMPJEROR  r.  (1)  SHERKHAN  BALOCHKHAN, 

(2)  GORKHA  JUTHA, 

(3)  DADA  EBHAL. 

Criminal  Procednt'C  Code  (Act  V  of  1898)  ss.  8S3^  and  439— Discharge  o/accvsf*d — AppU' 
cation  hy  inilicefor  revisiim — Technical  theft — Ord^rfor  retrial, 

■  Where  a  son  and  his  scrvatnts  remove<l  from  the  possession  of  18  months  of  his  deceased 
father's  mistress,  certain  buffaloes  which  where  once  the  real  or  supposed  property  of  his  father 
(the  father  having  maintained  them  formerly  and  perhaps  presente<l  them  to  the  mistress)  and 
where, "  though  the  buffaloes  were  not  removed  peacefully,  nor  after  notice  given,  nor  in  her 
presence,  the  Magistrate  discharged  them,  h?ld  (in  revision)  that  a  removal  of  this  sort  was  not 

(^lonsistent  with  a  ItonM  Jida  as^rtion  of  an  owner's  lawful  claim  ;  that,  if  there  was  such  a 
•belief  of  the  son,, as  was  claimetl,  he  should  not  have  slept  over  hi^  rights  for  so  many  months 
land  then  assertetl  them  in  such  an  uncompromising  and  high-handed  manner  ;  that  it  was  not 

■  a  behaviour,  from  which  bonajiden  might  be  inferred  ;  and  that,  therefore,  the  accused  should 
be  TC-arrestcd  dWd  re-tried  and  the  evidence  recorded  de  noro. 

Tiic  facts   of  this   case   are   fully   set   out   in   the   Lower    Court's 
'  judgment  and  it  will  suffice  to  say  that  accused  No.  3,  a  non-jurisdietioaal 
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Talukdar,  was  alleged  to  have  abetted,  and  accused  Nos.  1  and  2,  his 
servants,  to  have  committed  theft  of  complainant's  two  buSaloes  and  three 
buflEalo  calves. 

The  Deputy  Assistant  Political  Agent  and  First  Class  Magistrate', 
Gohelwad  Prant,  discharged  the  accused  under  sec.  253,  Crim.  P.  (^ode, 
and  on  an  application  by  the  Superintendent  of  Agency  Police  notice  was 
issued  to  accused  to  show  cause  why  a  retrial  should  not  be  ordered. 

The  Public  Prosecutor  Mr.  Abhechand  appears  to  support  the 
application  ;  Mr.  Shukla  appears  as  Counsel  with  Mr.  A.  Baxi  and  Mr, 
Venilal,  pleaders  for  all  the  accused,  contra. 

The  case  has  been  argued  before  me  at  length,  but  it  seems 
undesirable  to  express  an  opinion  upon  the  merits  of  the  case,  except  in 
so  far  as  may  be  necessary  in  support  of  the  order  for  a  retrial  which  I 
consider  must  be  granted. 

It  may  at  once  be  said  that  the  judgment  of  the  Magistrate  is 
inconsistent,  and  his  order  is  untenable  in  view  of  his  findings  upon  facts. 
When  he  found  that  certain  facts  were  established,  it  was  his  duty  to 
apply  the  provisions  of  the  law  with  courage  and  discretion.  If  accused 
No.  3*8  action  was,  as  the  Magistrate  himself  says,  "technically 
dishonest "  under  sections  23  and  24  of  the  I.  P.  C,  the  Magistrate  was 
bound  to  convict  and  to  award  a  punishment  appropriate  to  the  special 
circumstances  of  the  case.     The  subject  of  "  technical  theft "  is  dealt  with 

at  /.  L.  R.  Calc,  22  p.  1024,  where   Mr.  Justice  Banerji  remarks • 

"  It  is  this  comprehensive   nature   of  the   definition  of  dishonesty 

in  the  I.  P.  C.  which  brings  within  the  definition  of  theft  cases  which 
may  not  come  under  the  ordinary  popular  signification  of  the  term 
and  which  has  led  to  the  use  of  such  expressions  as  technical  theft. " 
It  appears  to  me  that  in  the  present  case  the  Magistrate's  view  of  the 
facts  demanded  a  conviction,  and  I  therefore  think  that  there  is  strong 
prima  facie  ground  for  a  retrial. 

Mr.  Shukla  after  urging  that  such  applications  for  criminal  revision 
should  reach  this  Court  through  the  Prant  Officer  and  District  Magistrate 
(a  matter  which  need  not  now  be  considered)  opposed  the  present  ap- 
plication upon  the  merits  of  the  case.  He  argued  that  though  the 
Magistrate's  order  might  be  inconsistent  with  his  findings  of  fact,  those, 
findings  are  unjustifiable  and  that  the  real  circumstances  of  the  case  do 
not  disclose  a  dishonest  intention  or  dishonest  action.  Referring  to 
various  cases  in  illustration  of  his  position  (Ratanlal's  unreported  cases 
pp.  22  and  920,  I.  L.  R.  15  Bom.,  p.  344,  4  Bom.  Law  Reporter,  p.  56, 
/.  L.  R.  26  AIL,  p.  194,  and  I.  L.  i?.,  27  All.,  p.  298)  he  claimed  that 
accused  No.  3  wag  the  heir  of  his  father  and  f^s  swh  entitled  to  i^l  hi^ 
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fanner's  property,  subject  only  to  the  riglits  of  complainant,  a  mistress  of 
his  d(?ceased  father,  to  maintenance  ;  that  the  accused  No.  3  was  there- 
fore owner  of  the  buffaloes  in  question,  that  in  any  case  there  was  a  dis^ 
pU,t.Q  and  disagreement  a^  to  their  ownership,  and  that  the  accused  could 
np.t  possibly  have  committed  or  abetted  theft,  because  "  where  property 
IS  removed  &on(<  /7W^  in  the  assertion  "of  a  contested  claim  of  rights 
however  ill-founded  that  claim  may  be,  the  removal  thereof  does  not 
constitute  theft." 

The  above  is  no  doubt  a  satisfactory  exposition  of  the  law  which  bag 
been  followed  in  numerous  cases,  and  admitting  that  the  case  reported  at 
7.  />.  7?.  9  BQm,  p.  135  (referred  to  by  the  Public  Prosecutor)  is  "  of  ques- 
tionable authority,"  let  us  see  whether  tho  evidence  recorded  goes  to  show 
that  the  seiz^ure  and  removal  of  these  buffaloes  was  effected  in  a  bona  fide 
telief — possibly  erroneous  but  always  bond  fide — that  they  were  the  pro- 
perty of  accused  No.  3  and  that  he  was  justly  and  lawfully  entitled  to 
claim  them  as  owner.  If  this  state  of  mind  is  established  or  can  plainly 
be  inferred  from  the  evidence  produced,  then  I  think  that  there  would  be 
no  good  ground  for  revising  the  order  of  discharge.  But  after  careful  con- 
sideration I  must  hold  that  a  retrial  is  necessary,  and  with  every  anxiety 
not  to  prejudice  the.  accused  it  is  proper  that  I  should  briefly  set  out 
the  reasons  on  which  this  view  is  based. 

In  the  first  place  it  was  not  unnatural  that  deceased  Ebhel's  mistress 
should  have  received  presents  from  him,  neither  is  there  anything 
strange  in  the  fa?t  that  the  Danur  for.n?rly  mahitaincd  the  buffaloes  as 
the  property  of  the  mistrcs?  ju-^t  as  much  as  the  mistress  herself,  and 
that  in  this  respect  there  should  hive  be.^n  a  continuance  by  the  Durbar 
of  past  favours  of  maintenance.  It  is  however  significant  that  com- 
plainant had  a  servant  of  her  own,  Ghoosia,  to  look  after  these  animals, 
and  that  for  some  18  months  after  his  father  Ebhal's  death,  accused  No.  3 
never  claimed  these  buffaloes  but  allowed  the  peaceful  possession  of  com- 
plainant to  continue.  It  would  seem,  however,  that  in  August  1904  the 
gelations  between  accused  No.  3  and  complainant  became  for  various 
reasons  so  strained,  that  on  September  5,  1904,  complainant  went  to 
Babra  to  complain  to  the  Than.idar  as  regards  the  posting  of  Sherkhan 
accused  No.  1  by  accused  No.  3  at  her  hou^e,  and  that  almost  immediately 
aftejr  this  accused  No.  3's  servants  removed  these  buffaloes.  There  seems 
reason  to  belieVe  Ghoosia  when  he  says  that  the  cattle  were  removed 
at  night,  but  however  that  may  bo,  it  appears  that  they  were  not  removed 
peacefully  nor  after  notice  given  nor  after  ascertaining  that  they  would 
be-  neglected  or  were  being  ill-cared  for.  It  is,  on  the  contrary,  urged 
that  accused  No.  3  wished  to  strike  a  retaliating  blow,  that  he  took  the 
Jj^w   into   his   own   hands   and   that  his  servants  swooped  down  upon  the 
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cattle   at  a  convenient  opportunity,   when   complainant's  servant  was  in 
possession  but  she  herself  was  absent. 

Now  can  it  be  said  that  this  sort  of  removal  is  consistent  with  a 
hondfide  assertion  of  an  owner's  lawful  claim  ?  If  there  was  such  a  belief 
of  accused  No.  3  as  is  claimed,  why  did  he  sleep  over  his  rights  for 
18  months  and  then  assert  them  in  such  an  uncompromising  aiid 
high-handed  manner  in  complainant's  absence  ?  Is  this  behaviour  from 
which  hond  fides  may  be  inferred  ? 

These  are  questions  to  which  I  do  not  find  such  a  satisfactory  answer 
as  to  allow  me  to  accept  the  view  urged  by  accused's  counsel. 

It  is  further  contended  that  complainant  did  not  complain  of  this 
.theft  promptly,  and  that  there  is  reason  to  suppose  that  only  after  delay 
and  <;onsideration  was  she  prepared  to  go  the  length  of  making  a  com- 
plaint of  theft ;  that  the  original  complaint  was  much  improved  upon, 
and  that  a  document  was  subsequently  passed  in  which  complainant  with- 
drew her  claim  to  these  bufFalocs.  But  it  must  be  pointed  out  that  the 
offence  was  promptly  reported  by  Ghoosia,  that  the  complaint  was  pre- 
sented certainly  on  the  7th  and  probably  on  the  6th,  and  that  the  apparent 
altpration  of  the  dates  on  the  statement  of  complainant  goes  rather  to  sub- 
stantiate than  to  impugn  complainant's  good  faith.  As  regards  the  first 
complaint  of  Ghoosia,  there  seems  no  reason  to  suppose  that  until  the  facts 
had  been  elicited  by  a  thorough  and  searching  interrogation  or  enquiry, 
the  exact  nature  of  the  case  and  the  proportionate  respDnsibility  for  events 
could  be  determined. 

As  to  the  amicable  sottlement  of  the  case  at  which  the  parties  seemed 
diisposed  to  arrive,  it  suffices  to  say  that  it  was  after  all  a  subsequent 
attempt  to  heal  the  dispute,  and  it  might  very  well  be  argued  that  its  terms 
were  agreed  to  so  as  to  avoid  a  charge  of  tlieft. 

I  will  not  enter  at  greater  length  into  the  details  of  the  case,  because 
it  is  most  necessary  that  the  Magistrate  who  tries  the  case  anew  should 
enter  upon  it  with  an  unprejudiced  mind  and  form  his  own  independent 
opinion  upon  the  salient  facts  and  the  surrounding  circumstances.  It  need 
hardly  be  said  that  he  is  not  in  the  least  bound  and  should  not  be  influ- 
enced by  any  expression  of  opinion  here  recorded. 

The  judgment  of  the  lower  Court  cannot  be  supported  and    the   find- 
ings of  fact  in  that  Court  were  adverse  to  accused,  and  the  able  arguments 
'of  Mr.  Shukla  do  not  lead  me  to  think  that  an  order  for  retrial    ought   to 
be   refu:4ed.     I   regret  that  the  evidence  will  have  to  be  recorded  de  novo, 
but  this  appears  to  me  to  be  desirable. 

I  direct  that  the  accused  be  retried  and  that  the  papers    of   the   case 
be  forwarded  for  that  purpose  to  Mr.  Antia,  Deputy  Assistant  Political 
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Agent  and  First  (Jlass  Magistrate,  Halar  Prant,  who  should  dispose  of  the 
complaint  according  to  law,  after  taking  all  evidence  afresh.  The  De- 
puty Assistant  Political  Agent  and  First  Class  Magistrate  will  take  the 
necessary  steps  for  the  re-arrest  of  accused,  subject  of  course  to  the  grants 
ing  of  bail  which  is  a  matter  solely  within  his  discretion. 

Rajkot :  (Sd.)     H.  D.  Rendall, 

4th  September,  1905,  Judicial  Assistant, 

Kathiawar. 


(I.  L.  i?.,  32  CaL,  969.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

June  2         [CRIMINAL  REVISION  No.  275  of  1905.]  1905. 

Present : — Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroffe. 

MATILAL  PREMSUK  v.  KANHAI  LAL  DASS. 

Penal  Code  (Act  XLVo/lSOOJ,  ss.  4S2,  4ii6-~Merchandhc  Marks  Act  (IV of  1889),  #.  tf 
^alm  or  counterfeit  trade-mark. 

gome  woolen  Shawls,  bearing  the  labels  of  "  K.  L.  Dass  and  Sons"  were  made  in  ami 
Bent  from  Oei-many  to  the  order  of  K.  L.  I)ass  and  Sons,  who  refused  to  take  their  delivery  in 
Calcutta.  Upon  this  they  wei-e  sold  in  the  market  without  removing  the  labels.  The  accused 
(Petitioner)  purchas-tl  the  Shawls  and  sold  them  with  their  labels  on.  They  were  convicted 
under  s.  486,  I.  P.  C. 

The  High  Coun.s3t  aside  the  conviction  and  held  that  the  Petitioner  had  committed  no 
offence  either  under  s.  482  or  s.  480,  I.  P.  C. 

Mr.  Sinha  (Bahu  Dasharatld  Sanyal  and  Bahu  Chandrashekhar 
Banerjee  with  him)  for  the  petitioners. 

Woodroffe y  J.'—lw  this  case  the  accused  were  charged  at  the  instance 
of  the  complainants  Messrs.  K.  L.  Das  and  Sons,  with  having  committed 
offences  under  sections  i\^2  and  48G  of  the  Indian  Penal  Code,  in  that 
they  were  alleged  to  have  used  a  false  trade-mark  and  to  have  sold,  and 
had  in  possession  for  sale,  goods  bearing  a  counterfeit  trade-mark.  The 
accused  were  convicted  of  an  offence  under  section  486. 

We  have  read  the  explanation  which  the  Chief  Presidency  Magistrate 
l^as  given  showing  cause  against  the  Rule.  It  is  stated  that  the  word 
"  counterfeit  "  was  incorrectly  used  in  his  judgment  instead  of  the  word 
/*  false."  He  expresses  the  opinion  that  the  trade-marks  were  false  within 
the  meaning  of  section  480  of  the  Indian  Penal  Code  and  that  the  section 
which  was  really  applicable  to  the  offence  and  under  which  according  to 
his  opinion  the  accused  should  have  been  convicted,  was  section  482  of 
the  Indian  Penal  Code. 

la  my  opinion  no  offence  was  committed  either  under  section  482  of 
the  Indian  Penal  Code  or  under  section  486, 
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..  •      Accordingly  the  conviction  must  be  set  aside  and   the   Rule   will   be 
•Oiade  absolute. .   The  fine,  if  paid,  will  be  refunded. 

'Par0t&r^  J. — I  agree  with  the  judgment  of   my   learned  brother.     1 
must  add  that  this  is  not  a  case  of  a  false  trade-mark,  because  it  does  not 
tjome  within  the  definition  of  section  480  of  the  Indian  Penal  Code. 
•  •  Rule  made  ahsolvte. 


(U.  B.  R.,  1905.) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER, 

UPPER  BURMA. 

Sept.  7         [CRIMINAL  REVISION  No.  521  of  1905.]  1905. 

-      Present : — Gr.  W.  Shaw,  Esquire. 

NARAIAN  SINOH  v,  EMPEROR. 

2V»jwZ  CvdjA"t  (XLVoflSOO),  s».  425  to  429— Ml schhf— Intention  tv  cause  wmngfuilo$$ 
or  damage,  or  knowledge  that  auch  loss  or  damage  h  likelg  to  he  caused  an  essential  element  in 
the  ojenoe — mti/ninj. 

The  wonl  "Maiming"  as  u«3il  in  8s.  428,  429, 1.  P.O.,  means  the  privation  of  the  use  of  a 
limb  or  member,  and  implies  a  pei-manont  injury.  To  bring  a  case  under  s.  426,  the  in- 
tention or  knowledge,  re'iuisits  to  constitut3  the  oflfence  should  bo  proved.  An  injury  caused 
by  a  small  stick,  usuaUy  usetl  in  driving  cattle,  cannot  be  presumed  to  have  b^en  causetl  with 
such  intention  or  knowletlge. 

Mr.  S.  Mukerjee — for  Applicant. 

The  applicant  has  been  convicted  under  section  429,  Indian  Penal 
C*K)<Je,  and  sentenced  to  pay  a  fine  of  Rs.  30  or  in  default  to  suffer  three 
months'  rigorous  imprisonment.  The  Magistrate  found  on  the  evidence 
that  in  order  to  drive  a  bullock  away  from  his  cow-shed  he  threw  a  stick 
at  it,  which  hit  and  blinded  one  of.  its  eyes.  There  is  no  reasonable  doubt 
that  applicant  threw  a  stick  and  wounded  the  bullock  in  the  eye.  But  it 
was  not  definitely  shown  that  the  eye  was  blinded.  The  bullock  was  still 
under  treatment,  and  although  the  owner  thought  that  the  sight  of  the  eye 
-  would  prove  to  have  been  destroyed,  he  might  have  been  mistaken. 

" Maiming"  originally  meant  the  deprivation  of  a  member  proper  for 

.defence  in  fight  (see  Wharton's  Law  Lexicon  S.  V.  Mayhem  Maihemium). 

'  It  has  since  acquired  a  wider  meaning.     But   no   doubt   the   decisions   of 

*  the    Punjab   High    Court   referred   to  in  the  commentaries  are  correct  in 

'  holding  that  as  used  in  sections  428  and  429,  Indian  Penal  Code,  it  means 

the  privation  of  the  use  of  a  limb  or   member,   and   implies   a   permanent 

injury.     In   these   circumstances  section  429  did  not  apply  to  the  present 

case. 

I!  this  were  the  only  mistake  there  would  be  no  cause  for  inter- 
ference, since  the  punishment  awarded  might  have  been  awarded  under 
section  426. 
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There  was  however  a  more  serious  error.  In  order  to  constitnie  the 
oflEonce  of  mischief  it  is  necessary  that  the  accused  person  should  either 
intend  to  cause  or  know  that  he  is  likely  to  cause  wrongful  loss  or  damage 
(section  425),  Now  there  is  nothing  to  show  what  kind  of  stick  appltoani 
used,  and  this  being  so  it  cannot  be  assumed  that  he  know  he  was  likely  to 
cause  wrongful  loss  or  damage  by  throwing  it  at  the  bullock.  It  is  pro- 
bably a  common  practice  to  throw  small  sticks  at  cattle  in  order  to  drive 
them,  and  usually  no  harm  is  done.  The  chance  of  injuring  an  eye,  must 
be  remote.  If  it  had  been  proved  that  applicant  threw  a  heavy  stick 
which  would  be  likely  to  injure  the  animal,  he  would  have  been  rightly 
convicted  of  mischief.  But  as  the  case  stands  a  conviction  cannot  be  sus- 
tained. It  has  not  been  suggested  that  applicant  intended  to  cause  wrong- 
ful loss  or  damage.  There  is  nothing  on  the  record  to  indicate  such  an 
intention.  The  interpretation  which  I  have  given  to  the  definition  of 
mischief  is  no  new  one.  It  was  given  in  Pran  Natli  Sliahx  V.  Roma  Nath 
Sanerji  (1)  by  the  Calcutta  High  Court  in  1876  and  by  the  Madras  High 
Court  in  the.  case  referred  to  at  page  300  of  Weir's  Criminal  Law,  in 
1881,  to  mention  only  two  decisions. 

The  conviction  and  sentence  are  set  aside.     The  fine  is  to  be  refunded. 


(L  L.  7?.,  28  Mad.,  565.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

July  10  [(CRIMINAL  APPEAL  No.  89  of  1905.]  1905. 

Present : — Mr.  Justice  Boddam  and  Mr.  Justice  Moore. 

EMPEROR— Appellant, 

Versus 

JONNALAGADDA  VENKATRAYUDU— Respondent. 

Peml  Code  (Act  JLVoflSeO),  s.t82—Fulg3  infon/iatiofi  to  a  Village  Magiitrate— 
Ofimiml  Procedure  Code  (Act  VoflSOS),  ss.  154,  102. 

It  constitutes  an  oflEencc  under  s.  182  of  the  Penal  CjIc  if  a  falso  complaint  with  evil  In- 
tention i8  maile  to  a  Village  Magistrate  for  the  i)un)08C  of  being  passed  on  to  a  Station-house 
Officer,  and  which  it  is  his  bounden  duty  so  to  pass  on.  On  such  passing  on  of  the  complaint 
the  Station-house  Officer  is  ju8tifie<l  to  take  the  complaint  in  writing  from  the  informant  and 
such  written  complaint  is  one  under  s.  154  and  not  under  s.  162  of  the  Criminal  Procedure 
Cotle. 

The  Public  Prosecutor  for  appellant. 
Mr.  M.  ji.  Thirunarayana  Clianar  for  respondent. 
Judgment. — We   are   clenrly   of   opinion   that   the   acquittal   of  the 
accused  in  this  case  was  wrong  and  must  be  set  aside. 
(1)  25,  Weekly  Reporter,  Cri.,  69. 
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On  the  3r(l  June  1904,  the  accused  gave  to  a  Village  Magistrate  (a 
public  servant)  oral  information  o£  an  ofEence  having  been  committed. 
The  Village  Magistrate  informed  the  Police  Station-house  Officer,  and  he 
went  on  the  4the  June  and  took  a  complaint  from  the  accused  under  sec- 
tion 154,  Criminal  Procedure  Code.  The  information  given  to  the  Village 
Magistrate  and  the  complaint  signed  by  the  accused  on  the  4th  wore  false 
and  the  accused  was  charged  under  section  182,  Indian  Penal  Code,  with 
having  made  a  false  complaint  with  evil  intention,  etc.  The  Second-class 
Magistrate  has  acquitted  the  accused  on  the  ground  that  giving  the  infor- 
mation to  the  Village  Magistrate  is  not  an  offence  within  section  182  and 
the  complaint  signed  by  the  accused  on  the  4th  was  not  a  complaint  with- 
in section  182,  as  the  accused  had  already  given  information  to  the  Village 
Magistrate  that  the  complaint  to  the  Station-house  Officer  was  not  admis- 
sible in  evidence  having  been  made  under  section  162,  Criminal  Procedure 
Code,  and  not  under  section  154,  and  further  that  the  case  was  determined 
by  The  Queen  v.  Periannan  and  The  Queen  v.  Naraina  (1). 

We  are  of  opinion  that  The  Queen  v.  Periannan  and  The  Queen  v. 
.Naraina(X)  does  not  apply.  Section  182,  Indian  Penal  Code,  has,  since 
that  decision,  been  altered  and  the  reasoning  of  the  Judges  in  that  case 
does  not  apply  to  the  present  case  under  the  altered  section. 

We  are  further  of  opinion  that  the  information  given  to  the  Village 
Magistrate  was.  sufficient  to  justify  a  charge  under  section  182,  Indian 
Penal  Code,  even  if  it  had  not  been  followed  up  by  the  Station-house 
Officer  taking  a  complaint  under  section  154,  Criminal  Procedure  Code, 
and  also  that  the  evidence  given  proved  that  a  complaint  was  in  fact  and 
in  law  made  by  the  accused  on  the  4th  June  to  the  Station-house  Officer 
under  section  154.  We  agree  with  Mayne  (Mayne's  Criminal  Law,  p. 
592)  that  information  given  to  A  (the  Village  Magistrate)  for  the  purpose 
of  being  passed  on  to  B  (the  Station-house  Officer)  and  which  it  was  his 
bounden  duty  so  to  pass  on  must  be  considered  as  having  been  given  to 
B  so  as  to  justify  his  taking  the  complaint  in  writing  from  the  accused 
under  section  154,  Criminal  Procedure  Code. 

We  therefore  set  aside  the  acquittal  and  direct  that  the  case  be  restor- 
4>d  to  the  file  of  the  SecanJ-class  Magistrate  and  disposed  of   according   to 

law. 

(1)  I.  L.  R.,  i  Matl.,  241. 
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{2  C.  L.  J.,  616.) 

IN  THE  HIGH  COURT  OF  JUDK^ATURE  AT  CALCUTTA. 

Augt.  21        [CRIMINAL  REVISION  No.  762  of  1905.]  1905. 

Present : — Mr.  Justice  Rampini  and  Mr.  Justice  Mobkerjee. 

RAM  GOPAL  GHOSH  r.  EMPEROR. 

Benyil  PjUcc  Act  (Vo/lSGl  B.  C.)  S?c^.  7,  29—Su^pcnuon  and  cjnjinemeni  for  tC4- 
Vumt^il  tenn  —  Cumvhitire  /mnixhrnenf,  if  Irgal  -  Policp  oficr. 

An  order  for  suspension  Rn<l  confinement  of  a  Police  officer  for  an  unlimited  iKjrroid  of  time 
6xcectlii>^  the  limits  laid  down  in  clause  (hj  of  Sec.  7  of  Act  V  of  1861,  is  ill^al  and  is  npt 
such  an  onler  which  a  District  Superintendent  of  Police  can  legally  paws  at  all,-  nor  one  which 
he  can  pass  in  the  alternative  under  Sec.  7  of  the  Act  ;  and  no  conviction  under  Sec.  .29  of  t^>e 
Act,  for  disobeying  such  an  order,  U  maintainable. 

Revision  under  Sec.  439  of  the  C'riminal  Procedure  Code. 

Proceeding  under  Sec.  29  of  Act  V  of  18G1,  Bengal  Police -Act.  .     ^ 

The  facts  of  the  case  aj)i)ear  from  the  judgment. 

Bahu  Bidu  BhusJtan  Ganguli  for  the  Petitioner, 

The  Deputy  Legal  Remembrancer  (Mr.  Douglas  White)  for  the»CV»wh. 

The  judgment  of  the  Court  was  delivered  by 

Rampini^  J. — This  is  a  Rule,  calling  upon  the  Magistrate  of  the  Dis- 
trict to  show  cause  why  the  order  of  the  Deputy  Magistrate  of  Jessore, 
convicting  the  applicant  under  section  29  of  Act  V  of  18G1;  B.  C,  and 
sentencing  him  to  pay  a  fine  of  Rs.  GO  or,  in  default,  to  undergo  simple 
imprisonment  for  one  month,  should  not  be  ^et  aside. 

It  appears  thatior  some  reason  or  other,  the  District  Super  in  teixdcAt 
of  Police  at  Jessore  suspended  the  applicant,  pending  an  enquiry  into  a 
certain  matter,  and  he  also  ordered  him  to  remain,  until  further  orders, 
in  the  lines  all  day  and  all  night,  excepting  two  hours  during  the  day- 
time. 

The  learned  pleader  for  the  applicant  contends  that  these  cumulative 
punishments  were  contrary  to  the  provisions  of  the  Act,  which  only  permit^ 
j>he  District  Superintendent  of  Police  to  suspend  any  Police  officer  or  to 
order  him  to  be  confined  to  quarters  for  a  term  not  exceeding  15  days. 

The  learned  Deputy  Legal  Remembrancer,  who  appears  on  behalf  of 
the  Crown,  argues  that  the  api)licant  was  suspended,  not  as  a  punishment, 
but  merely  for  the  period  during  which  the  enquiry  which  was  being  held 
against  him  should  last.  But  we  have  not  been  referred  by  him  to  any 
section  other  than  section  7,  which  entitles  the  District  Superintendent 
of  Police  to  suspend  officers.  Then,  it  has  been  urged  that  the  order  of 
the  District  Superintendent  of  Police,  directing  the  applicant  to  remain 
in  the  lines  all  day  and  all  night,  excepting  for  two  hours  in  the  day-time 
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was  not  confinement  to  quarters  within  the  meaning  of  section  7.  It  seems 
to  have  been  an  order  for  confinement,  exceeding  the  limits  laid  down  in 
clause  (h)  of  section  7,  because  confinement  under  that  clause  cannot 
exceed  15  days.  The  order  complained  of  is  an  order  confining  the  appli- 
cant to  the  lines  for  an  unlimited  period  of  time. 

We  think,  in  the  circumstances  of  the  case,  that  the  order  of  the  Dis- 
trict Superintendent  of  Police,  confining  the  applicant  to  the  lines  for  an 
unlimited  period  was  not  a  legal  order  which  he  could  pass  at  all,  or  one 
which  he  could  pass  in  the  alternative  under  section  7  of  the  Act,  and,  in 
our  opinion,  the  applicant  should  not  have  been  convicted  under  section 
29  of  Act  V  of  1861,  B.  C.  We  accordingly  set  aside  the  conviction  an^ 
sentence  and  direct  that  the  fine,  if  paid,  be  refunded.  ' 

liule  made  ahsolute. 


(2  C.L.J.,618.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Aug.  28,  30.     [CRIMINAL  REVISION  No.  771  of  1905.]  1905. 

Present : — Mr.  Justice  Rainpini  and  Mr.  Justice  Mookerjee. 

JOHAN  SUBRANA  v.  EMPEROR. 

aide  of  Cnimnal  Procedure  (Act  V  of  1898)  Sees.  233,  537— Joinder  of  charges— At- 
tempts to  cheat,  on,  different  dates,  different,  Ulegalitij— Defect,  if  cvred  -Sereral  charges,  if 
necessary, 

A  joinder  of  two  offences  committed  on  two  different  date-i,  one  following  the  other,  in  one 
charge  is  an  illegality  which  vitiates  the  trial  and  cannot  be  cureil  by  Sec.  537  of  the  Code  of 
Criminal  Procedure. 

Where  an  accused  person  attempts  to  cheat  a  whole  body  of  villagers  awUpeaks  to  them  in 
a  body  and  not  to  each  individual  villager  for  the  purpose,  he  may  be  tried  on  one  charge  for  each 
attempt  to  get  money  from  them. 

Revision  under  Sec.  439  o£  the  Criminal  Procedure  Code. 

Charge  for  offences  under  ss.  417  and  511  of  the  Indian  Penal  Code. 

The  facts  of  the  case  appear  from  the  judgment. 

Bahu  Dasarathi  Sanyal  for  the  Petitioner. 

The  Deputy  Legal  Rememhrancer  (Mr.  Douglas  W  hite)  for  the  Crown. 

The  judgment  of  the  Court  was  delivered  by 

Rumpini^  J, — The  grounds  on  which  this  Rule  has  been  obtained  are 
(1)  that  the  accused  did  not  make  one  attempt  to  cheat  but  several,  and 
that  charges  for  as  many  attempts  as  there  w'ere  villagers  from  w  hom  he 
sought  remuneration  should  have  been  drawn  up  :  (2)  that  the  statement 
made  by  him  before  Mr,  Lister,  the  Settlement  Officer,  was  inadmissible 
in  evidence,  and  (3)  that  two  charges  should  have  boon  drawn  up  against] 
the  accused  for  the  two  attempts  to  cheat,  alleged  to  have  been  made  by] 
him  on  the  11th  and  12th  January  last. 
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Wo  are  of  opinion  that  there  is  no  force  in  the  fir.-it  and  second  of 
these  pleas. 

The  accused  asked  the  villagers  for  8  annas  and  4  annas  a  head  for 
signing  their  Parchas.  He  did  not  ask  each  individual  villagery  but  spoke 
to  them  in  a  body.  Hence,  we  think  he  was  rightly  charged  in  the  charge 
for  each  attempt  to  get  money  from  them.  The  only  passage  in  the  state- 
ment made  by  the  accused  to  Mr.  Lister  which  has  been  referred  to  in  the 
Magistrate's  judgment  is  that  in  which  the  accused  admits  that  he  took 
from  the  villagers  of  another  village  sums  which  they  volunteered  to  pay 
him.  We  do  not  consider  that  tliis  statement  is  inadmissible.  But  there 
is  plenty  of  other  evidence  in  this  case  and  probably  at  the  retrial  which 
we  shall  presently  order  it  may  not  be  necessary  to  make  use  of  this 
statement. 

We  consider  that  the  third  ground  must  prevail.  The  accused  was 
charged  in  one  charge  with  two  attempts  to  cheat  made  on  the  11th  and  12th 
January.  Tliere  should  have  been  two  charges.  Under  the  ruling  of  the 
Privy  Council  in  Suhrahnaniya  Ayyar'^s  case  (1)  this  would  seem  to  be  an 
illegality  which  vitiates  the  trial  and  cannot  be  cured  by  section  537,  Cri- 
minal Procedure  Code.  The  Deputy  Legal  Remembrancer  relies  on  the  case 
of  Emperor  v.  Shervf  AH  (2).  But  this  does  not  relate  to  a  defect  under 
section  233,  Criminal  Procedure  Code,  as  has  been  committed  in  this '  caso 
and  which  according  to  the  ruling  of  the  Privy  Council  above  referred 
to  vitiates  the  trial. 

We  accordingly  9>Qi  aside  the  conviction  and  sentence  and    direct  tha^ 
the  accused  be  retried  according  to  law. 

Rule  made  ahsolute;  retnal  ordered. 


(2  C.  L.  J.,  619 ;  10  C.  W.  X,  222.) 

IN  THE   HIGH   COURT  OF  JUDICATURE   AT  CALCtJTTA. 

Augt.  30  [CRIMINAL  REVISION  No.  773  of   1905.]  1905, 

Present : — Mr.  Justice  Rampini  and  Mr.  Justice  Mookerjee. 

MULFAT  ALI  SHEIKH  r.  EMPEROR. 

Cnimlnal  Pi'occdvre  Code  (Art  VoflSOS)  S-rx.  19S,  476—S:incthn  to  pm^eu^^—Com^ 
plaint  to  a  Dixtriet  ItrfjiMmr  -Eiuptlnj  held  d^ipartiimitnUy—Jud'ieial proceeding— Penal 
CW<'  (Act  XLVoflSGO)  S-e.  1 82 -Complaint. 

Where  a  peivon  made  a  complaint  to  a  District  Registrar  against  the  conduct  of  a  subordinate 
officer,  a  Sub-Registrar,  alleging  that  the  latter  had  delayed  to  register  a  d():;ument  prescntal  by 
liim,-  and  the  District  Registrar  after  holding  a  depart  mental  enpiiry  was  satisfie«l  as  to  the  falsity 
of  the  complaint  and  made  an  order  sanctioning  his  prosecution  for  an  offence  under  Sec.  182  of 

the  Pcual  Code. 

(1)  (1001)  I.  L.  R.  25  Mafl.  Gl.  (2)  (1002)  I.  L.  R.  27  Bom.  135. 


Digitized  by 


Google 


Vol.  Ill]  The  Criminal  Law  Journal  RfiPORts.  113 

MULFAT  AU  SHBIKH   r.   BMPEROR. 

MM :  The  order  for  prosecution  was  not  one  under  aec.  476  of  the  Criminid  Procedure 
Code,  nor  wag  it  a  sanction  under  sec.  195  ;  It  was  wholly  without  juriediction  and  should  be  let 
asi<te. 

The  enquiry  held  by  the  District  Rejjristrar  being  a  departmental  one  and  not  a  judicial  pro- 
ceeding, see.  476  of  the  Criminal  Procedure  Code  can  have  no  application. 

The  prasecution  of  a  person  under  a  sanction  not  properly  given  and  in  a  case  where  there 
was  no  application  for  sanction  is  illegal  and  cannot  be  maintainetL 

Revision  under  sec.  439  of  the  Criminal  Procedure  Code. 

Order  sanctioning  prosecution. 

The  facts  of  the  case  appear  from  the  judgment. 

Bahu  SJiashi  Shekliar  Basu  for  the  Petitioner. 

The  Deputy  Legal  Rememhmncer  (Mr.  Douglas  White)  for  the  Crown. 

The  judgment  of  the  Court  was  delivered  by 

Jiampiniy  J^ — This  is  a  Rule,  calling  upon  the  District  Mugistrate 
to  show  cause  why  the  order  of  the  District  Registrar  of  FatM^Hir, 
dated  the  23rd  February  1905,  sanctioning  the  prosecution  of  the  appK« 
cant  under  section  182,  Indian  Penal  Code,  should  not  be  set  aside. 

It  appears  that  the  applicant  made  a  complaint  to  the  District 
Registrar  against  the  Sub-Registrar  of  Palong,  against  whom  and  whose 
office  amlah  he  made  certain  imputations.  The  District  Registrar  held 
an  enquiry  and  was  satisfied  as  to  the  falsity  of  the  complaint ;  and  he 
therefore  sanctioned  the  prosecution  of  the  applicant  under  section  182, 
Indian  Penal  Code,  by  his  order  of  the  23rd  February  1905. 

The  present  Rule  was  accordingly  obtained  by  the  applloani  to 
show  cause  why  the  order  of  the  District  Magistrate  should  not  be  set 
asid^. 

It  has  been  contended  that  there  was  no  proper  sanction  for  the 
prosecution  of  the  applicant,  and  we  are  of  opinion  that  this  plea  muii 
prevail. 

The  learned  District  Magistrate  says  that,  in  his  capacity  of  District 
Registrar,  he  made,  practically,  an  application  to  himself,  as  Magistrate, 
and  sanctioned  the  prosecution  of  the  applicant. 

We  think,  however,  on  the  authority  of  the  ruling  in  the  cases  to 
which  our  attention  has  been  called,  namely.  In  tJie  matter  of  the  petition 
of  Banarsi  Dass  (1),  Baperam  Surma  v.  Gouri  Nath  Dutt  (2)  and 
Jogendra  Nath  Mukerjee  v.  Sarat  Cliandra  Banerjee  (3),  that  this  was 
not  a  case  in  which  there  was  any  application  for  sanction  to  prosecute 
nor  a  case  in  which  sanction  was  properly  given,  and  that,  therefore,  the 
prosecution  of  the  applicant  cannot  proceed. 

(1)  (1896)  I.  L.  R.  18  All.  213.  (2)  (1892)  I.  L.  R.  20  Calc.  474. 

(3)  (190o)  9  C.  W.  N.  277, 
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We  have  considered  whether  the  order  directing  the  prosecution  of 
the  applicant  can  be  sustained  under  sect'on  476,  Code  of  Criminal 
Procedure.  It  appears  that  the  Registrar,  on  receiving  the  complaint, 
made  an  enquiry  with  regard  to  it  and  examined  certain  witnesses  on 
oath.  This  enquiry  seems  to  have  been  a  departmental  enquiry,  ai^d  not 
an  enquiry  under  the  provisions  of  the  Registration  Act,  because  the 
offence  which  the  District  Registrar  was  enquiring  into  was  not  one 
under  the  provisions  of  the  Registration  Act.  In  the  circumstances,  we 
do  not  think  that  the  order  complained  of  can  be  sustained  either  .under 
section  476,  Code  of  Criminal  Procedure,  or  as  a  sanction  under  section  | 
195,  (>ode  of  Criminal  Procedure. 

We  therefore   set  aside  the   order   complained   of  and  thus  make  the 
Rule  absolute. 

Rule  made  absolute. 


(2  C.  L.  J.,  62L) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Augt..31        [CRIMINAL  REVISION  No,  800  of  1905.]  1905. 

Present : — Mr.  Justice  Rampini  and  Mr.  Justice  Mookerjee. 

ASMATULLAH  and  another  r.  EMPEROR, 

Penal  Code  (Act  XL  V  of  1860)  gee.  176— Order  direct itig  produdhm  of  a  d/>ed—Stth' 
It?gigtrar^  power  of  to  order  produ'.'tiun—Party^  if  legally  bound  to  produce  it— yon^produc^ 
tion^  if  an  offence. 

A  person  callctl  upon  by  a  Sub-Registrar  to  produce  the  original  document  which  was 
registeretl  in  his  office  to  enable  him  to  compare  it  with  the  copy  of  the  deed  in  the  Registra- 
tion Office  Register,  which,  it  was  8U'*pecte<l,  was  tami)cre<l  with,  is  not  legally  bound  to 
produce  it,  and  he  cannot,  on  his  failure  to  do  bo,  be  convictc<l  under  Sec.  175  of  the  Penal 
Cwle. 

Revision  under  sec.  439  of  the  Criminal  Procedure  Code. 

Conviction  under  sec.  175  of  the  Penal  Code, 

The  facts  of  the  case  appear  from  tiie  judgment. 

Babu  Manmatlia  Xatli  Mookerjee  for  the  Petitioners. 

The  Deputij  Legal  Remembrancer  (Mr,  Douglas  WMte)  for  the 
Crown. 

The  judgment  of  the  Court  was  delivered  by 

Rampiniy  J, — This  is  a  Rule,  calling  upon  the  Magistrate  of  the  Dis- 
trict to  show  cause  why  the  order  of  the  Deputy  Magistrate  convicting 
the  applicant  under  section  175,  Indian  Penal  Code,  and  sentencing  them 
to  pay  a  fine  of  Rs.  20  should  not  be  set  aside, 
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It  appears  that  a  certain  deed  was  registered  in  the  Registration  Office 
of  Bogra,  and  that  it  was  afterwards  discovered  that  the  copy  of  the  deed 
in  the  Registration  Office  Registers  had  been  tampered  with.  The  Sub- 
Registrar  therefore  called  upon  the  applicants  to  produce  tlie  original 
deed.  They  did  not  do  so  ;  and  accordingly  they  were  prosecuted  and 
fined. 

The  question  is  whetlier  they  were  legally  bound  to  produce  the  deed 
and  whether  they  were  liable  to  be  convicted  under  section  175  for  not 
producing  it.  We  find  no  authority  for  saying  that  they  were  so  legally 
bound.  We  have  had  the  assistance  of  the  Deputy  Legal  Remembrancer 
in  this  case  ;  but  he  has  not  been  able  to  show  that  the  applicants  were 
liable  to  conviction  under  section  175. 

We  accordingly  set  aside  the  conviction  and  sentence  and  direct  that 
the  fine,  if  paid,  be  refunded. 

Rule  made  (duolvte. 


(2  C,  L.  J.,  622.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTl'A. 

ifay  17        [CRIMINAL  REFERENCE  No.  88  of  1905.]  1905. 

Present : — Mr.  Justice  Mookerjee  and  ^r.  Justice  Caspersz. 

kSURESH  CHANDRA  SINHA 

I  Wsus 

BANKU  SADHUKHAN  and  others. 

Autrefois  Acquit— Code  of  Crimiml  Procedure  (Act  V  of  1898)  »ecn.  247^  403,  clauMt 
(1) — PrerioHs  acquittal — Summons  case— Process  ittsued  for  offences  includiiuf  previous  offence. 

Where  a  Magistrate  issued  processes  against  and  summoned  accused  persons  for  one  of 
several  offences  alleged  against  them  and  acquit tetl  them  of  the  oflfence  for  which  they  were 
summoned,  no  fresh  processes  could,  in  view  of  the  provisions  of  Sec.  403,  clause  (1)  of  the 
Ckxle  of  Criminal  Procedure,  be  issued  against  them  in  respect  of  all  the  offences  allcge<l  against 
them  on  the  previous  occasion  including  the  one  for  which  they  were  summoned  and  acquittetl. 

Reference  by  the  District  Magistrate  under  sec.  438  of  the  Criminal 
Procedure  Code. 

The  facts  of  the  case  as  they  appear  from  the  order  of  Reference  are 
as  follows  : — 

On  the  28th  October  1904,  Suresh  Chandra  Sinha  filed  a  complaint  against  Bunkoo  Kolu 
and  two  others  under  sections  447,  504  and  506, 1.  P.  C.  The  complaint  was  recortlod  by  the 
Deputy  Magistrate  of  Sealdah  and  referred  for  preliminary  enquiry  to  an  Honorary  Magistrate 
who  recommended  issue  of  pn>ces8  under  sec.  447,  I.  P.  C,  against  Bunkoo  and  Kishori.  The 
Deputy  Magistrate  of  Bcalilah  ordered  processes  to  be  issueil  against  all  the  three  accusal 
under  sec.  447,  I.  P.  C  The  case  was  made  over  to  another  Honorary  Magistrate  for  trial. 
Oa  the  X7th  January,  in  the  absence  of  the  complainant  Suresh,  that   Court  acf|uitte<l   the 
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nficaaed  persons  under  sec.  247,  Criminal  Procedure  Code.  On  the  27th  January,  the  ooaplain- 
ant  Surcfih  moved  the  Deputy  Magistrate  to  have  his  case  revival,  and  on  the  7th  March,  the 
Deputy  Magistrate  onleral  process  to  be  issued  as  praye<l  for  ;.  e.  under  sections  447,  504  and 
506, 1.  P.  C.  and  proccFs  was  acconlingly  issued  against  aU  the  accused.  Tiie  accused  there- 
lupon  moved  the  District  Magistrate,  who  referred  the  case  to  the  High  Court  with  a  recom- 
jnendation  that  the  proceedings  should  be  quashed. 

No  one  appeared  in  support  of  the  Reference. 
The  judgment  of  the  Court  was  as  follows  : — 

We  are  disposed  to  adopt  the  recommendation  of  the  District  Magis- 
trate in  this  case. 

The  provisions  of  section  403  clause  (1),  C.  Or.  P.,  are  clearly  appli- 
cable. The  record  shows  that  the  second  trial  is  being  held  in  respect  of 
all  the  offences  alleged  on  the  previous  occasion,  including  the  offence 
under  section  447,  I.  P.  C.  The  cases  relied  upon  by  the  Magistrate  are 
distinguishable  ;  the  first,  Mirza  Mahomed  Askari  v.  Mir  Aluimed  Hotitin 
(1)  was  one  of  discharge,  not  acquittal ;  the  second,  Hari  Dass  Sanyal 
and  others  v.  Saritulla  (2)  concerns  further  enquiry,  not  autrefois  acquit. 
The  order  of  the  Magistrate  directing  the  issue  of  processes  under  sections 
447,  504,  506, 1.  P.  C,  is,  therefore,  set  aside. 

Order  set  aside. 


(2  C.  L.  J.,  624.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

July  10        [CRIMINAL  REFERENCE  No.  147  of  1905]  1905. 

Present: — Mr.  Justice  Mookerjee  and  Mr.  Justice  Caspersz. 

MALUKA  GOALA  v.  EMPEROR. 

Pi^erentiomif  Ci^eltyto  Ammah  Ad  (XIofl890)  sec,  3  clause  (a),  (c)— Starring  a 
calf  to  d^ath—lll'treatwcnt^  ifificlvdes  starcatttm. 

The  mere  starving  a  calf  to  death  is  not  an  offence  within  the  meaning  of  sec.  8  clause  (pJ 
of  the  rrevention  of  Cruelty  to  Animals  Act  (XI  of  1890)  which  applies  only  where  a  person 
offers,  exposes  or  has  in  his  j  oFsession /r>r  sale  any  live  animal. 

Starvation,  however,  is,  in  view  of  the  coUocation  of  words  in  the  paid  section,  one  kind 
of  ill-treatment,  and  the  words  "  otherwise  ill  treats  any  animal  "  in  sec,  3  clause  (a)  include 
starvation  of  an  animal. 

Reference  under  sec.  438  of  the  Criminal  Procedure  Code. 
This  was  a  Reference  by  T.  W.  Richardson,  Esq.,  Sessions  Judge  of 
Patna,  dated  the  29th  June  1905,  under  sec.  438,  Criminal  Procedure 
Code,  recommending  that  the  order  of  the  C-antonment  Magistrate  of 
Dinapur,  dated  the  16th  June  1905,  convicting  the  accused  under  sec. 
3  clause  (c)  of  the  Prevention  of  Cruelty  to  Animals  Act  (XI  of  1890) 
(I)  (1902)  6  C.  W.  N.  633.  (2)  (1888)  I.  L.  K.  15  Calc,  608. 
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and  sentencing  him  to  one  month's  rigorous  imprisonment  might  he 
reversed.  The  accnsed  was  found  to  have  starved  a  calf  to  death  and 
was  convicted  under  sec.  3  clause  (c)  which  applies  only  where  a  person 
offers,  exposes  or  has  in  his  possession  for  sale  any  live  animal  ;  but  there 
was  no  evidence  that  the  calf  was  for  sale. 

No  one  appeared  at  the  hearing  of  this  Reference. 

Tlie  judgment  of  the  Court  was  as  follows  : — 

The  applicant  for  revision  starved  a  calf  to  death.  He  has,  accord- 
ingly, been  con\ncted  under  section  3  (c)  Act  XI  of  1890.  This  is  clearly 
wrong,  because  the  calf  was  never /or  W^.  But  inasmuch  as  the  words 
"  starvation  or  other  ill-treatment,"  in  clause  (c)  of  the  section,  mean 
that  star\ation  is  one  kind  of  ill-treatment,  we  think  that  the  words 
"  otherwise  ill  treats  any  animal  "  in  clause  (a)  include  starvation  of  the 
animal. 

The  conviction  is,  therefore,  altered  to  one  under  section  3  (a)^  Act 
XI  of  1890,  and  the  sentence  is  maintained.     Let  the  papers  be  returned. 

Conviction  altered • 


(2  C.  L.  J.,  625.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA* 

July  10      [CRIMINAL  REFEREN(.^E  No.  148  of  1905.]  1905. 

Present : — Mr.  Justice  Mookerjee  and  Mr.  Justice  Caspersz. 

MAJHI  MAMUD  and  another  r.  EMPEROR. 

Indlaji  Penal  (\td€  (Act  XLT of  1860)  9ec,  J72~-Absccitdituf  im  order  to  avoid  heitu/ 
terred  with  a  suiitt»on4t,  notice  or  order^Uvnmng  awatj  to  aroid  arred  under  a  warrant. 

Section  172  of  the  Indian  Penal  Code  has  no  application  in  the  case  of  a  warrant  which 
is  not  a  *  summons,  notice  or  onler '  and  a  conviction  under  that  section  for  absconding  in  onler 
to  avoid  bdng  servcil  with  a  warrant  is  bad  in  law. 

Reference  under  sec.  438  of  the  Criminal  Procedure  Code. 

Conviction  for  an  oflEence  under  sec.  172  of  the  Indian  Penal  Code. 

No  one  ap|>earcd  on  this  reference. 

The  judgment  of  the  Court  was  as  follows  : — 

This  was  a  reference  made  on  the  27th  June,  1905,  by  M.  Smyther, 
Esq.,  Sessions  Judge  of  Dacca,  under  sec.  438,  Criminal  Procedure  Code, 
recommending  rliat  an  order  of  the  Honorary  Magistrate  of  Narayangunge, 
dated  the  6th  May,  1905,  con^^cting  the  accused  under  sec.  172,  Indian 
Penal  Code,  and  sentencing  them  to  pay  a  fine  of  Rs.  10  each  be  reversed. 

A  warrant  was  issued  against  two  persons  for  their  arrest  and  produc- 
tion before  a  Rural  Sub-Registrar.    A  peon  wont  to  execute  the  warrant, 
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1  but  the  two  person?*  ran  away.  Upon  the  complaint  of  the  peon  they  were 
then  prosecut<»d  and  convicted  under  see.  172,  Indian  Penal  Code,  for 
"  absconding  in  order  to  avoid  being  served  with  a  summons,  notice  or 
order." 

Section  172, 1.  P.  C,  has  no  application  in  the  case  of  a  warrant  which 
IS  not  a  "  summons,  notice,  or  order '';  see  Queen  v.  Womesh  Chunder  (1), 
Queen  v.  Zahoor  Alt  (2),  Queen  v.  .\mir  Jan  (3). 

We  set  aside  the  convictions  and  sentences,  and  direct  the  refund  of 
the  fines  if  paid. 

Conviction  set  askle. 


(15  M.L.J.,489.) 

IN  THE  HIGH  COUKT  OF  JUDR^ATURE  AT  MADRAS. 

Sept.  28        [CRIMINAL  REVISION  No.  301  of  1904.]  1904. 

Present : — Mr.  Justice  Davies  and  Mr.  Justice  Sankaran  Nair. 

fn  re  SUBBARAYA  VATHYAR. 

(nminal  PriH-Hlurc  (ifd4',9M,  47G,  435-^- Judicial  Proceeding''—''  Calling  for  records 
under  g.  435,  not  a  Judicial  Proceeding  "^  Ltpsc  of  time. 

Calling  up  for  the  recimls  of  a  case  from  a  Subonliiiate  Magistrate  under  g.  435,  Cr.  P.  C 
will«ot  con»titute  it  a  •*  Judicial  PnK^ediiig  *'  within  the  meaning  of  s.  476. 

Where  a  District  MagiMtmt«  calletl  for  the  rpcoixls  of  a  casa  from  a  Sub-magistrate  iu 
which  tlie  Sub-mag'stratc  had  refuso<l  to  accord  sanction  for  perjury  against  a  witness  under 
8.  195,  Cr.  P.  C,  and  jjassad  ortlers  under  s.  47g,  Cr.  P.  C,  committing  the  witness  for  trial 
before  the  nearest  magistrate,  Held  that  tlie  District  Magistrate  had  no  jiiristliction  to  proceed 
under  h.  470. 

Imme<liat<j  action  in  contemplatetl  by  s.  470,  Cr.  P.  C„  and  proce<lure  taken  under  it  after 
the  Iai>8e  of  ^neveral  months  is  illegal. 

In  this  case  an  application  for  sanction  for  prosecution  for  perjury, 
against  the  counter-petitioner  was  rejected  ])y  the  Sub-magistrate. 

The  application  itself  was  made  after  the  lapse  of  one  year  from  the 
termination  of  the  case  in  which  the  petitioner  was  alleged  to  have  given 
false  evidence.  The  District  Magistrate  acting  under  s.  435,  CV.  P.  C, 
called  for  the  records  and  passed  an  order  under  s.  476  of  the  Code  send- 
ing the  petitioner  to  the  nearest  Magistrate  to  take  his  trial  on  the  charge 
of  perjury.  The  fiuestion  in  revision  was  whether  the  District  Magistrate 
was  acting  in  a  *'  judicial  proceeding  "  so  as  to  have  jurisdiction  to  act 
under  s.  47(5  of  the  Code. 

1\  Subramanit/a  Aiyar  for  petitioner. 

The  Ag.  Public  Prosecutor  (J.  Adan^)  for  the  Crown. 

CO  (18(56)  o  W.  R.  Cr.  71.  (2)  (,872)  4  All.  H.  0.  R.  07. 

C»)  (»**7r>)  7  All.  H.  c.  R.  mi. 
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The  Court  made  the  following 

Order  : — The  District  Magistrate  professes  to  have  been  actftfg  in  a 
judicial  proceeding  so  as  to  give  himself  jurisdiction  to  act  under  s.  476 
of  the  Code  of  Criminal  Procedure.  His  calling  up  the  records  under 
s.  435  is  not  a  judicial  proceeding  as  declared  in  Queen-Empress  v.  Kuppu 
(1)  and  as  he  did  nothing  else  that  would  constitute  a  "  judicial  pifij^oeed- 
ing,"  he  had  no  jK)wer  to  make  the  order  that  he  did  under  s.  47(5  of  the 
C'Odo  of  Crimiual  Procedure.  Further  to  adopt  the  procedure  under 
s.  476  ijnmediate  action  is  contemplated  and  to  take  such  procedure  after 
the  lapse  of  several  months  is  illegal. 

The  order  of  the  District  Magistrate  is  accordingly  reversed. 


(L  L.  R,,32   CuL,  1069.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Juno  19        [CRIMINAL  REVISION  No.  387  of  1905.]  1905. 

Present : — Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroffe. 

TARA  CHAND  SINGH  r.  EMPEROR. 

Itemand  of  Appeal— Jurigdiction  of  Apppllate  dm li— Practice. 

A  Sessions  Judge  has  no  authority  under  any  section  of  the  Criminal  Pro3c  lure  Cjvle  to 
remand  a  case  on  appeal  on  finding  that  the  juilgment  of  the  Lower  C  jurt  is  not  as  satisfactory 
as  it  should  have  been.  In  such  a  case  it  is  his  duty  as  Se-^sions  Judgo  to  gi  into  the  facts 
fully  and  dispose  of  the  api)eal.    He  cannot  devolve  this  duty  on  the  Lower  Court. 

Bahn  Digamhar  Chatterjee  for  the  petitioners. 

Ufo  one  appeared  to  show  cause. 

Pargiter  and  Woodroffe,  JJ. — The  three  applicants  were  convicted  by 
the  Deputy  Magistrate  o£  Bankura  under  sections  147  and  379  of  the 
Indian  Penal  Code,  and  were  sentenced  to  six  months'  rigorous  imprison- 
ment each.  Tliey  appealed  to  the  Sessions  Judge,  and  he  remarked  that 
the  Deputy  Magistrate  "  does  not  seem  to  have  at  all  considered  the  evi- 
dence and  weighed  it  with  reference  to  the  occurrence,"  and  that  the 
Deputy  Magistrate  "  had  not  come  to  any  findings  as  regards  the  common 
object  of  the  unlawful  assembly  and  the  possession  of  the  property.^'  He 
therefore  set  aside  the  conviction  and  sentence  and  sent  the  case  back  to 
the  Magistrate  to  rehear  the  parties,  if  they  desired,  and  write  out  a  pro- 
per judgment. 

A  rule  was  issued  on  the  District  Magistrate  to  show  cause,  why  the 
order  of  the  Sessions  Judge  should  not  be  set  aside  on  the  ground  that  it 
was  not  passed  under  any  section  of  the  Criminal  Procedure  Code,  and 
why  the  Sessions  Judge  should  not  hear  and  decide  the  appeal  himself. 

(1)  I.  L.  R.,  7  Mad.,  660. 
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The  District  Magistrate  has  submitted  an  explanation  from  the  Deputy 
Magistrate  and  does  not  show  cause  against  the  rule. 

We  must  point  out  to  the  Sessions  Judge  that  he  had  no  authority 
under  any  section  of  the  Criminal  Procedure  Code  to  pass  the  order, 
which  he  did.  If  the  Deputy  Magistrate's  decision  was  not  as  satisfactory 
AS  he  thought  it  should  have  been,  it  was  his  duty  as  Sessions  Judge  in 
Appeal  to  go  into  the  whole  facts  fully  and  dispose  of  the  case.  He  could 
not  devolve  this  duty,  as  he  did,  on  the  Deputy  Magistrate. 

We  therefore  make  the  rule  absolute,  and  direct  that  the  appeal  to 
the  Sessions  Judge  be  readmitted  and  that  he  do  hear  it  according  to  law. 

Rule  made  absolute. 


(L  L.  R.,  32  Cal.,  1090.) 
IN  THE  HIGH  (^OURT  OF  JUDICATURE  AT  CALCUTTA. 

3nm  20         [CRIMINAL  REVISION  No.  431  of  1905.]  1905. 

Present : — Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroffe. 

WAHED  ALI  V.  EMPEROR. 

Cnmihitl  Procedure  Cod^t  (Act  V of  189$),  g.  437—lhfrial--Xotice—ll'i9:fM^ 

As  a  matter  of  law,  it  in  not  obligatory  to  serve  a  notice  on  the  accusoil  person  before  or- 
(kring  his  retrial,  under  section  437  of  the  Criminal  Procedure  Code,  but  according  to  the 
general  principle  of  criminal  juriwliction  no  order  prejudiciaUy  affecting  the  accused  person 
should  be  passed  without  giving  him  an  opportunity  of  being  heanl. 

It  is  not  onlinarily  desirable  that  in  onlering  a  further  inquiiy  under  s.  437  of  the  Cri- 
minal Procedure  Code  a  detailed  examination  of  the  evidence  should  be  made  and  elaborate 
reasons  given,  as  this  might  prejudice  the  trial  afterwanls  ;  but  it  is  desirable  that  enough 
siiotild  be  stated  in  the  shape  of  reasons  to  show  that  the  order  of  further  inquiry  is  a  pn>- 
pcf^one. 

Mr.  Rusiad  (with  him  Bahu  Jodu  Nath  Kanjilat)  for  the  petitioner. 

Pargiter  and  Woodroffe^  JJ, — Wahed  Ali  Sheikh  was  accused  of  an 
offence  under  section  353  of  the  Indian  Penal  Code  and  was  discharged. 
Afterwards  the  District  Magistrate  of  Howrah  passed  an  order,  on  the 
20th  March  last,  under  section  437  of  the  Criminal  Procedure  Code,  set- 
ting aside  the  order  of  discharge  and  directing  the  retrial  of  the  case. 

Wahed  Ali  obtained  a  Rule  calling  on  the  District  Magistrate  to  show 
cause  why  his  order  should  not  bo  set  aside  on  the  grounds,  first,  that  the 
order  was  made  without  any  notice  to  the  applicant,  and  secondly,  that 
the  order,  inasmuch  as  it  gives  no  reasons,  is  not  according  to  law. 

The  District  Magistrate  has  submitted  an  explanation,  but  it  hardly 
tottches  the  two  points  noticed. 

^  A»  regards  the  first,  it  is  quite  true  that,  as  a  matter  of  law,  it  is  not 
obligatory  on  the  District  Magistrate  to  ser\*e  a  notice  on  the  accused 
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person  before  ordering  a  retrial,  but  it  has  been  laid  down  that,  according  to 
the  general  principle  of  criminal  jurisdiction,  no  order  prejudicially  affect- 
ing the  accused  person  should  be  passed  without  giving  him  an  opportunity 
of  being  heard  ;  and  in  this  case  there  appears  to  have  been  no  reason  why 
that  principle  should  not  have  been  observed. 

With  regard  to  the  second  reason  we  would  say  that  undoubtedly  it 
IS  not  ordinarily  desirable  that  a  District  Magistrate,  in  ordering  a  further 
inquiry  under  section  437  of  the  Criminal  Procedure  Code,  should  make 
a  detailed  examination  of  the  evidence  and  give  elaborate  reasons,  because 
that  might  prejudice  the  trial  afterwards  ;  but  it  is  desirable  that  ho 
should  give  enough  in  the  shape  of  reasons  to  show  that  his  order  is 
proper. 

On  both  the  grounds,  therefore,  we  set  aside  the  order  of  the  District 
Magistrate. 

If  he  considers  it  necessary  to  proceed,  he  should  proceed  according 
to  these  directions. 

Rule  made  absolute.  * 


(6  P.  L.  i?.,  627  ;  56  P.  P.,  Tr.,  1905.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Sept.  21  [CRIMINAL  REVISION  No,  744  of  1905.]  1905. 

Present : — Mr.  Justice  Johnstone. 

BUDH  RAM,— Petitioner, 

Versus 
EMPEROR,— Respondent. 

rnniUal  Pfocedure  Code  (Act  V  of  1808),  sec,  195~Stndion  to  pfom-nfc—Fuhc  charge. 
— Jurisdicthn  to  revoke  sanction— PnmAfticiQ  case— Pen  d  Code  (Act  XLV  of  I860),  sec- 
tion 211, 

The  DistTict  Magistrate  after  hearing  an  appeal  against  an  or.ler  of  conviction  ac  inittc/l 
the  «p|>eUant  ami  sanctioned  pro«e3ution  of  tlic  complainant  under  section  211  of  the  Indian 
Penal  Cotle.  The  sanction  did  not  state  particulars  re^uiretl  by  sanction  195  of  the  Criminal 
Procolure  Code,  The  complainant  applied  to  the  Sessions  Court  to  revoke  the  sanction.  The 
A<Vlitioiml  Sessions  Judge  who  heard  the  application  amended  the  sanction  and  brought  it 
into  aoconlance  with  law. 

//^,  that  the  Sessions  C>nrt  had  no  juris  lictlon  to  hear  the  application  to  revoke  the 
sanctioii. 

-flWrf,  also,  that  before  granting  sanction  for  prosecution  under  section  211  of  the  Indian 
Penal  Cjtle  the  Court  should  be  satisfiejl,  that  (ii)  the  charge  was  really  a  false  one,  (h)  that 
there  is  reasonable  probability  tliat  this  can  be  established,  and  (c)  that  a  prosecution  is 
desirable  in  the  interests  of  justice. 

The  Chief  Cjurt  reroked  the  sanction  ott  the  ground  that  it  was  irregular  and  undci*  the 
drcmnstancca  of  the  case  unproper. 
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It  is  undesirable,  except  in  very  unusual  circumstances,  that  an  appellate  Coiirt,  in  over- 
ruling a  reasoned  and  strongly  exprcHH^d  decision  by  a  subonlinate  Magistrate  who  has  \nk^^&i 
a  convicti,)n  should  take  th?  step  of  orvlering  or  sanctioning  the  prosecution  of  the  complainant 
in  the  cas2  under  section  211,  Indian  Penal  Code. 

Lala  Sangam  Lai.,  Pleader^  for  Petitioner. 

Mr.  Fazl  Ilahi,  Advocate,  for  Respondent. 

Johnstone,  J. — In  thin  case  the  District  Magistrate,  after  hearing  an 
appeal  against  a  conviction  for  t^ieft  by  a  2nd  Class  Magistrate  under  him, 
and  after  setting  aside  the  conviction  and  holding  that  the  charge  was 
false,  gave  sanction  for  the  prosecution  of  the  complainant  under  section 
211,  Indian  Penal  Code.  The  latter  resorted  to  the  Sessions  Court  and 
there  the  Additional  Sessions  Judge  (calling  himself  by  oversight  A(ldi- 
tional  Divisional  Judge)  concurred  with  the  District  Magistrate  and 
refused  to  revoke  the  sanction,  but  on  the  contrary  amended  it  and  brought 
it  into  accordance  with  law — sec.  195,  (4),  Criminal  Procedure  Code. 
Complainant  now  comes  up  to  this  C-ourt  and  asks  that  the  sanction  be 
revoked. 

In  the  first  place,  in  my  opinion  the  Additional  Sessions  Judge  had 
no  jurisdiction.  He  should  have  referred  the  complainant  to  this  Court, 
and  the  fact  that  it  was  complainant  who  moved  him  to  act  makes  no 
difference  here.  I  say  the  Additional  Sessions  Judge  had  no  jurisdiction, 
because  clearly  under  section  195,  Criminal  Procedure  Code,  clauses  (6) 
and  (7), '  the  only  Courts  having  jurisdiction  in  the  matter  were  the  2nd 
C^ass  Magistrate,  who  tried  the  case,  and  the  District  Magistrate,  (to 
whom  he  was  subordinate)  and,  of  course,  the  Chief  Court.  The  sanction 
given  by  the  Additional  Sessions  Judge,  therefore,  is  waste  paper  and  is 
hereby  set  aside,  and  we  revert  to  that  given  by  the  District  Magistrate. 

This  sanction  is  hopelessly  inadequate  and  irregular — r/.  clause  (4), 
section  195,  Criminal  Procedure  (^ode.  After  giving  reasons  for  sanction, 
and  without  stating  the  nature  of  the  supposed  false  charge  or  the  Court 
or  occasion  on  which  it  was  made,  the  order  of  sanction  runs  "  I  am  of 
opinion  that  this  is  a  case  in  which  a  sanction  cannot  reasonably  be  with- 
held.    The  application  is  sanctioned."     The  inadequacy  of  this  is  patent. 

But  it  is  said  by  the  respondents  that  this  Court  can  amend  and  com- 
plete  the  order  of  sanction.  No  doubt  this  is  so,  but  this  Court  w^ill  not 
do  so  unless  it  is  satisfied  (a),  that  the  charge  was  really  a  false  one,  f  i), 
that  there  is  reasonable  probability  that  this  can  be  established,  and  (c)^ 
that  on  all  grounds  a  prosecution  is  desirable.  I  have  gone  through  all 
the  files  of  the  case,  and  my  opinion  is  that  it  is  extremely  undesirable 
to  sanction  a  prosecution.  The  story  told  by  the  complainant  is  by  no 
iileans  an  improbable  one.  The  first  Court  gave  many  cogent  reasons  for 
its  views,  but  the  learned  District  Magistrate   for  the   most   part  ignored 
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those  reasons,  and  decided  the  api)eal  upon  a  separate  set  of  considerations 
which  came  before  his  own  mind.  After  giving  the  case  my  most  careful 
attention,  I  am  of  opinion  that  it  is  by  no  means  clear  that  the  views  of  the 
2nd  Class  Magistrate  upon  the  case  are  incorrect.  There  is  certainly  no  dis- 
proof of  the  complainant's  story,  and  in  my  opinion  the  most  the  District 
Magistrate  was  justified  in  doing  was  to  give  the  accused  the  benefit  of 
the  doubt  and  to  acquit  them.  It  is  undesirable,  except  in  very  unusual 
circumstances,  that  an  appellate  Court,  in  overruling  a  reasoned  and 
strongly  expressed  decision  by  a  subordinate  Magistrate  who  has  passed 
a  conviction,  should  take  the  step  of  ordering  or  sanctioning  the  prosecu- 
tion of  the  complainant  in  the  case  under  section  211,  Indian  Penal  Code. 
I  revoke  the  sanction. 


(6  P.  L.  H.,  629  ;  57  P.  R.,  Cr.,  1905.) 

IN' THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Sept.  22        [CRIMINAL  REVISION  No.  1006  of  1905.]  1905 

Present : — Mr.  Justice  Johnstone. 

EMPEROR  i\  NARPAT  RAI  and  another,— Accused. 

Criminal  Pntd4dure  Code  (Act  V  of  1898)^  section,  2oO—CjmpeHiMijnfor  friroloys  com" 
tlaint— Procedure.' 

The  reaabns  for  awarding  <i9mt)ensation  for  making  a  frivolous  compJaint  ajnl  tbe  onler 
awanling  it  must  be  containecl  in- the  owler  of  discharge  or  acquittal.  •  . 

;      Whqre  thecoipjjlaiuftnt's  cas^ i^  not  an  improbable  pne .comjjfansatipn  cauiut  ba  awarded 
under  section  250  of  the  Cnminal.  Procc<lure  Cocle.  ' 

The,  facts  of  this  case  are  as  follows  : — 

Karpat  Rai  and  Daulat  Rim  brought  a  joint  complaint  under  sojtion  50 1^  In  \\w\  Penal 
Code,  against  ono  M>han  L\l.  Th3  Magistrate  examined  them  and  one  of  their  witnessss  Kaslii 
Ram  on  the  12th  May,  and  then  adjourned  the  cas3  to  the  loth  June  for  the  evidence  of  two  other 
witnesses  who  had  not  been  sbrve  I.  On  t'le  15th  Juno  ths  complainants  wore  absent  and  the 
first  Cla$9  Maffistratfi  Mr.  Anders  m  accoTvlimrly  dis?hargetl  the  acxiused  and  directeil  notice  to 
issue  to  the  complainants  to  appear  and  show  cause  why  they  shoul  I  not  be  ordered  to  j>ay 
wjmpensation  to  theaccusefl  under  section  250,  Criminal  Procedure  Code.  The  complainants 
appearetl  oh  the  1st  July  and  on  that  date  the  Magistrate  ordered  each  of  them  to  pay  Rupees  50 
as  compenBation  to  the  accuse'l. 

The    proceedings    are    forwarded    for    revision    on    the    following 

grounds  :-— 

1  forward  the  record  to  the  Chief  Court  and  reoommeutl  that  the  order  for  the  payment 
o!  compensation  be  set  aside  for  the  following  reasons  :  — 

1.  It  appears  to  me  that  the  Magistrate  ha<l  no  power  to  pass  such  an  order  after  he  had 
disehargeil  the  accused.  S:iction  250  of  the  Code  empowers  a  Magistrate  to  direct  the  payment 
of  onnpenaation  by  his  order  of  discharge  and  not  after  it^  As  soon  as  the  Magistrate  has 
discha^sed  the  accused  he  i%  functus  officio. 
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2.  The  (liroction  for  the  payment  of  Rupees  50  by  enck  complainant  was  illegal.  Under 
section  250  the  maximum  amount  which  can  be  awanlcd  to  the  accused  is  Rupees  50,  and  it 
makes  no  difference  whether  there  is  only  one  complainant  or  whether  there  arc  several  com- 
plainants. 

Order  of  the  Chief  Court. 
Rai  Sahib  Lala  Sukh  Dial  and  Lala  Tirath  Ram^  Pleaders,  for  Accused. 

Mr.  Herbert^  Pleader,  for  Crown. 

Johnstone^  J. — In  my  opinion  the  order  of  compensation  is  unlawful. 
The  section  (250)  of  the  Criminal  Procedure  Code  makes  it  quite  clear 
that  the  reason  for  awarding  compensation  and  the  actual  order  so  award- 
ing must  be  contained  in  the  order  of  discharge  or  acquittal.  An  authority 
is  7.  L.  E.,  XXV  Allahabad,  315. 

But,  Mr.  Herbert  argues,  what  is  a  Court  to  do  when  a  complainant 
having  launched  a  prosecution,  which  the  Court  thinks  frivolous  and  vexa- 
tious, absents  himself  and  so  cannot  be  asked  to  show  cause  against  paying 
compensation  ?  If  the  Court  adjourns  the  case  and  calls  _  complainant, 
it  cannot  in  his  presence  dismiss  for  default.  This  seems  to  me  an  un- 
sound line  of  argument.  In  such  a  case  the  Court  should  either  at  once 
dismiss  the  case  for  default  and  leave  section  250  alone,  or  it  should 
without  discharging  or  acquitting  the  accused  adjourn  simply  in  order 
that  complainant  may  show  cause.  The  difficulty  that  the  Court  cannot 
then,  in  presence  of  complainant,  dismiss  for  default,  is  really  imaginary, 
for  ex'hypothesi  the  Court  has  made  up  its  mind  that  the  complaint  was 
false,  frivolous  and  vexatious,  and  a  discharge  or  acquittal  on  that  ground 
is  surely  good  enough.  In  short,  the  law  contained  in  section  i250,  Crimi- 
nal Procedure  C-ode,  must  be  followed  strictly,  and  I  have  shown  that 
there  is  no  difficulty  in  the  way  of  this  course. 

Further,  on  the  merits,  it  is  surprising  that  the  Court  should  have 
thought  this  an  appropriate  case  for  the  award  of  compensation.  Com- 
plainants' story  was  by  no  means  an  improbable  one  a  priori.  There  had 
been  much  bad  feeling  and  a  good  deal  of  harassing  litigation  and  men's 
tempers  were  short.  Complainant  and  his  son  gave  fairly  consistent 
evidence  and  we  may  bo  sure  that  Kashi  Ram's  turning  against  them, 
must  have  been  a  surprise.  It  is  absurd  to  say  that  this,  even  combined 
with  complainants'  absence,  was  sufficient  ground  for  holding  that  the  . 
charge  was  false,  frivolous  and  vexatious,  especially  considering  that  com- 
plainants offered  to  give  and  substantiate  good  grounds  for  their  default 
and  to  prove  their  case. 

I  cancel  the  order  awarding  compensation  and  direct  refund  if  it  has 
been  paid* 
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(10  C.   W.  .v.,  30.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Augt.  18     [CRIMINAL  REVISION  No.  747  of  1905.]  1905. 

Present  ■: — Mr.  Justice  Rampini  and  Mr.  Justice  Mookerjee. 

HAIBUT  KHAN— Petitioner, 

Versus 

EMPEROR — Opposite  party. 

Criminal  Procedure  Code  (AH  VoflS98),  9S,  195,  476—FaUe  information  given  to  Police 
— Enquiry  by  Deputy  Magiatrate — Prosecution  ordered  by  District  Magistrate — Jurisdiction, 

An  Information  of  arson  was  given  to  the  Police.  It  was  reported  false  by  them.  The 
District  Magistrate  ortleretl  an  enquiry  by  the  Deputy  Magistrate,  who  also  considered  the  in- 
formation to  be  false.  The  case  then  coming  before  the  District  Magistrate,  he  orderetl  it 
to  be  entered  as  false  and  directed  the  prosecution  of  the  informant  under  s.  211 ,  Indian 
Penal  Code. 

Held,  that  the  District  Magistrate's  order  did  not  fall  under  s.  195,  Criminal  Procedure 
C3ode.  The  complaint  having  been  made  to  the  Police,  it  was  unnecessary  for  him  to  sanction 
the  prosecution  under  s.  193. 

That  the  order  was  one  purporting  to  be  made  under  s.  476,  Criminal  Procedure  Code. 
But  it  was  bad  inasmuch  as  it  was  not  jiassed  with  regard  to. a  matter  which  had  come  to  the 
District  Magistrate's  cognisance  in  the  course  of  a  judicial  proceeding.  Ha<l  he  himself  made 
an  enquhry  into  the  truth  or  falsity  of  the  complaint  he  might  have  ha<l  power  under  ihe  said 
section  to  oriler  prosecution.  But  it  was  not  legal  for  him  to  ortler  it  when  the  enquiry  had 
bowi  matle  by  another  oflBcer. 

The  material  facts  will  appear  from  the  judgment.  .  '/ 

Babu  Dasarathi  Sanyal  for  the  Appellant.  -  • 

Mr.  Douglas  White^  for  the  Crown.  " 

The  judgment  of  the  Court  was  as  follows  : — 

This  is  a  rule,  calling  upon  the  District  Magistrate  to  show  cause  why 

his  order  sanctioning  the  prosecution  of  the  applicant,  under  s.  211,  I.  P.  C. 

and  the  order  of  the  Deputy  Magistrate  committing  the  applicant  to  the 

Court  of  Sessions  for  trial,  should  not  be  set  aside. 

The  facts  of  the  case  are  these.  The  applicant  made  a  complaint  of 
arson  before  the  Police.  His  case  was  reported  false  by  them.  The  Dis- 
trict Magistrate  then  ordered  an  enquiry  by  the  Deputy  Magistrate.  The 
Deputy  Magistrate  after  making  an  enquiry,  also  considered  the  complaint 
to  be  false.  The  case  then  came  before  the  District  Magistrate,  who 
passed  final  orders  on  the  Police  report,  namely,  "  enter  false  s.  436, 
I.  P.  C.  Prosecution  under  s.  211,  I.  P.  C,  sanctioned.  To  Babu  M.  N. 
Mookerjee  for  trial."  The  Deputy  Magistrate,  after  examining  the  wit- 
nesses in  support  of  the  prosecution,  committed  the  applicant  to  the  Ses- 
sions under  s.  211, 1.  P.  C, 
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It  appears  to  us  that  the  order  of  the  District  Magistrate  is  bad,  and 
that  we  must  quash  the  proceedings  in  this  case.  It  is  true  that  the  ap- 
plicant made  no  complaint  in  this  case  to  the  District  Magistrate  ;  and  so 
the  proceedings  are  not  defective  on  the  ground  that  the  complaint  had 
not  been  finally  disposed  of  under  s.  203.  It  seems  to  us  that  the  order 
made  by  the  District  Magistrate  is  bad,  because  it  was  one  not  passed  with 
regard  to  a  matter  which  had  come  to  his  cognizance  in  the  course  of  a 
judicial  proceeding.  If  he  had  made  an  enquiry  into  the  truth  or  falsity 
of  the  applicant's  complaint,  he  might  have  had  power  under  s.  476,  C.  Cr. 
P.,  or,  seeing  that  the  enquiry  was  made  by  the  Deputy  Magistrate,  the 
Deputy  Magistrate  might  have  had  power  to  order  the  prosecution  of  the 
applicant.  But  it  is  not  legal  for  a  District  Magistrate  to  order  a  prose- 
cution when  the  enquiry  has  been  made  by  another  officer  and  the  matter 
has  not  come  before  him  in  the  course  of  a  judicial  proceeding.  Tlie 
Magistrate  himself  says  the  order  was  passed  under  s.  195,  C.  Cr.  P.  The 
Deputy  Legal  Remembrancer,  however,  admits  that  this  is  not  so,' and 
At^Ai^^oompkiai  faaviiig  been  ^auMle  to  4he  Polioe,  it  was  not  necessary 
for  the  District  Magistrate  to  unction  ihe  prosecution  vmAGt  «».  195, 
C.  Cr.  P. 

We  think  that  this  view  is  correct ;  and,  moreover,  we  do  not  regard 
this  order  for  prosecution  as  a  sanction  under  s.  195,  C.  Cr.  P.  Clearly 
it  was  an  order  purporting  to  be  made  under  s.  476,  C.  Cr.  P. 

We  therefore  make  the  rule  absolute  and  set  aside  the  order  of  the 
District  Magistrate  sanctioning  the  pro.^ecution  of  the  applicant  under 
s.  211,  I.  P.  C,  as  well  as  the  order  of  the  Deputy  Magistrate  committing 
the  applicant  to  the  (^ourt  of  Session. 

Rule  made  absolute. 


(10  C.   W.  X,  32.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

July  22        [CRIMINAL  REVISION  No.  444  of  1905.]  1905. 

Present : — Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroffe. 

BUDHAI  SHEIKH  and  another — Petitioners, 

Versus 

TARAP  SHEIKH— Opposite  party. 

Crl  mi  ml  Procedure'  Cjd.^  (Act  VoflSdS),  us.  234  to  249— Joinder  of  Charges— Joint 
trinl  of  set'firal  accM.ied  prrjfom  committing  distinct  offences  of  the.  same  kind  within  tuHelre 
wontht— Singular  ins.  234  does  not  include  the  plural— Ueneral  Classes  Act  ( X of  1897 ) ^ 
s.  13 — Interpretation, 

Section  234  of  the  Criminal  rroceclure  Co.lc  which  in  terms  refers  to  a  single  person  does 
not  apply  where  sercral  persons  are  accusctl  jointly.  It  would  be  repugnant  to  the  context  to 
read  the  wonls  "a  person"  in  the  section  as  including  several  persons. 
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Where  the  same  persons  were  alleged  to  have  looted  some  linseed  on  .the  22nd  and  23ti1 
days  of  the  same  month. 

Seld^  that  they  could  not  be  tried  jointly  for  the  two  offences. 
A  retrial  was  directed. 

,.,.  Babu  Sarat  Chandra  Roi/  Chowdhury  for  the  Petitioners. 

The  judgment  of  the  Court  was  as  follows  : — 

ThQ  Petitioners  have  been  convicted  under  ss.  379  and  143  of  the 
Penal  Code.  It  is  alleged  that  certain  linseed  was  looted  on  the  22nd 
Fftbmary  ^nd  certain  tobacco  on  the  23rd  February,  by  an  unlawful  as- 
sembly, cotisisting  of  the  same  persons  of  whom  the  Petitioners  were  the 
leaders.  It  is  contended  that  the  trial  was  bad  in  that  two  distinct  offences 
involving  occurrences  of  two  different  dates  and  alleged  to  have  been  com- 
mitted by  more  than  one  person  have  been  tried  jointly  in  one  trial.  A 
rule  was  granted  on  this  ground  as  also  on  the  ground  that  the  Petitioner 9 
should  not  have  been  summarily  tried.  As  regards  the  first  point,  which 
we  need  alone  consider,  the  Magistrate  in  his  explanation  submits  that  tho 
case  comes  within  s.  234  of  the  Criminal  Procedure  Code,  which  permits 
of  three  offences  of  the  same  kind  within  one  year  being  charged  together. 
In  this  case  the  theft  and  unlawful  assembly  on  the  22nd  Februwy  were 
parts  of  the  same  transaction,  as  were  also  the  alle^^  <^e|Kies,on  tiieaext 
day.  But  the  events  of  the  22nd  and  ^3rd  February  do  not  appear  to 
form  part  of  the  same  transaction  nor  is  the  joinder  coniplained  of  de- 
fended on  that  ground,  b«t  on  the  ground  that  the  Petitioners  committed 
two  offences  of  the  same  kind  on  two  separate  dates  within  the  space  of 
twelve  mosths. 

^e  4jp«stion  to  be  determined  shortly  is  whether  s.  234  of  the  Cri- 
minal-Procedure Code  which  in  terms  refers  to  a  single  person  applies 
where  several  persons  are  jointly  accused.  No  doubt  as  provided  for  by 
the  Greneral  Clauses  Aet  word&  in  the  singular  shall  include  the  plural  and 
vite  versa.  But  this  is  only  where  theM  is^  natiung  repugnant  in  the 
subject  or  context. 

Section  234  is  one  of  a  number  of  sections  which  are  groi^ped  together 
under  the  heading  of  "  Joinder  of  charges."  This  may  and  in  fact  does 
refer  to  charges  both  against  single  and  several  accused.  But  the  sections 
under  the  general  heading  relating  to  these  respective  cases  are  kept 
separate.  S.  233  lays  down  a  general  rule.  Ss.  234  to  238  by  their  terms 
refer  to  the  case  of  a  single  accused.  Then  s.  239  deals  with  the  case 
where  more  persons  than  one  are  accused,  and  is  followed  by  s.  240  which 
enacts  a  general  rule  as  to  the  whithdrawal  of  charges. 

It  appears  to  us  therefore  that  the  legislature  intended  to  and  did  by 
these  sections  differentiate  between  the  cases  of  a  single  and  several  ac- 
cused and  that  it  cannot  be  said  that  all  the  sections  prior  to  s.  239  apply  tQ 
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both  the<»e  cashes  though  in  tornis  they  refer  to  one  only,  viz^  thtA,  of  a  single 
accused.  The  existence  of  a  section  (239)  specifically  dealing  with  the 
case  of  several  accused  and  the  arrangement  of  the  sections  to  which  we 
have  referred  constitutes  such  a  repugnancy  in  the  context  as  prevents  us 
from  reading  "  a  person  "  in  s.  234  as  including  several  persons.  S.  239 
provides  that  several  persons  may  be  charged  and  tried  jointly  only  when 
they  are  accused  of  the  same  offence  or  of  diflFerent  oflfences  committed  in 
the  same  transaction,  namely,  the  case  referred  to  in  s.  235  where  there  is 
but  one  accused.  The  provisions  contained  in  s.  234  are  not  made  appli- 
cable where  there  are  several  accused  possibly  because  otherwise  compli- 
cation and  confusion  in  the  trial  might  ensue. 

We  accordingly  set  aside  the  conviction  and  sentence  and  direct  that 
the  accused  be  retried  by  another  Magistrate  than  the  Magistrate  who  has 
already  tried  the  case.  Such  retrial  must  be  held  with  reference  to  the 
directions  herein  made  and  if  summarily  after  hearing  and  determining 
any  objection  that  may  be  made  to  that  form  of  trial. 

Rule  made  absolute. 


(6  P.  L.  R.,  645  ;  U  P.  R.,  Tr.,  1906.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

July  5  [CRIMINAL  APPEAL  No.  288  of  1905.]  1905. 

Present : — Sir  William  Clark,  Kt.,  Chief  Judge  and  Mr.  Justice  Reid. 

EMPEROR,— Appellant, 

Versus 

RUP  SINGH— Respondent. 

Criminil  Pfocetlitre  Citde  (Ai-t  V  of  1898),  see.  47Q~S;inctioii  to  prifsecute— Judicial 
jtroeeed'inff— Income  Tax  Act  (II of  18H6),  Chaitter  IV,  ProceediHj»  Mnder^htf  Gillectitr^ 
Herenve  Cintrf. 

The  Collector  acting  umler  Chapter  IV  of  the  Income  Tax  Act,  is  a  Bevenue  Ooiii%  and 
his  procee<ling8  are  ju  licial  proceetliiigs  within  the  meaning  of  83ction  476  of  the  Criminal 
Procedure  Code. 

The  Assistant  Legal  Remembrancer,  for  Appellant. 

Mr.  Gouldshury^  Advocate,  for  Respondent. 

The  factij  of  the  case  appear   from   the   following  judgment  of   the 
Sessions  Judge  : 

The  Collector  of  Montgomery  orilcred  the  prosecution  of  Rap  Singh,  under  section  177, 
Indian  Penal  Code,  for  his  verifying  the  petit i  ):i  jf  an  objection.  The  Magistrate  held  that 
section  177,  "ndian  Penal  Code,  was  not  applicable,  because  no  declaration  was  made  under 
section  18,  subsection  (2),  and  convicted  him  under  section  193,  for  giving  falso  evidence  in 
proceedings  other  than  judicial. 

The  first  ground  of  appeal  h  tliat  the  Magistrate  coukl  not  take  cognizance  of  the  case 
because  the  onier  of  the  Collector  docs  amount  to  a  complaint  under  section  476  or  otherwise, 
and  therefore  the  proceedings  and  conviction  should  be  set  aside.  (  Vide  P,  R,^  1  and  2  pf 
1802,  Cr.). 
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The  order  of  the  Collector  is  as  follows  : — 

Hup  Siiij^h,  fitatc<l  in  his  written  application  as  an  objection  to  liis  assissment  tliat  liis 
income  during  the  year  in  question  ba<l  not  amounte<l  to  more  than  Rs.  1,000.  Hin  accounts 
have  baen  examined  and  fountl  to  show  an  income  amounting  to  Rs.  7,751 -0-6.  He  has  there- 
fore made  a  fahe  de<daratio!i  within  the  mcaninj;  of  s?ction  35  of  Income  Tax  Act,  and  under 
sect  ion  195,  Criminal  Pr.x'edure  Code.  I  oi-dcr  his  i)rosecution  for  an  offence  under  section  177, 
Indian  Penal  Co<le.     The  case  to  be  trietl  by  the  Magistrate  of  the  Ihiqa. 

■  Now  this  onler  is  not  a  «incti«)n  umler  section  145,  because  there  is  no  application  by  any 
private  individual.     (P.  It.,  Xo.  2S  of  1901,  Cr.), 

It  is  not  an  order  under  section  470,  Criminal  Procedure  Code,  because  the  Collector  as  an 
oflacer  under  the  Income  Tax  Act  is  not  a  Revenue  Court. 

This  order  docs  not  amount  in  any  sense  as  an  or  linary  comi)laint. 

The  only  remaining  case  in  which  the  Magistmte  could  take  cognizance  wa,s  that  of  on 
his  own  8usi)icion,  but  he  does  not  ai>pcar  to  have  acted  in  that  capacity  becau*4e  accused  was 
not  informeil  that  he  was  entitled  to  have  the  casj  tri  tl  by  some  other  Court  an  omission 
which  was  fatal  to  the  pr<x;ec<ling.     (P.  P.,  Xo.  13  of  1S9S,  Cr.J. 

The  Magistrate  himself  and  rightly  ha.s  sail  I  tliat  section  35  of  the  Income  Tax  Act  and 
section  177  of  Indian  Penal  Code,  are  applicable  to  the  i)rtscnt  case.  I  find  tlierefore  tliat 
the  Magistrate  could  not  take  cognizance  of  the  case  and  therefore  the  proceedings  and  con- 
viction should  be  set  aside  and  fine  if  paid  be  refunded.     Appeal  acciptctl. 

Clark,  C.  J. — The  question  for  our  decision  is  whether  the  Sessions 
Judge  is  right  in  holding  that  the  Collector's  order  is  not  "  an  order  under 
section  476,  Criminal  Procedure  Code,  because  the  Collector  as  an  officer 
under  the  Income  Tax  Act  is  not  Hevenue  Court." 

We  may  clear  matters  by  saying  that  in  cur  cjinicn  the  Collector's 
order,  though  not  quoting  section  47G,  Criminal  Procedure  Code,  is  an 
order  under  that  section,  and  P.  P.,  -V<^.  23  of  1901,  Cr.,  has  therefore 
no  bearing  on  the  case.  The  point  is,  whether  the  Collector  in  hearing 
the  objection  to  the  assessment  of  the  Income  Tax  was  a  Kcvenue  Court 
and  whether  the  proceedings  were  judicial  proceedings. 

The  Collector  in  hearing  the  objection  was  acting  under  (liapter  IV, 
of  the  Income  Tax  Act,  188G,  the  objection  was  required  to  be  verified 
in  the  manner  required  by  law  for  the  verification  of  plaints  (section  25 
(1)  ).  The  Collector  had  power  to  compel  witnesses  to  give  evidence 
(section  28)  and  the  proceedings  are  to  be  deemed  to  be  judicial  proceed- 
ings  within  the  meaning  of  sections  193  and  22S  of  the  Indian  Penal 
Code. 

It  seems  to  us  a  neoessarj'  implication  that  they  are  judicial  proceed- 
ings within  the  meaning  of  section  47 G,  Criminal  Procedure  Code.  A-s 
to  give  false  evidence  before  the  Collector  was  giving  false  evidence  in 
a  judicial  proceeding,  it  follows  that  it  was  a  judicial  proceeding  in  which 
the  Court  could  act  under  section  47G,  Criminal  Procedure  Code. 

Mr.  Gouldsbury,  for  accused,  quoted  /.  L.  It,  XXVII  Calcutta,  8^0. 
There   it  was  held  that  a   Deputy    Collector    acting  under  the   Laud 
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Acquisition  Act  was  not  Revenue  Court  within  the  terms  of  section  476, 
Criminal  Procedure  Code,  the  reasons  given  were  tliat  the  Deputy  Collector 
could  not  pass  any  final  order,  his  order  was  subject  to  a  reference  to  the 
Civil  Court  he  could  not  administer  an  oath  or  require  verification. 

In  all  these  matters  tlie  Land  Acquisition  Act  differs  from  the  Income 
Tax  Act  and  this  case  is  not  in  point. 

On  the  other  hand  in  L  L.  i?.,  XXIV  Madras,  121,  it  was  held  that 
a  Tahsildar,  when  holding  a  enquiry  as  to  whether  transfer  of  name  in  a 
land  reo-ister  should  be  made  or  not,  was  Revenue  Court. 

We  are  of  opinion  that  the  Collector  acting  under  Chapter  IV  of  the 
Income  Tax  Act  is  a  Revenue  Court  and  his  proceedings  are  judicial  pro- 
ceedings. We  therefore  accept  the  appeal  and  set  aside  the  order  of  the 
Sessions  Judge  and  direct  him  to  rehear  the  appeal. 

Appeal  accepted. 


(6  P.  /..  It,  651 ;  45  P.  li.,  Cr.,  1905.) 

IN  THE  CHIEF  (^OURT  OF  THE  PUNJAB,  LAHORE. 

Sept.  12         [CRIMINAL  REVISION  No.  908  of  1905.]  1905. 

Present : — Mr.  Justice  Johnstone. 

EMPEROR  r.  GHASI  RAM,— ACCUSED. 

Punjab  Municipal  Act  (XX  of  1801)^  section,  IGi^PuhUc  st reft ^oh^ ruction  of^Plde* 
vig  of  moras  on  jfMic  road. 

The  placing  of  moras  on  a  public  road  is  an  obstruction  of  a  public  street  within  the 
meaning  of  section  161  of  the  Punjab  Municipal  Act,  though  the  ixxad  at  the  spot  may  be 
broad  enough  to  allow  vehicles  to  pa«s  even  with  moras  set  there. 
The  facts  of  this  case  are  as  follows  : — 

The  accused  phiocl  nior.is  in  front  of  his  shop  and  was  chargwl  with  obstructing  a  public 
Btreet, 

The  accused,  on  convi(>tioa  by  a  Bench  of  Honorary  Magistrates  exercising  the  powers  of 
a  Magistrate  of  the  2n(l  Class  in  the  Delhi  City,  was  sentenced,  by  onler  dateil  9th  March  1905, 
under  section  104  of  the  Municipal  Act,  to  pay  a  fine  of  Re.  1  and  4  annas  court-fee  paid  on 
issue  of  process  to  him,  ami  this  ordar  was  confii-metl  on  appeal  by  the  District  Magistrate  on 
2nd  May  1905. 

The  proceedings  are  forwarded  for  revision  on  the  following  grounds  : — 

The  District  Magistmte  has  himself  found  in  his  judgment  on  api)eal  No.  79  of  1905  of 
23rd  June  190."),  that  the  placing  of  the  moras  or  stools  in  front  of  shops  in  this  locality  does 
•  not  amount  to  an  obstruction. 

OltDER   OF   THE   ChIEF   CoURT. 

Johnstone,  J.— Section  Ui  of  the  Act  makes  punishable  the  obstruct- 
ing of,  or  encroaching  upon,  "  any  street,  sewer,  water-course."  In  the 
District   Magistrate's  judgment  of  23rd  June  1905,  quoted  by  the  learned 
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Sessions  Judge,  reference  is  made  only  to  "  street  "  hut  in  my  opinion  a 
shopkeeper  placing  moras  so  as  to  prevent  officials  from  getting  at  sewer 
or  drain  can  properly  be  said  to  obstruct  or  encroach  upon  that  sewer  or 
drain.  Further  if  the  moras  are  put  down  aside  the  drain  and  to  the 
puWic  road,  I  ca«sider  they  obstruct  the  road  even  though  it  may  at  the 
fiipot  be  broad  enough  to  allow  vehicles  to  pass  even  witli  moras  set  there. 
The  public  is  entitled  to  the  whole  breadth  of  the  street  to  the  last  inch. 
.  For  these  reasons  I  decline  to  interfere.     Files  returned. 

JRevisioa  disallowed, . 


.      -  (6  P.  L.  R.,  655  ;  47  P.  It,  Cr.,  1905.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
Sept.  13         [CRIMINAL  REVISION  No.  912  of  1905.  1905. 

'  Present: — Mr.  Justice  Johnstone. 

EMPEROR  r.  PRABH  DIYAL,— ACCUSED. 

CantoHiHent  Cod4>,  2899,  ss,  167,  108,  173—JCrated  toatetv,  licrnse  /or  sale  of-^Chndi^ 
tloH9  of  license— Breach  of  ultra  vires  conditions, 

'A  licensee  for  sale  of  serated  waters  in  a  cantonment  cannot  be  coiivicte*!  of  the  breach  of 
coniUtions  of  the  license  which  are  ultra  vires,  •     • 

Section  108^  of  the  Cantonment  Cotle  authorises  the  Cantonment  Committee  to  lay  down 
..tire  sources  from  which  the  water  used  in  the  manufacture  of  wrateil  waters  is  procured.  It 
gives  no  power  to  select  manufacturers  as  such. 

The  facts  of  this  case  arc  as  follows  : — 

The  accused  holds  a  license  for  the  sale  jof  aerated  waters  in  the  Mian.  Mir  Cantonment 
which  contains  a  condition  that  the  licensee  shall  sell  aerateil  waters  manufactured  by  such 
flrm?  only  as  are'appfpved  of  by  the  Cantonment  Committee.  The  accused  infringed  this 
condition. 

The  accuseil  on  conviction  by  Major  A.  A.  M.  M.  Faulknor  exercising  the  powers  of  a  Ma- 
gistrate of  the  Ist  class  in  the  Mian  Mir  Cantonment,  Lahore  District,  was  scntenccxl,  by  oi*der 
date<l  3l8t  May  1905,  under  section  173  of  the  Cantonment  Code,  to  a  fine  of  Rupees  25  or  in 
default  seven  days'  simple  imprisonment. 

The  proceedings  are  forwarded  for  revision  on  the  following  groumls  : — 
The  accused  holds  a  license,  under  section  167  of  the  Cantonment  C^xle,  1899,  for  the  sale 
of  aerated  waters  in  the  Mian  Mir  Cantonment.  One  of  the  conditions  entered  in  the  license 
is  th^t  th?  licensee  shall  sell  aerated  watei*s  manufactured  by  such  firms  only  as  arc  approval 
of  by  the  C.vifonm'jnt  Committee.  Ths  accuse:!  has  been  fineil  Rs.  25  for  infringing  that  con- 
dition by  selling  aemtetl  waters  manufacturecl  by  some  firm  not  approval  of  by  the  Cantonment 
Committee.  If  the  condition  was  lawfully  entered  in  the  license  the  accused  has  been  rightly 
convicts  i  But  it  appears  to  me  that  the  Cantonment  authorities  had  no  power  to  make  such 
a  condition.  The  conditions  which  may  be  entered  in  licenses  for  the  sale  of  aerate!  waters  arc 
specified  in  section  ICS  (h)  of  the  Coile.  They  do  not  include  a  condition  that  the  aerated 
waters  soltl  shall  have  been  manufactured  by  firms  approvetl  of  by  the  Cantonment  Committee. 
A  condition  may  be  impose;!  as  to  the  sources  from  which  water  used  in  the  manufacture  of 
the  jerated  waters  shall  be  taken,  but  there  is  no  allegation  in  the  present  case  that  there  baa 
^  been  a  breach  of  that  condition. 
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If  the  Cantonment  authorities  had  no  power  to  make  the  oomlition  which  the  aocnsed  has 
hifringeil,  the  infringement  is  no  offence. 

I  forwanl  the  reconl  to  the  Chief  Court  and  recommend  that  the  oonrictioa  be  set  aside. 

Order  of  the  Chief  Court. 

The  Government  Advocate  for  Crown. 

Johnstone,  J. — In  my  opinion  the  learned  Ses!<ions  Judge  is  right  in 
this  case.  If  section  168  be  looked  at,  it  will  be  seen  that  it  nowhere 
authorises  a  Cantonment  Committee  to  restrict  a  licensee,  who  is  not  a 
manufacturer,  to  certain  manufacturers  as  his  source  of  supply  of  »rated 
waters.  It  authorises  the  Committee  to  lay  down  the  sources  from  which 
the  xoattf  used  in  the  manufacture  is  procured,  and  on  the  back  of  the 
license  form  certain  conditions  regarding  the  use  of  well  water  and  the 
boiling  of  it  and  so  on  are  laid  down.  But  even  according  to  thoee  cobcK- 
tions  on  the  back  of  the  form  the  maker  need  not  be  a  resident  of  Mian 
Mir.  In  the  present  case  the  accused  is  said  to  have  procured  the  stuff 
from  Lahore  ;  but  it  is  not  asserted,  much  less  proved,  that  his  Lahore 
maker  does  not  follow  the  rules  on  the  back  of  the  license. 

It  is  urged  that  section  168  (A)  {iv)  implies  that  the  Committee  has 
power  to  select  manufacturers  as  such,  but  I  do  not  think  this  is  right. 
The  sub-clause  clearly  only  means  that  labels  shall  be  used  so  that  the 
public  and  the  Cantonment  authorities  may  see  who  the  maker  is  and  so 
may  ascertain  whether  the  maker  is  acting  according  to  the  rules  pres- 
cribed. 

I  set  aside  the  conviction  and  sentence  and  order  refund  of  the  fine. 

Revision  allotced. 


(6  P.  L.  li.,  657 ;  48  P.  i?.,  Cr.,  1905.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

June  13  [CRIMINAL  APPEAL  No.  287  of  1905.]  1905. 

Present : — Mr.  Justice  Johnstone* 

GURANDITTA,— (Convict),— Appellant, 

Versus 

EMPEROR,— Respondent. 

Criminal  Procedure  Code  (Act  V  i}f  189S),  *.  309^ Assessors  differing  with  Sessions 
Judge.    DtUg  of  Court  to  record  opinions  of  assessors. 

When  a  Sessions  Judge  differs  from  the  assessors  in  his  view  of  a  case,  he  shoakl  alimjs 
roconl  carefully  the  grounds  on  which  the  asses :>ors  base  their  opinions  and  -ehoukl  make  some 
I'cference  to  the  matter  in  the  judgment. 

Johnstone,  J. — 'The  learned  Sessions  Judge,  has  convicted  the  accused 
in  this  case  against  the  opinions  of  all  three  assessors  witbovi  adverting 


Digitized  by 


Google  j 


Vol.  Ill]  The  Criminal  Law  Journal  Reports.  133 

EMPEROR  r.  GHAZI. 

in  his  judgment  in  any  way  to  those  opinions,  and  without  recording  the 
reasons  given  or  established  by  the  assessors  for  those  opinions.  When  a 
Sessions  Judge  differs  from  the  assessors  in  his  view  of  a  ease,  he  should 
always  record  carefully  the  grounds  on  which  the  assessors  base  their 
opinions  and  should  make  some  reference  to  the  matter  in  his  own  judg* 
ment. 

After  considering  all  the  evidence  I  have  arrived  at  the  conclusion 
that  the  Sessions  Judge  is  right  and  the  assessors  wrong.  The  Sessions 
Judge  has  given  strong  reasons  in  support  of  his  view,  and  might  have 
added  that  the  fact  that  the  police  did  not  on  capturing  accused  at  once 
take  him  to  complainant's  house  but  kept  him  in  the  lock-up  and  went 
about  searching  for  the  owner  of  the  watch,  is  sufficient  to  show  accused's 
dishonesty.  If  he  had  been  acting  honestly,  he  would,  when  arrested, 
have  at  once  named  Mathra  Das  and  his  employer  and  would  have  taken 
the  police  to  them,  and  it  is  quite  clear,  whatever  he  may  have  said  to  the 
police,  that  he  did  not  name  Mathra  Das  or  his  employer. 

The  sentence  is  quite  appropriate. 

Appeal  diimmed. 


(6  P.  L.  J?.,  669.) 

IN  THE  CHIEF  COURT  OP  THE  PUNJAB,  LAHORE. 

Oct.  26  [CRIMINAL  REVISION  No.  817  of  1905.]  1905. 

Present : — Mr.  Justice  Reid. 

EMPEROR  r.  GAZI— Accused. 

WorhmenU  Breach  of  Contract  Act  (XIII of  1859),  Sec.  2— Contractor,  UahlUty  of. 

Though  Act  XIII  of  1859  applied  to  artificers,  workmen  or  labourers,  who  contract  to 
employ  other  men,  it  does  not  make  liable  a  contractor,  who  is  not  an  artificer,  labourer  or 
workman. 

The  facts  of  this  case  are  as  follows  : — 

The  accused  was  ordered  under  Act  XIII  of  1859  to  refund  Rs.  473-13-0  in  one  month  to 
the  complainant  on  account  of  a  contract  entered  into  on  15th  June  1903. 

The  accused  on  conviction  by  Rasaldar  Sardar  Sohan  Singh  exercising  the  powers  of  a 
Magistrate  of  the  Ist  class  in  the  Gujranwala  District,  was  sentenced  by  order  dated  30-5-1905 
under  section  2  of  Act  XIII  of  1859  to  refund  Rs.  473-13-0  in  one  month. 

The  proceedings  are  forwarded  for  revision  on  the  following  grounds:— 

In  this  case  the  cwnplainant  entered  into  a  contract  on  15th  June  1903  with  the  accused 
by  which  the  accused  undertook  to  break  stone  at  Sangla  quarry  by  means  of  labourers  in  a 
prescribed  method.  Conditions  were  fixed  and  a  sum  of  Rs.  600  was  paid  in  advance  and  it 
was  agreed  that  any  feiilure  to  comply  with  the  conditions  of  the  contract  should  cause  accused 
to  be  liable  to  the  conditions  of  Act  XIII  of  1859, 

The  complainant  now  sues  him  under  this  Act  claiming  the  balance  between  Rs.  625-2-6 
paid  in  adyanoe  and  Rs.  160-5-6  the  value  of  the  work  done.    The  lower  Court  has  accepted 
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the  Application  ami  onlerecl  the  accused  to  refuml  the  bahmoe  of  Rfi.  473rl8  in  one  monllu 
Now  it  is  clear  that  the  accused  is  really  a  contractor  and  not  a  workman  and  that  in  ordinary 
circumstances  Act  XIII  of  1859  could  not  be  applied  to  him.  The  coiuUtion  in  the  contract 
binding  the  accusetl  to  submit  to  a  process  of  law  against  him  cannot  legally  be  enforced  an<T 
the  application  should  have  been  dismissed  and  I  report  the  case  to  the  Chief  Court  for  orders 
in- revision  under  section  438,  Criminal  Procetlure  Code.  , 

Order  of  the  Chief  Court. 

Mr.  Bunt  Chand^  Advocate,  for  Respondent. 

i?etd,  J. — I  concur  with  the  District  Magistrate  that  it  has  not  been, 
established  that  the  petitioner  Grazi  was  an  artificer,  workman  or  labourer; 
at  the  date  of  the  circumstances  out  of  which  these  proceedings^  havo^ 
arisen. 

Though  the  Act  applies  to  artificers,  workmen  or  labourers  who  con-« 
tract  to  employ  other  men  it  does  not  make  a  contractor,  who  is  not  aiu 
artificer,  labourer  or  workman,  liable.  I  set  aside  the  order  of  the  Magis^' 
trate  Basaldar  Sardar  Sohan  Singh.  Any  money  recovered  under  the 
order  will  be  refunded. 

'  The  complainant's  remedy  is  by  suit. 


(6  P.  L.  i?.,  671.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Nov.  23        [CRIMINAL  REVISION  No.  1336  of  1905.]  '  190^; 

Present  .—Sir  William  Clark,  Kt.,  Chief  Judge. 

Mr.  A. — Petitioner  t\  EMPEROR^Respondent. 

Criminal  Procedure  Code  (AH  V  of  1898),  see.  342—Couiuteland  CUeKt^Duttj  of  Coumel 
to  adclse  hi$  client  wlw  is  accused  in  a  case  not  to  answer  questions  jfuf  by  Court, 

A  Counsel  may  legally  a<lvi8e  his  client  at  his  trial  for  an  offence  not  to  answer  questions 
put  to  him  by  Court. 

Clarhy  C.  J. — ^The  proceedings  of  the  Sessions  Judge  are  as  follows: — 
Yesterday,  while  I  was  trying  the  case  of  Crown  versus  Nawab  Singh 
and  others,  who  were  charged  with  murder,  and  was  examining  the  accused 
Hakim  Singh,  Mr.  A,  Barrister-at-Law,  who  was  defending  the  accused, 
told  Hakim  Singh  not  to  speak,  whereupon  Hakim  Singh,  took  the  hint 
jfVid  refused  to  answer  further  questions. 

As  I  omitted  to  take  cognizance  of  this  matter  yesterday  I  cannot 
now  proceed  under  section  480,  Criminal  Procedure  Code,  I  forward  the 
case  to  the  District  Magistrate  under  section  482,  with  a  view  to  Mr.  "A 
being  prosecuted  for  contempt  of  Court.  Mr.  A  has  tendered  an  apology. 
I  should  have  been  ready  to  accept  it  if  his  conduct  had  amounted  merely 
to  a  personal  insult,  but  as  this  was  a  deliberate  attempt,  and  a  successful^ 
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one  by  a  Barrister  to  prevent  his  client  from  making  a  statement  which 
might  possibly  be  damaging  to  him  the  matter  is  too  serious  to  be  over- 
looked. 

Mr.  A's  explanation  is  as  follows  : — 

"  That  the  Sessions  Judge  was  at  the  time  examining  one  of  the 
accused  under  section  342  of  the  Criminal  Procedure  Code.  I  stood  up 
with  the  intention  of  informing  the  Court  that  I  thought  I  was  justified 
in  advising  the  accused  that  he  could  under  section  342  refuse  to  answer 
any  question.  When  I  had  got  as  far  as  "  I  think,  Sir,  I  am  entitled" 
the  Sessions  Judge  at  once  in  a  very  angry  tone  said  "  Mr.  A  I  will  not 
be  interrupted  when  I  am  putting  a  question."  "  I  tlion  had  to  sit  down, 
but  I  advised  my  client  by  saying  to  him  "  mat  holo."'  "  Nothing  more  ' 
occurred." 

A  counsel  is  no  doubt  within  his  right  when  he  advises  his  client  to 
say  nothing,  and  I  accept  and  believe  Mr.  A's  explanation  that  he  was 
acting  in  the  interest  of  his  client  and  had  no  intention  to  insult  the  Court 
or  to  cause  any  interruption  to  Mr.  Martineau  in  the  conduct  of  his  judicial 
proceedings.  I  do  not  think  that  there  was  an  offence  under  section  228, 
Indian  Penal  Code,  and  I  cancel  the  order  of  the  Sessions  Judge  directing 
a  prosecution  under  section  228,  Indian  Penal  Code. 

Mr.  A's  position  between  his  duty  to  his  client  and  the  respect  due 
to  the  Court  was  a  diflScult  one  and  believing  as  he  tells  me,  that  the 
questions  being  put  to  accused  were  not  warranted  by  the  Code,  if  he  failed 
in  the  respect  due  to  the  Court  he  apologized  and  his  failure  might  have 
been  condoned. 

Petition  accepted. 


(6  P.  L.  7?.,  673;  55  P.  i?.,  Cr.  1905.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Septr.  9  [CRIMINAL  APPEAL  No.  52G  of  1905.]  1905. 

Present : — Mr.  Justice  Kensington  and  Mr.  Justice  Johnstone. 

EMPEROR,— (Complainant),— APPELLANT, 

Versits 

MUKHTAR  KHAN,— (Accused),— RESPONDENT. 

Sxcise  Act  (XII  of  1806)y  sec.  49— Liquor^  »alc  of—Liceme^hreach  of  c milthns  of-^ 
AUimcnt. 

Seld,  that  the  accused,  who  had  purchased  liquor  for  a  British  soldier  from  a  hcensed 
vendor  in  contravention  of  a  condition  of  the  vendor's  license,  was  guilty  of  abetment  of  the 
breach  of  the  condition,  though  the  vendor  himself,  having  no  guilty  knowledge  or  intention, 
committed  no  offence. 

Mr.  O*  Gorman,  Advocate,  for  Appellant. 

Messrs.  GuUu  Ram  and  Pozdon^  Advocates,  for  Respondent, 
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Johnstone^  J, — The  second  class  Magistrate,  Amritsar,  convicted  tb« 
accused  under  section  49,  Act  XII  of  181)G,  in  that  he  purchased  a  bottlo 
of  liquor  from  a  licensed  vendor  for  a  British  soldier  and  handed  it  to  the 
soldier  in  contravention  of  clause  9  of  the  vendor's  license,  the  vendor 
apparently  not  being  aware  of  the  destination  of  the  liquor.  The  District 
Magistrate,  when  the  case  came  before  him  on  appeal,  held  that  the  accused 
had  committed  no  offence  ;  that  the  accused  did  not  sell  to  the  soldier,  and 
that,  as  the  vendor  committed  no  offence,  it  could  not  be  said  that  accused 
abetted  the  commission  of  an  offence. 

Government  has  appealed  against  the  actjuittal,  urging  that  the 
accused  abetted  the  offence  punishable  under  section  49,  Act  XII  of  189G. 

We  agree  with  the  District  Magistrate  that  the  accused  did  not  sell 
to  the  soldier.  The  former  never  became  owner  of  the  bottle  of  whisky 
and  so  could  not  sell.  But  reading  section  108,  Indian  Penal  Code,  with 
explanation  III  and  Illustration  (//),  we  are  constrained  to  hold,  notwith- 
standing the  obscurity  of  the  language  of  the  section,  that  the  accused 
did  abet  the  breach  of  clause  9  of  the  vendor's  license,  though  the  vendor 
himself,  having  no  guilty  knowledge  or  intention,  committed  no  offence. 

In  these  circumstances,  we  accept  the  appeal,  set  aside  the  acquittal, 
and  find  the  accused  person  guilty  of  abetment  of  the  breach  of  clause  9 
of  the  vendor's  license.  The  conviction  by  the  second  class  Magistrate 
bears  date  29th  March,  1905.  On  31st  March  the  District  Magistrate  let 
the  accused  out  on  bail  and  on  25th  April  acquitted  him  and  remitted  the 
fine  of  Its.  20.  In  our  opinion  it  is  not  necessary  to  relegate  the  accused 
to  jail.  Under  section  49  of  the  Act  (with  section  109,  Indian  Penal 
Code)  we  inflict  a  sentence  of  2  days'  rigorous  imprisonment  (already 
endured)  and  of  Us.  20  fine  or,  in  default,  2  weeks'  further  rigorous 
imprisonment.  The  District  Magistrate  should  see  to  the  enforcement 
of  this  order. 

Appeal  accepted. 


(6  P.  L.  JR.,  674;  53  P.  P.,  Cr.,  1905.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

June  13  [CRIMINAL  APPEAL  No.  123  of  1905.]  1905. 

Present : — Mr.  Justice  Reid  and  Mr.  Justice  Johnstone. 

EMPEROR,— Appellant, 

1  ^ersvs 

Mussammat  RAJAN,  widow  of  Bura, — Respondent. 

Penal  Code  (Act  XLV  of  ISGO),  section  20l~En(lence~CHnsinfi  diitippearanee  of  eri- 
(lence  of  olme—Oinng  fuhe  infcrmatkn  to  police  to  screen  offender. 
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J  IIM^  that  the  accused  was  not  guilty  of  an  offence  under  section  201  of  the  Penal  Coile 
by  merely  locking  the  outer  door  of  her  house  where  her  son  had  committed  murder,  as  it 
appeared  that  the  corpse  had  not  been  moved  or  concealetl  by  the  accused. 

The  Government  Advocate,  for  Appellant. 

Reid^  J. — This  is  an  appeal  under  section  417  of  the  Code  of  Criminal 
Procedure  by  the  Local  Government  from  an  acquittal. 

The  respondent  was  charged  under  section  201  of  the  Penal  Code, 
with  having  caused  evidence  of  the  commission  of  murder  to  disappear, 
and  with  having  given  information  which  she  knew  to  be  false  respecting 
the  offence,  Avith  the  intention  of  screening  the  murderer. 

The  facts  which  we  find  to  have  been  established  are  the  following — 
at  about  11  A.  M.  the  respondent,  while  sitting  at  another  person's  house, 
saw  Ram  Devi,  a  little  girl  aged  about  9  years,  who  had  been  brought 
up  with  her  grand-children,  at  or  near  her  house.  Some  time  after  noon 
one  of  her  grand-children  told  her  that  Piran  Ditta,  her  son,  had  said 
there  was  a  snake  in  her  house.  The  respondent  went  to  her  house,  at 
the  door  found  Piran  Ditta,  aged  about  19  years,  much  agitated,  asked 
him  what  was  the  matter  and  was  told  that  he  had  killed  Ram  Devi  whose 
body  was  in  the  inner  room.  Ram  Devi's  mother  then  came  up  and  asked 
the  respondent  whether  Ram  Devi  had  been  to  the  house.  The  respond- 
ent said  that  Ram  Devi  had  not  been  there  and  the  child's  mother  went 
on.  The  respondent  then  locked  the  outer  door  of  the  house,  which  con- 
tains two  rooms.  The  respondent  then  wandered  about,  pretending  to 
look  for  Ram  Devi.  At  about  8  P.  m.,  in  obedience  to  orders  from  the 
police,  she  unlocked  the  door  of  her  house  and  produced  the  key  of  a  box 
in  which  a  blood-stained  sheet  belonging  to  Ram  Devi,  whose  body  was 
found  in  the  inner  room,  was  found.  The  respondent,  who  admitted 
most  of  the  facts  above  stated,  was  silent  as  to  how  and  by  whom  the 
sheet  was  placed  in  the  box,  suggesting  to  the  Sessions  Judge  that  the 
murderer  had  placed  it  there,  and  denying  that  the  box  was  locked  and 
that  she  produced  the  key. 

Even  if  it  be  held  that  the  respondent  locked  the  box  after  removing 
the  sheet  from  the  body  and  placing  it  in  the  box,  she  did  not,  in  our 
opinion,  cause  evidence  of  the  murder  to  disappear.  The  presence  of  the 
sheet  on  the  body  did  not  constitute  evidence  that  murder  had  been  com- 
mitted, it  was  in  itself  no  evidence  of  the  murder  and  its  concealment  did 
not  cause  evidence  of  the  murder  to  disappear. 

The  same  must  be  said  of  locking  the  door  of  the  house.  The  body 
was  in  the  house,  in  an  inner  room,  and  was  covered  with  cotton  stalks. 
The  act  of  locking  ihd  door  merely  prevented  access  to  the  interior  of  the 
house  and  did  not  amount  to  moving  the  body  or  concealing  it  from  sight. 
The  body  remained  where  it  lay  and  could  be  seen  by  any  one  who  obtained 
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access  to  the  house.  The  respondent  opened  the  house  when  told  to 
do  so  and  she  did  not,  in  our  opinion,  cause  evidence  of  the  murder  to 
disappear  when  she  locked  the  door,  by  locking  the  padlock  on  the  staple 
on  which  the  door  chain  was.  The  most  that  can  be  said  is  that  she 
delayed,  by  the  time  necessary  for  unlocking  or  otherwise  opening  the 
door,  the  discovery  of  such  evidojice.  Causing  such  delay  differs  very 
widely  from  causing  disappearance.  The  body,  as  evidence  of  the  murder, 
remained  where  it  was  and  was  apparent  after  the  door  was  locked  to  the 
extent  to  which  it  was  when  the  chain  of  the  door  was  merely  on  the 
staple,  as  it  was  when  the  respondent  left  her  house  before  the  murder. 

The  next  question  for  consideration  is  whether  the  respondent  gave 
information  respecting  the  murder,  which  she  knew  to  be  false,  with  the 
intention  of  screening  the  murderer. 

The  statement  that  a  person  did  not  go  to  a  house  in  which  he  was 
murdered  is,  in  our  opinion,  information  about  a  murder,  the  fact  of  the 
going  being  relevant  in  a  trial  for  murder,  and  information  about  an 
offence  is  not  limited  to  information  that  a  particular  person  did,  or  did 
not,  commit  an  offence,  but  includes  information  as  to  any  fact  relevant 
at  a  trial  in  respect  of  the  offence.  We  are  not,  however,  satisfied  that 
the  respondent  gave  this  false  information  with  the  intention  of  screening 
the  murderer.  She  is  a  feeble  looking  woman  about  55  years  of  age,  of 
the  bhisti  class,  and,  on  hearing  that  the  body  of  a  girl,  who  was  described 
as  her  foster  child,  was  lying  in  her  house,  and  that  her  son  had  murdered 
the  child,  may  well  have  thought  that  she  would  herself  be  implicated. 
Under  these  circumstances  the  denial  that  the  girl  had  been  to  her  house 
was,  in  our  opinion,  quite  as  probably  prompted  by  a  desire  to  gain  time 
for  devising  some  means  of  escaping  the  consequences  of  her  son's  act 
as  by  a  desire  to  screen  her  son. 

It  cannot,  in  our  ojunion,  be  held  that  the  intention  of  the  respondent 
was  to  screen  the  murderer.     For  these  reasons  we  dismiss  the  appeal. 

Appeal  dUmissed. 

(10  C.  W.  X,  51 ;  L  L.  /?.,  32  CaL,  1085). 

IN  THE  HIGH  COURT  OF  JUDK^ATURE  AT  CALCUTTA. 

July  20        [C^RIMINAL  REVISION  No.  644  of  1905.]  1905. 

Present ;— Mr.  Justice  Rampini  and  Mr.  Justice  Mookerjee. 

SAT  NARAIN  TEWARI,— Petitioner, 

Versus 

EMPEROR,— Opposite  Party. 

Crimbml  Procedure   Code  (Act  V  of  1898),  ,^.  164,202,  222,  mh-section  (2),  234,364-^ 
Jm^^  of  charge,  of  emhezzlcment-Adnus^ihrnty  of  ^aten^^^^  ^,^ 

9^164  or  8,  364,  hut  recorded  in  enQuirtf  under  s.  202, 
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Oiie  S.  K.  was  put  upon  his  trial  for  embezzlement  of  three  sums  on  two  clays  in  one  year. 
Only  pne  charge  was  tlrawn  up,  in  which  all  the  three  sums  and  the  persons  from  whom  they 
hatl  been  collected  were  specifietl.  He  was  not  charged  with  three  offences  but  only 
with  otic  offence  under  s.  409, 1.  P.  C,  and  the  conviction  also  was  for  one  offence  : 

Ileld — That  the  charge  was  valid,  as  it  was  in  accordance  with  sections  234  and  222  sub- 
section.(2),  Cr.  P.  C. 

A  statement  of  the  person  complained  against  reconled  during  an  enquiry  under  s.  202  of 
tjie  Cr.  P.  Code,  cannot  be  regardetl  as  liaving  been  recordeil  under  section  164  or  364,  and  as 
such  cannot  be  admitted  in  evidence  as  proving  itself  against  him. 

Xo  opinion  was  expresse<l  as  to  whether  such  a  statement  could  be  prove*!  in  aiiy  way  as  an 
admission. 

Babu  Dasaratld  Sanyal  for  the  Petitioner. 

Mr.  Douglas  White  for  the  Crown. 

The  Judgments  of  the  Court  were  as  follows  : — 

This  is  a  rule,  calling  upon  the  District  Magistrate  of  Gya  to  show 
6ause'why  the  coniaction  of  and  sentence  passed  upon  the  applicant  should 
Bot  be  set  aside,  upon  the  ground  that  the  charge  is  contrary  to  law  ;  why 
the  case  should  not  be  retried,  and  why,  in  the  retrial,  the  statement  made 
i)y  ihe  applicant  to  the  Sub-divisional  Officer  of  Jahanabad  in  the  enquiry 
Tinder  sec.  202,  C.  Cr.  P.,  should  not  be  excluded. 

The  facts  of  the  case  are  these.  The  applicant.  Sat  Narain  Tewari, 
•was  tried  for  certain  offences,  under  sec.  409,  I.  P.  ('.  He  was  the 
Sarpanch  of  the  village,  that  is,  the  collecting  meml)er  of  the  2>itnchaf/et 
and  he  is  alleged  in  that  capacity  to  have  collected  three  sums  of  money 
in  1904,  namely.  Re.  1-11  on  the  5th  August,  Rs.  5  on  the  same  date,  and 
Re.  1-3  on  the  20th  May.  These  sums  were  collected  from  three  persons^ 
Rameswar  Misra,  Mohesh  Lai  and  Harkhu  Singh  as  Chowkidari  tax. 
Subsequently  the  applicant  was  removed  from  his  post  of  collecting  mem- 
ber and  was  succeeded  by  Raghunandan  Pershad.  Raghunandan  Pershad 
appeared  before  the  Magistrate  and  gave  information  that  the  collections 
of  his  predecessor.  Sat  Narain  Tewari,  were  short  ;  and  there  is  no  doubt 
that  this  was  the  case.  That  being  so.  Sat  Narain  was  upon  his  trial  for 
embezzlement  of  these  three  sums  ;  and  one  charge  was  drawn  up,  in 
which  all  the  3  sums  and  the  persons  from  whom  he  collected  them  were 
specified.  But  he  was  not  charged  with  three  offences  under  sec.  409, 
I.  P.  C,  but  with  one  offence  under  sec.  409  ;  and  he  was  convicted  of 
one  offence  and  sentenced  to  one  term  of  imprisonment. 

Now,  the  first  ground  upon  which  the  rule  was  granted  is  that  the 
charge  was  illegal,  and  that  the  applicant  could  not  be  tried  on  such  a 
cliarge. 

It  is  unnecessary  to  discuss  this  point  at  length,  because  we  think  the 
charge    was   in  accordance  with  sees.  234  and  222,  sub-section  (2),  C.  (^r. 
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P.,  and  this  has  been  held  in  the  cases  of  Emjteror  v.  Gulzari  Lai  (1), 
Saminuldin  Sarhar  v.  Sibaran  Chandra  Ghose  (2)  and  The  Emperor  v. 
Jshliaf  Ahmed  (3).  That  being  so,  we  do  not  think  that  the  charge  in 
this  case  comes  within  the  purview  of  the  ruling  of  the  Privy  Council  in 
the  case  of  Suhramania  Tyer  v.  The  King-Emperor  (4).  Accordingly,  the 
first  ground  on  which  the  rule  was  granted  fails. 

But  there  is  another  grqund,  namely,  that  the  admission,  or  confes- 
sion, of  the  applicant,  made  before  the  Deputy  Magistrate  of  Jahanabad 
on  the  19th  December  1904,  is  inadmissible  in  evidence.  It  has  been  re- 
corded under  sec.  1(54,  C.  Cr.  P.  ;  and  it  is  contended  that  the  Deputy 
Magistrate  had  no  authority  to  record  the  confession  under  sec.  164, 
because  the  case  of  the  applicant  was  not  then  under  enquiry  before  the 
Police.  Sec.  1G4  occurs  in  the  chapter  of  the  Criminal  Procedure  Code 
relating  to  information  to  the  Police  and  their  powers  of  investigating. 
Furthermore,  it  is  contended  that  it  is  not  a  statement  recorded  under 
sec.  3G4,  C.  Cr.  P.  That,  of  coure,  is  obvious,  because  the  applicant  was 
not  then  being  tried  for  an  offence.  It  is  urged  that  it  was  a  statement 
made  in  the  course  of  the  enquiry  which  the  Deputy  Magistrate  was  carry- 
ing on  under  sec.  202,  C.  Cr.  P.  This  would  seem  to  be  correct,  and  that 
being  so,  the  Criminal  Procedure  Code  does  not  contemplate  a  statement 
on  the  examination  of  the  Petitioner  being  recorded  in  such  proceeding. 
We  therefore  think  that  the  statement  of  the  applicant  in  this  case  which 
has  been  admitted  as  proving  itself,  is  not  admissible  as  such  in  evidence, 
and  we  are  unable  to  say  whether  the  evidence,  other  than  this  so-called 
confession,  is  sufficient  for  conviction. 

We  accordingly  sot  aside  the  conviction  and  sentence,  and  direct  thai 
the  applicant  be  retried. 

Whether,  in  the  course  of  the  new  trial,  the  admission  made  by  Sat 
Narain  Tewari,  when  it  is  obvious  he  was  not  in  the  position  of  an  accused 
person,  can  be  proved  in  any  way,  is  a  question  upon  which  we  do  not 
express  any  opinion.  But  we  think  that  when  the  new  trial  takes  place, 
the  statement  which  the  applicant  made  to  the  Deputy  Magistrate,  and 
which  purports  to  be  recorded  under  sec.  1G4,  C.  Cr.  P.,  cannot  be  admitted 
in  evidence  as  proving  itself. 

The  rule  is  made  absolute  on  this  ground.  The  case  will  go  back  for 
retrial.  But  we  consider  that  it  should  be  retried  by  some  Magistrate 
other  than  the  Magistrate  by  whom  it  has  already  been  tried. 

Rule  made  absolute. 

(1)  1.  L.  R.  24  AU.  254  (1902).      (2)  8  C.  W.  N.  807  ;  s.  c.  I.  L.  R.  31  Cal.  928  (1904). 
(3)  1.  L.  R.  27  AU.  69  (1904).       (4)  5  C.  W.  N.  8G6  ;  S.  c.  I.  L.  R.  25  Macl  61  (1901). 
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(10  C.  W.  .v.,  53.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

June  22        [CRIMINAL  REVISION  No.  410  of  1905.]  1905. 

Present : — Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroffe. 

GUL  MAHOMED  SIRCAR,— Petitioner, 

Versus 
CHEHARU  MANDAL,— Opposite  Party. 

Criminal  Ptvcedure  Code  (Act  V  of  J.89S),  s.  2S3^Misjoinder  of  charges^Diittiiict 
offences  forming  part  of  the  same  transaction. 

There  shaU  be  a  separate  charge  for  every  distinct  offence,  even  though  it  forms  part  of 
the  same  transaction.  The  joinder  in  one  charge  of  two  such  offences  vitiates  the  triaL 
The  facts  briefly  are  : 
On  the  20th  of  January  1905,  one  Cheharu  Mandal  filed  a  petition  of  complaint  before  the 
Deputy  Magistrate  of  Dinajpur  against  the  Petitioner  Gul  Mahometl  Sircar  and  two  others 
alleging  that  on  the  15th  of  January  1905,  the  accused  assaulted  him  and  extorted  from  him 
a  bond  or  muckalika  for  Rs.  25  and  that  on  the  16th  he  paid  to  the  Petitioner  the  amount 
named  in  the  said  bond. 

The  learned  Deputy  Magistrate  to  whom  the  case  was  made  over   for 
disposal  charged  the  Petitioner  as  follows  : — 
Charges  with  two  heads. 

(Sees,  221,  222  and  223  of  the  Code  of  Criminal  Procedure). 
**  I,  F.  C  Chatterjee,  Deputy  Magistrate  of  Dinajpur,  hereby   charge 
you  Gul  Mahomed  Sircar  as  follows  : — 

First, — That  you,  on  or  about  the  15th  or  16  th  day  of  January  1905,  at  Khayarbari,  com- 
mitted extortion  of  a  muchalikti  and  of  Rs.  25  respectively  from  Cheharu  Mandal  and  thereby 
committed  an  offence  punishable  under  sec.  381  of  the  Indian  Penal  Code  and  within  my 
cognisance. 

Secondly, — That  you,  on  or  about  the  15th  day  of  January  1905,  at  Khayarbari,  assaulted 
Cheharu  Mandal  and  thereby  committed  an  offence  under  sec.  352,  I.  P.  C,  and  within  my 
cognisance/^ 

The  said  Deputy  Magistrate  found  that  the  Petitioner  committed  extortion  of  Rs.  25  fiom 
the  complainant  and  that  he  assaulte  I  him.  He  convicted  the  Petitioner  under  sees.  384  and 
352, 1,  P.  C,  and  sentenced  him  to  two  months'  rigorous  imprisonment  under  the  former  sec- 
tion and  to  pay  a  fins  of  Rs.  50  ualer  the  lattor  section  and  in  default  of  payment  to  undergo 
one  month's  rigorous  imprisonment. 

It  was  contended  (i)  that  the  joinder  of  the  extortion  of  the  bond  with  the  subsequent 
extortion  of  a  sum  of  money  was  bad  in  law  ;  (U)  that  the  joinder  of  charges  of  three  matters 
not  forming  part  of  the  same  transaction  was  contrary  to  the  provisions  of  the  law,  and  (Hi) 
that  taking  the  money,  when  the  fear  the  accused  was  said  to  have  been  put  to  could  no 
longer  be  said  to  be  operative^  was  not  extortion^ 

The  terms  of  the  rule  will  appear  from  the  judgment.  The  Magistrate  in  explanation 
sabmitted  that  the  charges  arose  out  of  one  and  the  same  transaction  and  that  taking  the 
money  on  a  bond  which  was  extorted,  did  constitute  extortion. 

As  a  retrial  was  thought  fit  and  proper  their  Lordships  did  not  discuss  the  second  and 
third  grounds  of  the  rule,  but  proceeded  to  make  the  rule  absolute  on  the  fii*8t  ground  alone; 

Babu  Dasarathi  Sant/al  for  the  Petitioner. 
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The  Judgment  of  the  Court  was  as  follows  : — 

The  Petitioner  was  tried  and  convicted  under  sec^.  384  and  352,  I. 
P.  C,  and  in  the  charge  that  was  drawn  up  under  sec.  384  ho  was  charged 
as  follows  :  That  you,  on  or  ahout  the  15th  or  IGth  day  of  Janni^ry  1905, 
at  Khayarbari,  committed  extortion  of  a  muchaUka  and  of  lis.  25,  res- 
pectively, from  the  complainant. 

A  rule  was  issued  calling  on  the  District  Magistrate  of  Dinajpur  and 
on  the  complainant  to  show  cause  why  the  conviction  of  this  applicant  and 
sentence  on  him  should  not  be  set  aside  and  a  fresh  trial  ordered  otf  the 
ground  that  the  joinder  of  the  mucliaUka  and  the  payment  of  Rs.  25  in  one 
charge  was  contrary  to  the  provisions  of  the  law,  and  also  on  the  ground 
that  the  joinder  of  the  charges  of  the  three  matters  charged  was  contrary 
to  the  provisions  of  the  law  as  not  forming  part  of  the  same  transaction  ; 
and,  thirdlf/,  on  the  ground  that  the  payment  of  the  Ks.  25  did  not  satisfy 
the  provisions  of  the  Penal  Code  regarding  extortion. 

Assuming  that  these  charges,  as  the  Magistrate  has  said  in  his  explana- 
tion, arose  out  of  one  and  the  same  transaction  and  that  the  claim  for 
Rs.  25  did  constitute  extortion,  we  think  that  the  neglect  to  observe  sec. 
233,  Cr.  P.  C,  must  be  pronounced  fatal  to  the  case  according  to  the 
ruling,  Sulmimania  L/ery,  The  King-Emperor  {1)  i  because  under  that 
section  there  shall  be  a  separate  charge  for  every  distinct  offence. 

We,  therefore,  make  the  rule  absolute,  set  aside  the  conviction  and 
sentence  and  direct  that  this  applicant  be  retried  and  the  retrial  be  hefd 
by  another  Magistrate. 

Pending  the  trial.  Petitioner  will  renr.iin  on  bail  to  the  satisfaction 
of  the  District  Magistrate. 

Rule  made  ahsolide. 


(10  (\  W.X.,56.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

July  11  [CRIMINAL  REVISION  No.  554  of  1905.]  1905. 

Present : — Mr.  Justice  Rampini  and  Mr.  Justice  Mookerjee. 

BHOLA  NATH  DEY  and  others, — Petitioners, 

Versus 

EMPEROR,— Opposite  Party. 

Criminal  Procedure  Code  (Art  Vof  1S9S)^  jt.  470 — Ohatruction  to  attachn^ent  hij  j)eoA  in 
irursuaKce  of  w.irrant  of  attuchiwitt — Ordpr  of  pros?cution  by  Mumif — Judicial' proceediM{f, 

On  the  application  of  a  decree-holder  a  Munsif  issued  a  warrant  of  attachment.  The 
judgment-debtors  with  soveral  other-}  prevented  the  attachment,  beat  the  decree-bolder, 
(1)  5  C.  W.  N.  860  ',  S.  C.  I.  L.  R.  25  Mad.  61  (1901). 


Digitized  by 


Google 


Vol.  Ill]  The  Criminal  Law  Journal  Reports.  143 

BHOLA  NATH   DEY   r.   EMPEROR. 

and  threatened  to  beat  the  peon.  The  peon  reported  the  matter  to  the  Munsif  and  the  decree- 
holder  also  complained  before  him.  Upon  this  the  Munsif  enquired  into  the  matter  and  acting 
under  s.  476,  Cr.  P.  C,  directed  the  offenders  to  be  prosecuted  under  s.  183, 1.  P.  C. 

Held — That  the  Munsif  had  power  to  direct  the  prosecution  as  he  did.  He  was  engaged 
In  a  proceeding  in  an  execution  case,  that  such  a  pi-oceetling  was  a  judicial  proceetling  ;  and 
that  the  facts  had  come  to  his  knowledge  in  the  course  of  such  proceeding. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judgment. 

Babu  Mohini  Mohan  Chatterjee  for  the  Petitioners. 

No  one  appeared  to  show  cause  against  the  Rule. 

The  Judgment  of  the  Court  was  as  follows  : — 

This  is  a  rule  calling  upon  the  District  Magistrate  of  Bankura  to  show 
cause  why  the  conviction  of  and  sentence  passed  upon  the  applicants 
should  not  be  set  aside,  on  the  first  two  grounds  mentioned  in  the  applica- 
tion, or  why  such  other  order  should  not  be  passed  in  this  matter  as  to  this 
Court  may  seem  fit. 

The  facts  of  the  case  are  these.  The  decree-holder  applied  io  the 
Munsif  of  Khatra  for  execution  of  a  decree  by  attachment  of  the  moveable 
property  of  the  judgment-debtors.  The  Munsif  issued  a  warrant  of 
attachment ;  but,  when  the  decree-holder  went  to  seize  the  property,  the 
judgment-debtors  and  several  other  persons  turned  out,  prevented  the 
attachment,  beat  the  decree-holder,  and  threatened  to  beat  the  peon,  who 
ran  away.  The  peon  then  reported  to  the  Munsif  that  he  could  not  execute 
the  warrant ;  and  the  decree-holder  came  to  the  Munsif  and  complained 
of  non-execution  of  the  warrant.  The  Munsif  enquired  into  the  matter 
and  made  over  the  present  applicants  to  the  Honorary  Magistrate  of 
Bankura  under  sec.  476,  C.  Cr.  P.     They  were  tried  and  convicted. 

The  applicants  have  now  obtained  a  rule  to  show  cause  why  the  con- 
viction and  sentence  should  not  be  set  aside  on  the  ground,  /?r.s^,  that  there 
had  been  no  sanction  to  prosecute  on  the  conn)laint  of  any  one,  and, 
secondly^  that  the  Munsif  was  not  justified  in  directing  the  prosecution  of 
the  Petitioners  under  sec.  476,  C.  (>r.  P.,  because  he  was  not  engaged  in 
a  judicial  proceeding.  In  support  of  the  second  of  the  above  two  grounds 
the  case  of  Har  Cliaran  Mukerjee  v.  The  Kimj- Emperor  (1)  has  been 
relied  upon. 

We  are  of  opinion  that  the  Munsif  was  justified,  in  the  circumstances, 
in  proceeding  under  sec.  47G,  C.  Cr.  P.,  and  that  the  facts  did  come  to  his 
knowledge  in  the  course  of  a  judicial  proceeding.  He  was  engaged  in  a 
proceeding  in  an  execution  case,  and  a  proceeding  in  an  execution  case  is 
undoubtedly  a  judicial  proceeding  and  every  order  passed  by  an  officer  in 
such  a  case  is  subject  to  an  appeal  or  second  appeal  ;  which  would  not  bo 
(1)  9  0.  W.  N.  36*  :  s.  C.  I.  L.  R.  32  Cal.  367  (1005). 
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the  case  if  the  proceeding  was  hot  a  judicial  one.  We  consider  that  the 
case  of  Har  Charan  Mukevjee.x.  The  King-Kmperor  (\)  \<>  owWyoXx  Ai^ 
tinguishable  from  the  present  case.  In  the  case  ctted  by  the  pleader  for 
the  applicant  it  was  held  that  the  Munsif  had  passed  an  order  for  posses- 
sion, which  finally  determined  the  case.  The  present  case  is  quite 
different..  In  the  present  case  the  matter  came  before  the  Munsif  in  the 
course  of  an  execution  proceeding.  Tliere  were  money  matters  which 
had  to  be  determined  by  the  Munsif  and  upon  which  evidence  could  be 
taken  ;  and  therefore  the  execution  case  was  not  finally  disposed  of. 

We  see  no  reason,  therefore,  to  interfere  in  this   case  ;  and   we   dis- 
charge the  rule. 

Jhtle  discharged. 


(10  r.  W.  X,  153,) 
IN  THE  HIGH  COUUT  OF  JUDICATURE  AT  CALCUTTA. 

July  U  [CRIMINAL  APPEAL  No.  411  of  1005.]  1905, 

Present : — Mr.  Justice  Pratt  and  Mr.  Justice  Pargiter. 

SOURENDRA  NATH  MITTRA,— Appellant, 

Versus 

EMPEROR,— Respondent. 

Trial  hijjury — Misdirection— Jury  not  warned  that  statement  of  one  accused  wj*  not  to 
he  used  against  his  co-accused  -  Omission  hy  Judye,  while  stating  his  own  opinion,  to  tcU  the 
jitry  that  they  cvuld  droiv  their  own  indejtendrnt  concl  aliens  from  fads  Conduct  of  a  brother 
of  the  accused^  evidence  of — Admissibility. 

An  omission  to  warn  the  jury  that  the  statement  of  one  accusal  is  not  to  ))c  useil  against 
his  co-accu8e<l  is  a  material  error  and  misdirection,  fatal  to  the  trial,  althoutrh  the  Jmige  deals 
separately  with  the  evitlence  against  each  accuscnl. 

While  the  Judge  is  entitled  to  state  his  own  oi)iiiion  to  the  jury  it  is  advisable  thai  he 
should  guard  himself  by  indicating  clearly  that  the  opinion  is  his  own,  and  that  the  jurj'  «re 
entitletl  to  draw  their  indei)endent  conclusions  upon  the  facts. 

Where  there  was  nothing  beyond  surmise  to  indicate  that  the  souive  of  knowle<lgc  of  the 
brother  of  the  accused  was  necessarily  derived  from  the  accuscMl  anil  that  he  liad  not  actetl 
entii'ely  upon  his  own  initiative  and  without  any  suggestion  from  the  accused,  the  evidence 
pi'OTing  his  conduct  as  against  the  accusetl  was  onlere^l  to  be  eXcludeil  u^wn  the  trial  of 
the  case. 

The  factii  alleged  by  the  prosecution  were  briefly  as  follows  : — 
Boui*endra  >>'as  branch  postmaster  of  Kulingram  bmnch  post  othce  and  the  accusotl  Be^>in 
was  postman  or  j)Ostal  peon  at  that  office.  J'he  village  of  Terapura  was  served  by  that  oftice. 
Jonab  Ali  was  a  native  of  Terapura  and  worked  for  some  years  at  Thayetmyo  in  Burmah.  He 
returned  home  fi'om  there  in  Ashar  (June,  July)  last.  When  leaving  Thayetmyo  he  left  his 
savings  amounting  to  Rs.  20<)  in  the  hamls  of  AbduUa  Mistree  to  bcTcnnittetl  to  iiim.  On  the 
13th  July  Abtlulla  Mistree  despatched  from  Thayetmyo  a  money  order  for  lis.  100,  that  money 
onler  reached  Kulingi-am  on  the  20th  July  and  the  accused  Sourendi-a  was  siipplitnl  with  fmuls 
sufficient  for  the  l)aymeut  of  that  and  other  money  order.    The  money  was  not  paid  to  the 
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person  for  whom  it  was  iiiteiulcfl,  but  the  money  order  form  was  rctumetl  as  i»icl,  ami  the 
amount  was  shown  in  the  <laily  account  of  the  21  st  July  in  the  handwi-itihg  of  the  accuKoil 
Sourendra  as  paid  The  certificate  of  i^ayment  on  the  money  order  foi-m  bears  a  signature 
said  to  be  that  of  the  accu%d  Bepin  and  the  acknowledgment  |)ortion  purports  to  be  signc:! 
by  one  Jonab  All  although  Jonab  All  for  whom  the  money  wa?  intended  was,  it  was  allegetl, 
HKterate.  This  wjw  returnc  1  to  the  remitter  whose  suspicions  were  mus3<l  by  the  signature. 
He  sent  an  uurc3istero<l  letter  to  Jonab  Ali  but  got  no  reply.  Jonab  AM  says  lie  did  not 
feoeive  this  letter.  On  the  27th  August  Ab.lulla  sent  a  registered  letter  from  Thayetmyo 
acktressed  to  Jonab  Ali.  That  registerel  letter  reached  Kulingram  on  the  2nd  September,  It 
was  not  delivered  to  Jonab  Ali  although  it  was  alleged  that  Jonab  Ali  was  at  home  at  that 
time.    That  letter  remained  at  the  Kulingi-am  |>ost  office  till  the  10th  September. 

In  the  meantime  the  remitter  Abdulla  had  made  a  complaint  at  Thayetmyo  post  office 
which  was  forwarderl  to  Kulingram  for  report  and  reached  Kulingram  on  or  about  the  11th 
September.  After  that  on  or  about  the  14th  Heptember  the  accusal  Bepin  ten<lerod  Rs.  ICKK 
to  Jonab  together  with  a  receipt  on  plain  ))a))er  which  he  asked  him  to  sign.  This  time  Jonab 
had  heartl  from  the  remitter  by  another  channel,  an<l  was  aware  that  a  complaint  had  been 
made.  Under  the  circumstance  Jonab  declined  to  receive  the  money  or  sign  a  receipt  not  in 
the  propter  form. 

On  the  following  day  it  was  allegeil  Amarendra  Nath  Mittra  a  brother  of  the  accused. 
Sourenilra  and  a  muktear,  sent  for  Jonab  ami  triczl  to  induce  hku  to  receive  the  money  but 
he  refused  to  do  so. 

On  the  16th  September  the  rcgistereil  letter  above  referred  to  was  returned  from  Kulin* 
gram  post  office  to  Cbouthkhanda  post  office  witii  a  report  that  it  was  refused  by  the  addressee, 
hot  it  was  alleged  that  the  envelope  in  which  it  was  returned  was  not  the  envelope  in  which 
it  had  been  sent  to  Kulingram,  as  it  di<l  not  bear  the  stamp  of  the  Thayetmyo  registration 
department  and  it  was  alleged  that  it  had  been  tampered  with  in  the  Kulingram  post  office. 

On  the  17th  September  the  accused  sent  to  Chouthkhamla  a  report  on  the  complaint  of 
the  remitter  accompanied  by  a  statement  in  writing  of  the  postman  Bepin  to  the  effect  that 
the  money  had  been  paid  by  mistake  to  one  Jonab  whereas  in  fact  it  should  have  been  paid 
to  Jolafau  It  was  statal  in  report  that  the  money  had  been  recovered  from  Jonab  ami  instroc- 
tions  were  a»ked  about  it.  It  was  allegetl  by  the  prosecution  that  the  story  was  entirely  false 
and  that  in  fact  the  payee  Jonab  was  also  called  Jolab  and  that  there  was  no  other  person  of 
either  name  (Jonab  or  Jolab)  in  the  village  to  whom  the  money  could  have  been  paid. 

On  the  same  day  the  17th  September  an  explanation  was  called  for  from  the  Chouthkhamla 
po«t  office  about  the  cnveloiw  of  the  registered  letter  which  api)eared  to  have  been  changed, 
and  the  accused  Sourendra  replial  that  he  had  receivetl  the  letter  in  the  state  in  which  he 
returned  it.  After  submitting  these  explanations,  the  accused  Souren<lra  went  away.  On  the 
ard  October,  Inspector  of  post  offices,  Jnanendranarain  Rai  went  to  Kulingram  aiKl  commenced 
^epquirx  whiph  lejl  to  yie  in^titu^on  o/thi^casc,        .        .        ,        .        . 

In  ihe  coarse  of  hi*  charge  to  the  jury   the   learned   Sessions   Jadge 

stated : — 

"  The  above  are  the  main  facts  allied  by  the  prosecution.  It  is  for  you  to  decide  how 
far  they  are  estatHished  by  the  evidence. 

**  You  are  asked  by  the  prosecution  to  infer  from  the  facts  disclosed  in  the  evidence  that 
both  the  accused  jointly  conspired  to  embezzle  this  money  and  to  conceal  the  fraud  by  falsely 
representing  that  the  money  had  been  paid  to  the  payee,  and  that  in  pursuance  of  that  con- 
spiraey  the  aeeused  Bepin  made  a  false  certificate  of  payment  and  the  accusetl  Sourendra 
fakiriy  showed  the  amownt  as  paid  in  his  accounts  and  returned  the  money  onler  form  as  paid 
to  the  account  office/' 
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^^bevoptised  Saoj^ndra  in  his  defence  saye  tbat  he recciredthe  money  order  and  made 
i^  over  lirith  ,%he  money  for  its  pay^nept  to  the  accused  Bepin  and  that  he  rooeived  it  hack  Iq: 
l^he  ordinary  <x>:tir9e  of  bu8ine88.as  paid  aijid  relying  on  the  postman's  report  showed  the  amount 
as  paid  ij^  hjs  d^bily  account.  Bepin  o^  the  other  hand  depies  that  he  rec^ved  the  money  or 
had  any  thing  to  do  with  it  and  sayf.  tl^t  tjh^  sigoatiures  ^egeil  to  be  hisfirc  foiged.  There 
is  no  attempt  now  to  cQQtcnd  thftt  ,t)ie  money  ?ra^  in  fa^t.  paid  ,to  the  .wpong  perso^.  It  4s,  jiot 
denied  now .  .th^  ^^  ^enpe ,  must  haye  ji^een  ppminitt^  by  one  at  le^t  of^the  accused.  But 
each  of  thorn  tluco^  tbe  bU^e.on  the  other. ...  Wbil^  for  the  pro0wuti9n  iit  is  contended  that 
they.^t^ Jn poBMwrt,,  •. . .  ,.    I  ,,:,(.:■•..■.' • 

"  Now  I  jftrst  take  tte  case  as  against  SoUre^tidra.'  He  admits  that  he  was  supplied  with 
funds  to  meei  the  money  order,  and  tliat  he  showed  the  amount  as  paid  in  his  daily  account 
6f  the  21  fetJtily,  and  returned  the  money  oider  form  as  paid.  Jonah,  however,  has  given 
lividience  thAt  the^  money  was  not  paid  to  him  afad  there  has  been  no  attempt  here  to  contend 
ihat  the  nibney  had  been  pdid  to  idm  or  to  Anyone' else  by  mistake.  Sourendra's  defence  is 
that  he  accepted  in  gokxt  faith  the  peon's  story  that  the  moiiey  had  been  paid  to  the  payee. 

J  *\Whf^t  y;ou  have  to  consid^  is  wh^her  undei^.the.  circumstftijces  you  can  accept  his  story 
as  credible.  In  deciding  this  you  ought  to  take  into  account  the  whole  conduct  of  Sourendr* 
throughout.  You  should  observe  that  the  Kulingram  post  office  is  a  small  one  and.  that  the 
money  order  transactions  do  not  appear  lo  be  numerous  or  large,  in  fact  it  appws  frcan  the 
daily  account  filed  that  this  money  order  was  one  of  rather  exceptional  magnitude  for  the 
office.  You  should  also  observe  that  the  accused  is  a  resident  of  Kulingram  and  ther^ore 
likely  to  be  acquainted  with  the  people  of  the  neighbourhood,  and  although  it  is  not  to  be 
supposed  that  he  was  necessarily  acquainted  with  all  the  MuhammadatiS  of  Terapura,  he 
would  presumably  have  had  no  difficulty  whatever  i*i  finding  out  who  Jonab  AH  Was  for  whom 
thA]iion^or(leriiv»»intended<and  whether  there 'were  any.  other  persons  of  the  name  or 
similar  name  if  at  any  stage  he  were  led  to  look  intb'tbeiinatter  for  himself v  and  it  woukl 
have  been  p^ectly  easy  for  him  to  di8C9ver  that  the  money  had  not  been  paid  to  Jonah  Ali 
if  once  he  enqui^^. 

;  "  Now  it  may  I«ea8bnably  be  contended  that  in  the  first  instance  there  was  nothing  tti 
acovse  >sus|»idon  or  to  lead  hkn  to  enquire  into  the  matter.  But  after  ihe  oontplaioft  of  the 
i]ismitter  reached  him  on  the  11th  September  he  certainly  had  reason  for  msfcing  tenqniry  and 
it  was  after  this  on  the  17th  ^ptember  that  he  submit^ied  the  explaiiatioik  containing  the 
false  statement  that  the  money  had  beerf  paid  to  the  wrong  man  by  mistake.  It  is  for  you 
to  consider  whether  you  can  accept  the  theory  that  he  made  this  statement  in  gopd  .feiith 
blindly  relying  on  the  statement  of  the  peon.  .     .- 

"  Then  you  have  the  evidence  as  to  the  non-delivery  of  letter,  &c.,  addressed  to  Jonab  All.  ] 
In  the  case  of  the  unregistered  letters  and  telegram  it  may  be  reasonably  contended  that  this 
might  have, been  the  work  of  the  peon  without  any  connivance  on  the  part  of  the  accused 
Sourendra."  •i»»»«»fc««..,. 

"Last  you  haye  the  qyidence  ft?  to  the.  interference  of  Amarendra  the  brother  of  the  accus- 
ed  on  the  30th  Bhadra  (15th  September).  There  is  a  conflict  of  evidence  as  to  w)iat  actuaUy 
took  place  and  it  is  entirely  for  you  to  consider  which  witnesses  you  believe.  The  case  for  the 
prosecution  is  that  Amarendra  sent  for  Jpnab  and  trted^tu  induce  him  to  accept  the  money, 
while  Amarendra's  story  is  that  Jonab  came  to  him  and  asked  his  advice.  The  accused  him^ 
self  was  not  present  on  that  occasion.  The  real  importance  of  this  evi4ei;|ce  is  in  its  bearing 
on  the  explanation  submitted  by  the  acjjused  on  the  17th  SeptemW  as  showing  that  Amarendra- 
and  therefore  probably  the  accused  also  who  is  his  brother  and  bves  jointly  with  him,  was 
aware  of  the  real  facts  of  the  case  at  the  time  wheq  that  false  explanation  was  submitted." 

The  learned  Sessions  Judge  then  proceeded  to  deal  with  be  chai^  against  Sourendm 
UDder  sec.  477A  of  the  Penal  Code. 
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Finally  he  dealt  with  the  case  of  die  co-accused  Bopin  and  concluded 
his  observation  as  follows  : — 

"  You  ought  to  give  a  careful  consideration  to  the  case  of  each  of  the  accosocl  individually 
and'  if  in  either  case  jou*  think  that  there  is  any  reasonable  doubt  you  should  give  the  accused 
the  benefit  of  that  doubt.''  ... 

The  jury  retumetl  a  unanimous  venlict  of  guilty  against  Sourendi:a  on  both  the  charges 
and  of  not  guilty  against  the  co-accused  Bepin. 

The  learned  Sessions  Judge  agreeing  with  the  jury  convictetl  the  accused  SoureridrA  And 
s^tenced  him  to  undergo  rigorous  imprisonment  for  three  years  on  the  charge  under  sec.  409. 
i^o  further  sentence  was  pa^setl  under  sec.  477A.    Bepin  was  acquitted.    Sourei^lra  appealed. 

Babus  Dasaraihi  Sani/al,  Amarendra  NatU  Bose  and  Sarat  Cliandra 
Laldn^  for  the  Appellant. 

Mr.  Douglas  White^  for  the  Respondent. 

The  Judgment  of  the  Court  was  as  follows  : — 

The  Appellant,  Sourendra  Nath  Mittra,  branch  postmaster  of  KuHn- 
gram,  in  the  District  of  Burdwan,  has  been  convicted  by  the  jury  of 
ofFences  punishable  under  sees.. 409  and  477  (a)  of  the  Indian  Penal  Code, 
and  has  been  sentenced  to  three  years'  rigorous  imprisonment. 

The  appeal  before  us  rests  on  a  question  of  misdirection  by  the  Judge 
to  the  jury.  The  Judge,  although,  dealing  separately  with  the  ^evidence 
against  the  present  Appellant  and  his  subordinate  peon,  who  was  tried 
with  him,  lias  not  warned  the  jury  that  the  statement  of  one  priaoner  was 
not  to  be  used  against  his  co-prisoner.  That  this  is  a  material  error  has 
been  laid  down  in  the  case  of  Reg.  v.  Shek  Miyavalad  Daud  (1);.  and  this 
misdirection  itself  would  warrant  our  setting  aside  the  conviction  and 
directing  a  retrial.  ,     .     . 

It  has  been  further  urged  that  the  learned  Sessions  Judge  has  mis- 
directted  the  jury  in  the  following  observations  r  "  What  you  have  to 
consider  is  whether  under  the  circumstances  you  can  accept  this  story  as 
credible.  In  deciding  this  you  ought  to  take  into  *  account  the  whole 
conduct  of  Sourendra  throughout.  You  should  observe  that  the  Kulin* 
gram  post  oflSce  is  a  small  one  and  that  the  money  order  transactjons  do 
not  appear  to  be  numerous  or  large,  in  fact  it  appears  from  the  daily 
accounts  filed  that  this  money  order  was  one  of  rather  exceptional  magni- 
tude for  the  oflSce.  You  should  also  observe  that  the  accused  is  a  resident 
of  Kulingram  and  therefore  likely  to  be  acquainted  with  the  people/  of 
the  neighbourhood,  and  although  it  is  not  to  be  supposed  that  he  was 
necessarily  acquainted  with  all  the  Muhammadans  of  Terapura,  he  would 
presumably  have  had  no  difficulty  whatever  in  finding  out  who  Jonab 
Ali  was  for  whom  this  money  order  was  intended  and  whether  there   were 

^ny  other  person  of  the  same  or  similar  name,  if  at  any  stage  he  were  led 
(1)  6  Bom.  H.  C.  R.  (Crown  Cases)  10  (1869).    . 
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to  look  into  the  matter  for  himself,  and  it  would  have  been  perfectly  easy 
for  him  to  discover  that  the  money  had  not  been  paid  to  Jonab  Ali  if  once 
he  enquired." 

No  doubt,  the  Judge  was  entitled  to  state  his  opinion  to  the  jury  but 
it  is  advisable  in  such  a  case  that  he  should  guard  himself  by  indicating 
clearly  that  the  opinion  is  his  own  and  that  the  jury  are  entitled  to  draw 
their  own  independent  conclusions  upon  the  facts. 

We  think  further  that  the  evidence  of  the  Appellant's  brother  Ama- 
rendra  and  that  of  others  proving  Amarendra's  conduct  ought  to  be  ex- 
cluded upon  the  trial  of  the  case,  as  there  is  nothing  beyond  surmise  to 
indicate  that  his  source  of  knowledge  was  necessarily  derived  from  the 
accused  and  that  he  did  not  act  solely  upon  his  own  initiative  and  without 
any  suggestion  from  the  accused. 

With  these  observations  we  direct  that  the  conviction  and  sentence 
of  the  Appellant  be  set  aside  and  the  case  be  sent  back  to  be  retried  with  a 
fresh  jury. 

We  further  direct  that  the  appellant  be  admitted  to  bail  to  the  same 
amount  as  before  pending  the  new  trial. 

ii  M.  .'..         A-.  Metrial  ordered. 


(15  K.  L.  R.,  286.) 
IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVERNOR, 

KATHIAWAD. 

Feb.  16  [CRIMINAL  SESSIONS  CASE  No.  16  of  1904-05.]    1905. 

Present : — C.  A.  Kincaid,  Esq.,  I.  C.  S.        ,    '      ; 

EMPEROR  V.  1.    JIWA  AMRA,  -    . 

2.  GANGA,  WIFE  OF  KALA  JHINA, 

3.  RATAN,  WIFE  OF  AMRA  BHOJA, 

ALL  OF  JASDAN. 

Murder  h^  stick— Deceased  suffering  from  intestine  w  wind  colic— Penal  Chde  (Act  XLV 
of  1860)  ss.  302,323. 

A  husband  in  an  extra-judicial  confession  said  he  struck  his  wife  at  supper  time  with  a 
stick  and  that  she  curled  up  (ffiftv  walio)  and  died  at  3  a.  m.  Before  a  Magistrate  he  con- 
fessed having  struck  her,  but  added  that  that  night  she  complained  of  a  violent  pain  in  her 
stomach  (ffcte  ekadtfo).  Subsequently  he  retracted  the  confession.  Defence  brought  evidence 
that  she  had  been  previously  suffering  from  fever,  and  for  two  months  had  had  a  violent 
internal  complaint.  The  stick  was  heavy  and  ironshod.  It  was  also  in  evidence  that  some 
nickel  or  G^man  silver  earrings  worn  by  her  excited  his  suspicions  though  she  explained  that 
the  had  bought  them.  i5fe«  that  he  should  be  convicted  of  simple  hurt,  as  the  witness,  to 
whom  he  confessed  out  of  court,  might  have  misunderstood  what  the  accused  saicL 

Address  to  the  Members. 
As  two  o£  the  accused  committed  to  this  Court  have  on  the  motion 
o£  the  Public  Prosecutor  been  acquitted  and  discharged,  we  are  at  present 
concerned  only  with  the  accused  Jivo. 
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He  stands  charged  with  having  on  the  2nd  Kovember  1904  caused 
the  death  of  his  wife  Nandu  and  thereby  committed  an  offence  punishable 
under  section  302,  Indian  Penal  Code. 

The  two  issues  framed  by  the  Public  Prosecutor  are  : — 

(1)  Did  the  accused  cause  the  death  of  Nandu  ? 

(2)  And,  if  so,  of  what  offence  is  he  guilty  ? 

The  facts  of  the  case  as  they  appear  from  the  evidenoe  supplied  by 
the  Crown  are  somewhat  as  follows  : 

The  accused  and  his  wife  Nandu  were  married  in  St.  1957  (A.  D. 
1901)  and  earned  their  livelihood  as  day  labourers.  Some  6  months 
before  the  murder  they  rented  a  house  or  rather  a  room  from  the  witness 
Rani.  On  the  evening  before  her  death  the  accused  and  Nandu  returned 
from  their  work  which  appears  to  have  been  that  of  cooly  labour  at  a 
bungalow  which  was  in  course  of  erection  by  the  Jasdan  Dui^Mtr.  It 
appears  that  Nandu  was  wearing  some  nickel  or  German  silver  earrings 
which  excited  the  accused's  suspicions.  She  explained  that  she  bad 
bought  them.  He  however  was  not  satisfied  and  as  he  stated  to  the 
Magistrate  struck  her  with  his  stick.  About  3  a.  m.  the  next  morning,  he 
came  into  the  room  of  his  landlady  Rani  who  lived  in  the  same  verandah 
and  waking  her  up  said  that  his  wife  had  died.  Rani  asked  how  and  he 
said  that  he  had  struck  her  with  a  stick  and  that  she  had  at  once  curled 
up  and  died.  Rani  went  and  saw  the  dead  body  and  prevented  Jivo  from 
running  away  as  she  feared  that  suspicion  would  fall  on  herself.  She, 
however,  allowed  Jivo  to  fetch  in  turn  his  mother  and  sister  who  took 
away  the  body.  Jivo  locked  the  door  and  followed  them.  Next  morning 
the  body  appears  to  have  been  burnt.  Some-how  or  other,  probably 
through  Rani,  the  matter  leaked  out  and  a  rumour  spread  that  Nandu*s 
death  was  due  to  foul  pky.  Two  days  later  the  rumour  came  to  the  ears 
of  her  brother  who  was  staying  with  his  relatives  at  the  neighbouring 
village  of  Hingalvad.  He  went  to  Jasdan  and  laid  a  formal  complaint 
before  the  Faujdar.  The  latter  questioned  Jivo's  sister  and  then  arrested 
the  accused.  He  was  sent  to  the  Magistrate  and  was  again  on  the  8th 
requisitioned  by  the  Faujdar  when  he  produced  the  stick  in  Court.  On 
the  12th  December  he  made  to  the  Magistrate  the  confession  Exh.  5  A. 
Therein  he  stated  that  he  struck  his  wife  before  supper  and  that  she  died 
about  3  a.  m.  He  has,  however,  added  that  that  night  she  would  not  eat 
and  complaining  of  a  violent  pain  in  her  stomach  insisted  on  lying  on  the 
floor  instead  of  on  the  cot.  Subsequently  in  the  Magistrate's  Court  he 
retracted  the  admission  that  he  had  struck  his  wife  and  in  this  Court  h^ 
retracted  every  thing. 
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There  are  the  facts  on  which  the  CV)urt  has  to  judge  the  accused. 
The  counsel  for  the  defence  has  contended  that  it  is  impossible  to  connect 
the  deceased's  death  with  the  stick  blow  and  has  relied  upon  the  fact  that 
as  stated  by  Rani  the  deceased  had  been  previously  suffering  from  fever 
and  that  some  two  months  before  she  had  had  a  violent  internal  complaint. 
I  am  of  opinion  that  these  pleas  are  not  without  w^eight.  It  is  certainly 
out  of  the  question  to  convict  the  accused  of  murder.  Of  what  other 
offence,  if  any,  has  he  been  guilty.  Now  his  admission  that  he  struck  his 
wife  is  clear.  But  he  struck  her  before  supper.  The  public  Prosecutor 
has  laid  great  stress  on  the  evidence  of  Rani,  according  to  whom,  the ' 
accused  stated  that  he  struck  his  wife  and  she  at  once  curled  up  and  died. 
Now  although  I  think  that  Rani  is  a  perfectly  truthful  witness,  her  state- 
ment on  this  point  is,  I  think,  incorrect.  The  accused  said  in  his  confession 
that  his  wife  (goto  chailyo)  i.  e.  died  of  an  internal  complaint  and  the 
words  used  by  Rani  are  "  goto  tcalio "  curled  up.  It  is  therefore  quite 
possible  that  she  may  have  misunderstood  what  the  accused  said.  I  think 
therefore  under  the  circumstances  the  safest  course  will  be  to  convict  the 
accused  of  having  caused  simple  hurt  to  his  wife. 

(Sd.)     C.  A.  Kincaid, 
16th  February,  1905,  Judicial  Assistant, 

Kathiawar. 
The  Court  agreeing  with  the  President  unanimously  finds  the  accused 
guilty  of  voluntarily  causing  simple  hurt  under  sec.  323,  Indian  Penal 
(^ode.  Looking  to  all  the  circumstances  of  the  case  and  the  extremely 
heavy  and  ironshod  stick  with  which  the  blow  was  inflicted  the  Court 
sentences  the  accused  to  undergo  six  months'  rigorous  imprisonment. 

(Sd.)     C.  A.  Kincaid, 
16th  February  1905.  Judicial  Assistant, 

Kathiawar, 
(Sd.)     Kumar  Dipsingji. 
(Sd.)    Amarji  Bholanath. 
(Sd.)     Balubhai  Pranjivandas. 
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XEM ON  HAJI  HABIB  TABINPSHBIKHU  t\  XEMOK  HAJI  JUSAB  HABIB. 

(15  K.  L.  It.,  302.) 

IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVERNOR, 

KATHIAWAD, 

Nov.  4         [CRIMINAL  REVISION  No.  i  op  1905-06.]  1905. 

Present ;— H.  D.  R«n<kll,  Esq. 

MBMON  HAJI  HABIB  VARINDSHEIXHU  \        a„„„..^ 

OF  BANTWA.  /        Applicant. 

Versus 
MBMON  HAJI  JUSAB  HABIB  of  BANTWA,— Opponent. 

Omtempt  of  c(mrt— Indian  Penal  Code  (Act  XLVo/lSeO)  #.  ISS—DUobedienee  to  order 
duljf  promMlgated  hjf  public  eerrant. 

Where  a  person,  who  had  unsuccessfully  sued  for  a  declaration  of  his  rl^ht  to  make '  a 
window,  and  who  had  been  i*estrained  by  a  civil  court's  order  in  his  first  attempt  to  make 
openingsin  his  :wal),haTiiig  again  made  boles,  the  defendant  applied  to  prosecute  him  under 
8. 188, 1.  P.  C.  Mel4>  that  disobedience  to  a  lawful  order  was  not  an  offence  under  that  sec- 
tion, unless  such  disobedience  caused  or  tended  to  cause  some  of  the  specific  consequences 
stated  in  that  seciion;  that  that  section  applied  to  orders  made  by  public  functionaries  for 
public  purposes  and  not  to  an  order  muKle  in  a  cItU  suit  between  party  and  party .  (I,  L,  JB. 
VI QU.  445)  :  that  a  contempt  of  a.  ^iril  court  was  a  matter  within  the  jurisdictioQ  <^  the 
civil  court  \  and  that  no  order,  passed  by  a  criminal  court  coukl  take  effect 

Held  also  that,  as  the  woidipg  of  the  application  indicated  thc^t  the  court  was  moved  as  a 
Criminal  Court,  the  application  could  not  be  treated  as  a  civil  one,  as  both  the  functions 
being  distinct,  there  was  grave  risk  involved  In  their  confusion  or  combination  ;  but  that  the 
civil  court  was  still  open  to  the  applicant.  < 

This  is  an  application  in  criminal  revision  against  the  order  o£  the 
Njayadhish  of  Bantwa  dated  August  3rd  1906,  passed  on  appellant*)) 
application  dated  29th  May  1905. 

Mr.  D.  B.  Shukla  with  Mr.  A.  Baxi  for  appellant.  ' 

Mr.  G.  B.  Munski  with  Mr.  Lallubhai  for  opponent. 

The  facts  of  the  cases  as  stated  hy  counsel  for  appellant  are  briefly 
somewhat  as  follows. 

In  1869  opponent's  father  brought  a  suit  in  the  Court  of  the  then 
Special  Assistant  Bantwa,  for  a  declaration  of  his  right  to  make  a  window 
in  the  back  wall  of  his  house  and  to  restrain  appellant's  father  from 
obstructing  him.  In  spite  of  a  decision  on  8th  April  1869,  opponent 
attempted  to  make  certain  openings  in  his  wall,  but  was  restrained  by  an 
order  of  the  Prant  Officer  in  appeal  on  6th  September  1879.  This  order 
appears  to  have  been  communicated  to  the  parties  by  the  Nyayadhish  and 
when  opponent  recently  made  holes  in  the  aforesaid  wall,  an  application 
was  made  on  31st  May  1905  to  the  Bantwa  Nyayadhish,  containing  three 
prayers  : — 

(1)  to  proceed  against  opponent  under  section  188, 1.  P.  0 
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(2)  to  proceed  against  opponent  for  contempt  of  Court. 

/''    (3)  to  have  the  holeii  in  the  wall  filled  up  and  grant   such   other 
relief  or  redress  as  may  bo  proper. 

The  Nyayadhis  held  that  no  oflEence  under  section  188,  I.  P.  C,  was 
disclosed,  that  an  application  could  not  be  made  criminally  in  respect  of 
any  such  contempt  of  Court,  and  that  the  application^  must  therefore  be 
rejected. 

I  find  myself  in  substantial  agreement  with  the  opinion  of  the  Nyaya- 
dhish.  It  is  quite  clear  that  disobedience  to  a  lawful  order  is  not  an 
offence  under  section  188,  I.  P.  C,  unless  such  disobedience  causes  or 
tends  to  cause  some  of  the  specific  consequences  stated  in  that  section. 
In  fact  it  applies  to  orders  made  by  public  functionaries  for  public  pur- 
poses, and  not  to  an  order  made  in  a  civil  suit  between  party  and  party. 
This  is  the  view  taken  in  the  ruling  reported  at  /.  L.  R.  6  Calcutta  p.  445y 
and  Mr.  Shukla  has  therefore  abandoned  any  contention  in  this  respect. 
If  then,  as  is  admitted,  the  alleged  contempt  of  Court  was  contempt  of  a 
CSvil  Court's  order,  it  is  a  matter  within  the  jurisdiction  of  the  Civil  Court 
and  no  order  passed  by  a  court  in  the  exercise  of  its  criminal  jurisdiction 
could  take  effect.  It  is  urged  that  the  Nyayadhish  has  civil  powers  also 
and  that  this  Court  has  also  appellate  and  revisional  civil  powers  of  the 
highest  order,  and  that  the  present  application  could  have  been  dealt  with 
by  the  Nyayadhish  and  can  now  be  decided  by  this  Court.  This  conten- 
tion cannot  however  avail,  for  the  very  simple  reason  that  the  wording  of 
the  application  to  the  Nyayadhish  and  the  terms  of  the  application  to  this 
Court  are  a  sufficient  indication  that  both  Courts  were  moved  as  criminal 
Courts.  This  is  not  a  mere  technical  error,  it  is  a  fatal  bar  to  the  present 
proceedings;  for  I  cannot  allow  the  functions  of  civil  and  criminal 
jurisdiction  to  be  joined  together  for  appellant's  personal  satisfaction. 
These  functions  are  distinct,  there  is  grave  risk  involved  in  their  confusion 
or  combination,  and  thisy  niust  therefore  be  kept  separate.  I  accordingly 
find  it  unnecessary  to  call  upon  the  learned  counsel  for  opponent  to  enter 
into  the  merits  of  this  application,  and  I  direct  that  this  application  be 
rejected. 

The  Civil  Court  is  still  open  to  the  present  applicant ;  if  he  desire  to 
seek  a  remedy  there,  he  is  of  course  at  liberty  to  do  so,  and  I  can  make  no 
pronouncement  as  to  his  chance  of  success  whilst  I  am  sitting  as  a  ( -ourt 
of  Criminal  Revision.     The  order  of  the  Nyayadhish  is  therefore  confirmed. 

Rajkot:  (Sd.)     H.  D.  Rendall, 

November  4th  1905.  Judicial  Assistant, 

K^bi^waTt 
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PARES  NATH   SIRCAR   V.   EMPEROR*. 
(2  C.  L.  J.,  516.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Augt.  28,  30      [CRIMINAL  REVISION  No.  757  of  1905.]        1905. 

Present : — Mr.  Justice  Rampini,  Mr.  Justice  WoodroflEe  and 

Mr.  Justice  Mookerjee. 
PARES  NATH  SIRCAR  and  others  r.  EMPEROR. 

J^Hol  Code  (Act  XLV of  1860),  tee.  147— Rioting— Comnum  object— Clmrge,  defective— 
Precautions,  if  may  he  taken  hg  party  in  possession— Aggression— Prejudice— Code  of  Criminal 
Procedtire  (Act  VoflSBS),  sec.  537— Failure  of  justice— Itight  of  private  defence. 

Per  Rampini,  7".— When  a  person  does  something  improper  and  illegal  and  encroaches 
stealthily  on  the  land  of  others  sometime  before  the  day  of  occurrence,  those  other  persons 
have  no  right  to  come  with  a  large  body  of  armed  men  and  to  attack  the  person  encroaching 
and  his  companions  and  to  beat  one  or  more  of  them  and  they  have  no  right  of  private 
defence. 

When  persons  endeavour  to  take  possession  of  some  property  by  means  of  criminal  force 
or  to  enforce  a  right  or  supposed  right  on  it,  and  are  prosecuted  and  know  that  they  are  tried 
for  the  riot  they  committed  for  the  purpose  of  taking  forcible  possession  of  the  propei-ty,  they 
cannot  be  said  to  have  been  prejudiced  in  any  way,  and  sec.  537  of  the  Code  of  Criminal  Pro« 
cedure  is  applicable. 

Per  Woodroffe  and  Mookerjee,  JJ.— It  is  essantial  to  sustain  a  conviction  under  se3.  147 
of  the  Penal  Code  that  the  persons  forming  the  unlawful  assembly  should  be  animated  by  a 
common  object ;  and  in  the  absence  of  such  a  finding  the  conviction  is  not  sustainable  and 
ought,  on  that  ground  alone,  to  be  set  aside. 

"Where  the  findings  of  a  Court  negative  the  common  object  which  is  not  very  precisely  set 
out  in  the  charge,  and  the  charge  is  itself  defective,  and  do28  not  specify  the  property,  the 
taking  possession  of  which  is  supposed  to  be  the  common  object  of  the  unlawful  assembly,  the 
accused  are  thereby  prejudiced  and  sec.  537  of  the  Code  of  Criminal  Procedure  should  not  be 
taken  recourse  to,  particularly  when  the  specification  of  the  property  would  alter  the  whole 
complexion  of  the  case. 

If  at  the  time  of  the  occurrence  the  accused  were  in  possession,  their  common  object 
could  not  have  been  to  take  possession  by  criminal  force,  and  when  the  common  object  fails 
and  the  substantive  charge  is  disbelieved,  the  accused  should  be  acquitted.  It  is  not  proper 
for  an  appellate  Court,  which  disbelieves  the  allegetl  common  object  of  an  unlawful  assembly, 
to  find  out  a  different  common  object  regarding  which  the  aocusetl  were  never  called  upon  to 
plead  nor  tried,  and  afilrm  the  conviction. 

Per  Miwheijee,  J, — Although  the  High  Court  will  not,  as  a  rule,  in  the  exerciss  of  its  re- 
visional  jurisdiction,  go  into  the  evidence  and  ex  mine  the  validity  of  the  conclusions  of  the 
Court  below,  it  may,  in  exceptional  cases,  enter  into  matters  of  fact  if  it  thinks  fit. 

If  persons  are  rightfully  in  possession  of  land  and  find  it  ne3es.?ary  to  protect  themselves 
from- aggression,  they  are  justified  in  taking  precautions  and  using  such  force  as  is  necessary  tp 
prevent  the  aggression. 

ApplicaUou  for  revision  under  sec.  439,  Cr.  P.  Code. 
Conviction  for  rioting  under  sec.  147,  I.  P.  Code. 
The  fapts  of  the  case  appear  fully  from  the  judgments, 
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Babus  Fnanendranath  Base  and  Bankim  Chandra  Sen  for  the  Petitioners. 

There  was  a  diflEerence  of  opinion  between  Mr.  Jastice  Bampini,  and 
Mr.  Justice  Mookerjee  and  in  consequence,  the  case  was  referred  to  Mr. 
jastice  WoodroflFe,  as  a  third  judge,  under  the  provisions  of  sec,  439  read 
with  sec.  429,  Cr.  P.  Code. 

The  judgments  of  the  Court  were  as  follows  : — 

Rampini^  J, — -This  is  a  Rule  to  show  cause  why  the  conviction  and 
sentence  passed  on  the  accu.^ed  should  not  be  set  aside.  The  petitioners 
are  3  out  of  7  accused  persons  tried  for  and  convicted  of  the  offence  of 
rioting  under  section  147,  I.  P.  (J,  by  the  Sub-Divisional  Magistrate  of 
Magura. 

The  facts  are  thut  some  time  ago  there  was  a  section  145  case  about 
the  possession  of  chur  Attock  between  Ashutosh  Goswami  on  the  one  side 
and  some  of  the  accused  on  the  other.  The  complainant  Arshad  suppor- 
ted his  landlord.  The  Magistrate  found  chur  Attock  to  be  in  possession 
of  the  accused,  but  directed  that  Arshad  should  continue  in  possession  pf 
his  homestead,  which  ho  was  found  to  have  occupied  for  more  than  two 
months  before  the  date  of  the  institution  of  the  145  case.  Arshad,  accor- 
ding to  the  Sub-Divisional  Magistrate  of  Magura,  began  to  encroach  upon 
the  land  adjoining  his  homestead.  He  filled  up  a  ditch  between  his  ban 
and  that  of  his  brother  Abed  and  began  to  occupy  Abed's  huts.  This 
enraged  the  accused  who  on  the  8th  February  last  came  to  the  place  of 
occurrence  with  a  large  body  of  armed  men,  beat  Arshad  and  his  neigh- 
bours Jan  Mahomed  and  Meher,  and  pulled  down  the  huts.  Meher  was 
speared  in  the  abdomen.  His  body  was  removed  by  the  rioters.  He  has 
never  been  seen  or  heard  of  since.  A  head  was  subsequently  found,  but 
it  could  not  be  identified  to  be  his. 

On  these  facts  the  Magistrate  convicted  the  seven  accused  before  hira 
under  section  147  and  sentenced  them  to  a  year's  rigorous  imprisonment. 
On  appeal  to  the  Sessions  Judge,  he  acquitted  four  of  the  accused  because 
their  names  had  not  been  mentioned  in  the  first  information  report.  He 
affirmed  the  conviction  of  the  remaining  three  persons,  who  were  the  in-» 
viters  of  the  riot,  who  were  present  at  it  and  who  gave  orders  for  the 
attack  on  Arshad  and  his  neighbours.  He  reduced  the  sentences  on  Beni 
Madhub  Hore  to  three  months'  simple  imprisonment  and  on  the  other  two 
accused  to  one  month's  simple  and  two  months'  rigorous  imprisonment. 

This  Rule  has  been  obtained  on  the  ground  that  the  Sessions  Judge 
has  found  the  common  object  of  the  unlawful  assembly  to  be  different 
from  that  mentioned  in  the  charge  and  that  the  accused  have  thereby  been 
prejudiced, 
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The  charge  is  to  the  effect  that  the  accused  committed  a  riot  "  with 
the  common  object  of  taking  possession  of  some  property  by  means  of  cri- 
minal force  or  to  enforce  a  right  or  supposed  right  on  it." 

Now,  the  learned  pleader  for  the  appellants  relies  on  the  findings  of 
both  the  Courts  below,  which  are  to  the  same  effect,  viz.,  Arshad  had 
encroached  upon  the  land  of  the  chur  declared  by  the  Magistrate  in  the 
section  145  case  to  be  in  the  possession  of  the  accused  and  had  added 
Abed's  homestead  to  his  own.  Hence  it  is  said,  the  accused,  when  they 
committed  rioting,  did  not  do  so  with  the  object  of  taking  possession  of 
some  property  by  means  of  force  or  to  enforce  a  right  or  supposed  right 
on  it,  but  were  exercising  the  right  of  private  defence  against  the  encroach- 
ment of  Arshad.  This  reasoning  is  to  my  mind  entirely  fallacious.  What 
Arshad  did  was  entirely  improper  and  illegal,  but  it  did  not  give  the  accused 
persons  a  right  to  come  with  a  large  body  of  armed  men,  and  to  attack 
Arshad  and  his  companions,  to  beat  two  of  them  and  apparently  to  kill  a 
third,  and  to  eject  him  forcibly  from  Abed's  homestead.  What  Arshad 
had  done  was  done  stealthily  and  some  time  before  the  day  of  the  occur- 
rence. On  the  day  of  the  occurrence  he  was  not  engaged  in  taking  possess- 
ion of  Abed's  homestead.  The  accused,  therefore,  had  no  lawful  right  to 
act  as  they  did. 

As  the  Magistrate  observes  :  "  There  cannot  arise  any  question  of  the 
right  of  private  defence.  The  accused  were  not  exercising  any  such  right. 
They  were  on  the  ofEensive  and  not  on  the  defensive.  If  Arshad  had  tres- 
passed into  Abed's  house,  the  proper  course  was  to  prosecute  him  before 
the  proper  tribunal  instead  of  resorting  to  the  present  high-handed  proceed- 
ings." 

The  present  case  in  my  opinion  comes  well  within  the  rule  laid  down 
by  this  Court  in  the  well  known  leading  case  of  Ganouri  Lai  Das.  v. 
Queen-Empress  (i).  There  I  can  see  no  difference  between  the  findings 
of  the  Courts  below  as  to  the  common  object  of  the  riot  and  the  common 
object  as  specified  in  the  charge.  The  accused  were  certainly  on  the  day 
of  the  occurrence  endeavouring  to  take  possession  of  some  property  by 
means  of  criminal  force  or  to  enforce  a  right  or  supposed  right  on  it.  On 
this  view  of  the  case  the  accused  cannot  have  been  in  any  way  prejudiced. 
But  on  any  view  of  the  case  I  see  no  reason  to  suppose  that  they  have  been 
prejudiced.  They  knew  very  well  they  were  tried  for  the  riot  they  com- 
mitted for  the  purpose  of  taking  forcible  possession  of  Abed's  homestead. 
They  had  every  opportunity  given  them  of  proving  that  they  were  not 
guilty  of  such  an  offence  and  I  am  unable  to  see  that  they  have  been  pre- 
judiced in  any  way.  The  provisions  of  section  537  cl.  (d)  are  accordingly 
applicable.  I  am,  therefore,  of  opinion  that  this  Rule  should  be  discharged. 
(1)  (1889)  I.  L.  R.,  16  Calc,  206. 
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As  my  learned  brother  does  not  agree  with  me,  this  case  must  be  laid 
before  the  flon'ble  the  Chiet  Justice  for  reference  to  a  third  Judge, 

Mookerjee,  J. — This  is  a  Rule  calling  upon  the  District  Magistrate  of 
Jessore  to  show  cause  why  the  conviction  of  and  sentence  passed  upon  the 
petitioners  should  not  be  set  aside.  It  appears  that  the  three  petitioners 
along  with  four  others  were  tried  by  the  Deputy  Magistrate  of  Magura 
for  having  taken  part  in  a  riot.  All  the  accused  were  convicted  under 
sec.  147,  I.  P.  C,  and  sentenced  to  imprisonment.  Upon  appeal  to  the 
Session  Judge,  four  of  the  accused  were  acquitted,  but  the  conviction  of 
th^  petitioners  was  affirmed.  The  learned  Sessions  Judge,  however,  re- 
duced the  sentence  passed  upon  them  and  affirmed  the  order  made  under 
sec.  106,  Cr.  P.  C,  for  security  for  keeping  the  peace  on  conviction. 
The  applicants  then  moved  this  Court  and  obtained  this  Rule.  No  one  has 
appeared  on  behalf  of  the  Magistrate  to  show  cause,  but  he  has  submitted 
an  explanation  which  has  been  placed  before  us  ;  it  is  sufficient  to  say  with 
reference  to  this  explanation  that  it  does  not  throw  any  additional  light  on 
the  case.  It  has  been  argued  by  the  learned  vakil  who  appears  in  support- 
ing the  Rule,  that  the  facts  found  by  the  learned  Sessions  Judge  are  not 
sufficient  to  support  a  conviction  under  sec.  147,  I.  P.  C,  inasmuch  as  all 
the  elements  which  must  be  established  to  support  a  conviction  under  that 
section  have  not  been  found  ;  he  lays  particular  stress  upon  the  circum- 
stance that  there  is  no  finding  that  the  persons  who  are  alleged  to  have 
composed  the  unlawful  assembly  had  a  common  object,  and  if  so,  what 
that  common  object  was.  Ho  has  further  contended  that  the  facts  found 
by  the  learned  Sessions  Judge  negative  the  common  object  set  out  in  the 
charge  which  he  contends  was  in  itself  vague  and  indefinite.  In  my  opin- 
ion these  contentions  are  well  founded  and  ought  to  prevail. 

It  is  essential  to  sustain  a  conviction  under  sec.  147  that  the  persons 
forming  the  unlawful  assembly  should  be  animated  by  a  common  object. 
I  have  carefully  read  the  judgment  of  the  learned  Sessions  Judge  and  I 
fail  to  discover  in  it  any  statement  which  even  by  implication  may  be 
supposed  to  contain  a  finding  that  the  assembly  of  which  the  present  peti- 
tioners are  alleged  to  have  been  members,  had  a  common  object ;  the  judg- 
ment certainly  contains  no  finding  what  the  common  object,  if  any,  was, 
If  we  turn  to  the  judgment  of  the  Deputy  Magistrate,  it  is  equally  defec- 
tive. Upon  this  ground  alone,  the  conviction  in  my  opinion  ought  to  be 
set  aside.  But  as  I  shall  show  presently,  the  facts  found  by  the  learned 
Sessions  Judge  completely  negative  the  common  object  which  was  not  very 
precisely  set  out  in  the  charge.  This  involves  an  examination  of  the  facts 
and  the  evidence  in  the  case.  It  is  unquestionable  that  although  this  Court 
will  not  as  a  rule  in  the  exercise  of  its  re  visional  jurisdiction  go  into  the 
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evidence  and  examine  the  validity  of  the  conclusions  of  the  Court  below, 
it  may,  in  exceptional  cases,  enter  into  matters  of  fact  if  it  thinks  fit ;  Keshab 
Chunder  v.  AkUl  Metey  (2)  and  Emperor  v.  Bankatram,  (3)  But  I  am 
riot  aware  that  it  is  the  practice  of  this  Court,  in  cases  in  which  the  judg- 
ment of  the  Court  below,  as  in  the  present  instance,  is  manifestly  defective 
and  the  findings  contained  therein  are  insufficient  to  support  a  conviction, 
for  itself  to  examine  the  evidence  in  order  to  see  whether  the  conviction 
may  not  be  sustained.  In  the  present  case,  however,  an  examination  of 
the  evidence  and  the  circumstances  of  the  case  have  satisfied  me  that  the 
conviction  of  the  present  petitioners  ought  not  to  be  sustained. 

The  story  for  the  prosecution  is  that  sometime  before  February  last, 
there  had  been  a  dispute  between  one  Asutosh  Goswami  and  the  present 
petitioners  regarding  the  possession  of  a  property  known  as  Chur  Attock. 
Proceedings  were  instituted  under  sec.  145,  Cr.  P.  Code,  between  the 
petitioners  on  the  one  hand  and  Asutosh  and  his  tenants  including  two 
brothers  Arshad  and  Abed  on  the  other.  Those  proceedings  terminated  in 
favour  of  the  petitioners  and  they  were  maintained  in  possession  of  the 
chur,  excepting  the  portion  covered  by  the  homestead  of  Arshad,  of  which 
he  was  found  to  have  been  in  possession  for  more  than  two  months  preceding 
the  institution  of  the  proceedings.  The  homestead  of  Abed  however  fell  into 
that  portion  of  the  chur  of  which  possession  was  given  to  the  petitioners. 
It  is  not  disputed  that  after  this  termination  of  the  sec.  145  case.  Abed 
left  his  homestead  and  it  was  unoccupied.  It  is  alleged  on  the  side  of  the 
prosecution  that  on  the  8th  Febniary  last,  the  petitioners  along  with  a 
hundred  or  hundred  and  fifty  men  who  are  all  said  to  have  been  armed, 
attacked  Arshad's  house,  demolished  it  and  wounded  him  ;  and  the  charge 
which  was  framed  against  them  was  in  these  terms  :  '*  That  you,  on  or 
about  the  8th  February  1905  at  chur  Attock,  committed  a  riot  with  the 
common  object  of  taking  possession  of  some  property  by  means  of  criminal 
force  or  to  enforce  a  right  or  supposed  right  on  it."  It  will  h?  noticed 
that  the  charge  does  not  sepccify  the  property,  the  taking  possession  of 
which  is  supposed  to  be  the  common  object  of  the  unlawful  assembly. 
That  this  vagueness  in  the  charge  was  not  accidental  is  amply  shown  by 
the  latter  developments  of  the  case.  As  I  have  already  stated  it  was  alleged 
in  the  first  information  that  the  attack  was  upon  Arshad's  homestead,  but 
when  Arshad  himself  was  examined  in  the  case  he  was  forced  to  admit  that 
the  alleged  attack  was  upon  the  western  hut  of  Abed  MoUah, — and  this 
variation  has  a  very  important  bearing  upon  the  case.  The  learned  Sess- 
ions Judge  finds  that  since  the  disposal  of  the  sec.  145  case,  Arshad  had 
been  trt/mg  to  encroach  upon  the  land  decreed  to  the  present  petitioners, 

(2)  (1895)  I.  L.  R.,  22  Calc,  998.  (3)  (1904)  I.  L.  R.,  28  Bom.,  533. 
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and  that  the  occurrence  was  the  result  of  the  complication  that  Arshad  was 
trying  to  introduce  by  stealthy  wrongful  acts.     A  perusal  of  the  evidence 
leaVes  no  doubt  in  my  mind  that  on  the   morning  of  the  occurrence,  what- 
evet  its  precise  nature  might  have  been,  the  present  petitioners   were  in 
possession  of  Abed's  hut  and  that  the  disturbance  was  the  result  of  an 
attempt  on  the  part  of  Arshad  to  take  possession  of  that  hut  by  unlawful 
means.     I  entirely  disbelieve  the  story  as  set  out  in  the  first  informarioh 
Tipon  which  the  whole  case  for  the  prosecution  rests,  namely  that  the  occur- 
rence took  place  on  Arshad's  homestead  as  the  result  of  a  dispute  as  to  its 
possession.     The  view  I  take  is  obviously  supported   by  the   evidence  of 
Arshad  himself,  and  the  evidence  of  the  other  witnesses  is  hopelessly  contra- 
dictory. I  entirely  agree  with  the  learned  Sessions  Judge  that  there  has 
been  a  considerable  manipulation  of  the  evidence,  but  while  he  restricts 
this  criticism  only  to  the  number  and  names  of  the  accused  persons,  in  my 
opinion  there  are  grave  reasons  for  thinking  that  the  observation  applies 
with  equal  force  to  the  whole  of  the  evidence.     To  take  one  illustration  : 
the  prosecution  sought  to  make  out  that  during  the  occurrence,  the  party 
of  the  accused  speared  and  killed  a  man  named  Meher  and  that  the  rioters 
managed  to  disappear  with  his  body.     The  learned  Sessions  Judge  observes 
that  this  i)art  of  the  story  has  not  emerged  above  the  region  of  suspicion, 
but  he  appears  to  me  to  put  the  matter  too  mildly.     No  trace  of  such  a 
story  is  to  be  found  in  the  first  information  and  it  Avas  not  developed  till 
a  very  late  stage  of  the  case  and  as  the  learned  Sessions  Judge  says,  only 
casually  referred  to  by  some  of  the   witnesses.     To  my  mind  this  part  of 
the  story  is  an  after-thought  and  the  evidence  has  been  manipulated  accor- 
dingly.    It  further  appears  that  the  witnesses  examined  on  the  side  of  the 
prosecution  are  partizans  of  Asutosh  Goswami  who  was  unsuccessful  in  the 
sec.  145  case  ;  they  are,  as  the  learned  Sessions  Judge  himself  observes, 
tenants  of  Prosunno  Biswas  and  Tarak   ( 'hakravarti  who  are  the  enemies 
of  the  appellants  and  of  whom  one,  namely,  Prosunno  had  been  actively 
looking  after  the  ease  for  the  prosecution  both  before  the  Police  and  at 
the  time  of  the  trial  before  the  Deputy  Magistrate.     The  evidence  of  these 
witnesses   is  discrepant  in  material  particulars  ;   the  story  as  set  out  by 
them  is  different  from  and  indicates  considerable  developments  upon  and 
variations  from  the  story  as  set  out  in  the  first  information.     Their  evidence 
has  been  disbelieved  in  certain  respects  by  the  learned  Sessions  Judge  him- 
self and  in  my  opinion  it  would  not  be  safe  to  sustain  the  conviction  of 
the  present  petitioners  upon  their  testimony. 

From  what  I  have  already  stated  it  is  clear  that  the  common  object 
alleged  in  the  charge  has  not  been  made  out.  The  learned  Sessions  Judge 
has  found  that  Arshad  was  trying  to  encroach  upon  the  land  of  which 
possession  was  given  to  the  petitioners'  by  the  order  in  the   sec,    145 


Digitized  by 


Google 


V6h  Tit]  The  Criminal  Law  Journal  Reports.  1^9 

PARES  NATH   SIRCAR   l\   EMPEROR. 

case,  and  that  he  had  been  trying  to  introduce  complication  by  stealthy 
wrongful  acts.  If  therefore,  the  petitioners  were  in  possession,  their 
common  object  could  not  have  been  to  take  possession  by  criminal  force. 
The  case  therefore  is  covered  by  the  principle  laid  down  by  this  Court  in 
Ijjie  case  of  Rahimuddi  v.  Asgar  Ali  (4),  where  it  was  held  that  if  the 
common  object  fails  and  the  substantive  charge  is  disbelieved,  the  accused 
should  be  acquitted,  and  that  it  is  not  proper  for  an  appellate  Court,  while 
disbelieving  the  alleged  common  object  of  an  unlawful  assembly,  to  find 
out  a  diflEerent  common  object  regarding  which  the  accused  were  never 
called  upon  to  plead  nor  tried,  arid  to  affirm  the  conviction.  I  may  further 
add  that  the  charge  in  this  case  ought  to  have  been  more  precise  and  I 
have  not  the  smallest  doubt  that  the  accused  have  been  prejudiced  by 
reason  of  the  omission  of  the  charge  to  specify  the  property  in  respect 
of  which  the  occurrence  is  alleged  to  have  taken  place.  I  would  be 
very  slow  indeed  to  have  recourse  to  sec.  537  cl.  (a)  Cr.  P.  C.  in  a  case 
of  this  description,  where  the  specification  in  the  charge  of  the  property 
in  respect  of  which  the  riot  is  said  to  have  taken  place  would  alter  the 
whole  complexion  qi  the  case.  The  view  I  take  is  supported  by  the  case. 
of  Beluiri  MalUon  v.  Queen  impress  (5),  Sabir  v.  Queen  Empress  (6)  and 
Chunder  Coomar  v.  Queen  Empress  (7). 

In  this  view  of  the  matter,  it  is  not  necessary  to  consider  the  effect  of 
the  decision  in  Ganouri  Lai  v.  Queen  Empress  (1)  which  in  my  opinion 
has  no  application  to  the  facts  of  the  present  case  ;  but  if  it  had,  I  should 
\^  prepared  to  examine  the  grounds  upon  which  that  decision  is  founded, 
and  to  refer  the  matter,  if  necessary,  to  a  Full  Bench. 

The  present  case  appears  to  me  to  be  rather  within  the  rule,  that  if 
persons  are  rightfully  in  possession  of  land  and  find  it  necessary  to  protect 
themselves  from  aggression,  they  are  justified  in  taking  precautions  and 
using  such  force  as  is  necessary  to  prevent  the  aggression,  see  Pachkauri  v. 
Queen  Empress  (8). 

In  my  opinion  the  conviction  of  the  petitioners  cannot  be  supported 
either  upon  the  facts  established  by  tlie  evidence  or  upon  the  findings  con- 
tained in  the  judgment  of  the  learned  Sessions  Judge.  I  would  therefore 
make  the  Rule  absolute  and  set  aside  the  conviction  and  sentence,  but  as 
my  learned  brother  takes  a  different  view,  the  procedure  laid  down  in 
sec.  439  t\  (i),  Cr.  P.  C.  read  with  sec.  429  Cr.  P.  C.  will  have  to  be 
followed. 

Woodroffe^  •/. — I  have  read  the  record  in  this  case  and  the  judgments 
of  my  learned  brothers  upon  whose  difference  in  opinion,  the  matter  has 
been  referred  to  me  for  decision. 

m  (1900)  I.  L.  R.,  27  Gale,  990.  (5)  (1884)  I.  L.  R.,  11  Oalc,  106. 

(6)  (18^4)1.  U  R.,  22  Calc,  27«.  (7)  (1899)  3  C.  W.  N.,  605. 

(8)  (1897)  I.  L.  R.,  24  Calc,  686,       . 
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I  think  it  unnecessary  to  express  any  opinion  upon  the  question  raised 
in  Mr.  Justice  Mookerjee's  judgment,  whether  the  Court  in  Revision  will 
examine  the  evidence  in  cases  where  a  judgment  is  defective,  in  order  to 
see  whether  the  conviction  is  just  and  should  be  maintained,  nor  as  to 
whether  the  case  of  Ganoun  Lai  Das  and  otiiers  v.  Tlie  Queen  Empress  (1) 
was  correctly  decided.  In  other  respects,  I  entirely  agree  with  the  judg- 
ment of  Mr.  Justice  Mookerjee  and  for  the  reasons  stated  by  him,  I  make 
the  rule  absolute  and  set  aside  the  conviction  of  and  sentence  passed  upon 
the  petitioners.  Conviction  set  aside. 

(2  C.  L.  J.,  524.) 

IN  THE  man  court  of  judicature  at  Calcutta. 

Augt.  15,  31    [CRIMINAL  REVISION  No.  755  of  1905.]  1905. 

Present: — Mr.  Justice  Rampini,  Mr.  Justice  Woodroffe 
and  Mr.  Justice  Mookerjee. 

RAMANATH  KALAPAHAR  r.  EMPEROR. 

CheMlng— Penal  (\}de  (Act  XLV0/I86OJ,  ftecs.  415, 417— Debt  rcMy  due—Patfment  made 
in  the  expectation  of  bond  securinfj  the  debt  being  returned— R.^nrn  of  another  and  afaUe  htmd 
^Mmey  paid,  arail4ibU  for  other  existing  del^— False  pretence — FaUe  indueememt—Fnatd 
and  dex^eit — Damage  or  loss  remote,  if  contemplated — Conduct  of  parties. 

Per  Rampini,  /.—When  a  person  makes  a  false  document,  a  bond,  with  the  object  oi 
Inducing  another  person  by  means  of  the  counterfeit  bowl  to  pay  him  his  debt  and  then  by 
means  of  the  genuine  registered  bond  executed  by  him  to  sue  him  for  the  money  and  so  rooover 
it  from  him  twice,  he  is  guilty  of  cheating. 

In  the  absence  of  express  finding  that  the  complainant  was  induced  by  the  show  of  the 
counterfeit  bond  to  part  with  his  money,  or  any  express  statement  in  the  complainant's  evi- 
dence, it  is  sufficient  to  constitute  the  offence  if  the  conduct  of  the  parties  or  the  other  evidence 
in  the  case  makes  it  clear  that  the  complainant  parted  with  his  money  on  the  understanding 
that  the  genuine  bond  would  be  returnetU 

Per  Woodrvffe,  J. — To  constitute  the  offence  of  cheating  there  must  be  a  deception  which 
must  preceile  an<l  induce,  under  the  first  part  of  sec.  415  of  the  Penal  Code,  the  delivery  or 
retention  of  property  or  the  act  or  omission  refcn*eil  to  in  the  second  part.  But  such  deception 
inay  be  by  wortls  or  conduct. 

As  to  what  is  suflicicnt  to  constitute  a  deception  must  be  decided  in  each  case  on  its 
own  facts.  - 

When  a  i)ei*Bon  owes  money  to  another,  he  is  not  bound  to  jwiy  in  respect  of  any  debt 
other  than  that  he  admits  and  is  in  fact  due  and  only  then  upon  the  return  of  the  bond  socur- 
iug  that  debt  if  at  the  time  of  tender  he  asks  for  it. 

When  a  person  receives  money  due  to  him  from  another  which  that  other  person  pays, 
with  the  Intention  not  to  credit  the  money  to  the  real  debt  due  but  to  deceive  hinuinto  pay* 
ing  money  due  on  a  real  debt  and  keei)s  the  money  under  the  .pretence  of  crctliting  it  to  a" 
debt  which  the  other  i)er.'on  <litl  not  owe  upon  a  bond  which  he  did  not  execute,  the  debt  for 
which  the  jxayment  is  made  remains  unpaid  and  the  person  is  guilty  of  cheating. 

The  payment  of  the  money  cannot  be  severed  from  the  other  i'-Mdents  of  its  having  been 
paid  without  getting. back  the  bond,  and  the  fact  that  it  b^s  been  credited  to  another  and  a 
false  debt,  and  the  i)ossibility  of  a  fraudulent  claim  on  the  retaincil  bond  cannot  be  considered 
to  be  a  damage  too  remote. 
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Ileld  furthiB)\  on  the  evidence  the  case  for  the  prosecution  is  untrustworthy  and  the  con- 
viction should  be  set  asi<le. 

Per  Mookerjefi, ,/;— In  order  to  bring  a  case  within  the  first  part  of  sec.  415, 1.  P.  Code,  it 
is  essential  in  the  first  place,  that  the  parsons  who  delivers  the  property  should  have  been 
deceived  before  he  makes  the  delivery,  and  in  the  second  place,  that  he  should  have  been  in- 
duced to  do  so  fraudulently  or  dishonestly. 

When  a  person  makes  a  payment  in  the  hopa  or  expectation  that  after  he  has  nuule  the 
payment  the  bond  would  be  returned,  it  is  not  by  itself  sufficient  to  show  that  he  has  been 
deceived  by  the  accusetl  into  making  the  payment. 

W^hen  a  debtor  pays  his  just  dues,  he  cannot  be  said  to  be  fraudulently  or  dishonestly 
induced  to  pay  within  the  meaning  of  se^s.  2 1  and  25  of  the  Penal  Code.  The  payment  itself 
of  such  just  dues  cannot  be  said  to  cause  any  wrongful  loss  to  the  debtor  or  wrongful  gain  to 
the  creditor,  and  assuming  that  the  creditor  might  have  sued  the  debtor  upon  the  boml  and  suetl 
iucce^fully  in  spite  of  the  fact  that  the  debt  has  been  discharged,  the  wrongful  loss  of  the 
complainant  would  be  the  result  of  enforcing  such  decree  and  the  fraud  of  the  cretlitor  would 
consist  in  obtaining  such  a  decree. 

The  damage  or  harm  referred  to  in  scs.  41.5, 1.  P.  Code,  must  be  the  necessary  consequence 
of  the  act  done  by  reason  of  the  deceit  practisctl  or  must  be  necessarily  likely  to  follow  there- 
from ;  the  possibility  of  a  successful  fraudulent  litigation,  is  too  remote  to  be  in  contemplation 
of  the  Statute. 

However  immoral  a  deception  may  be,  it  does  not  constitute  the  offence  of  cheating,  if  its 
object  is  only  to  cause  a  distribution  of  property  which  the  law  recognizes  as  rightfid ;  thei-e 
most  be  an  intention  to  acquire  or  retain  wrongful  possession  of  that  to  which  some  other  per- 
son has  a  better  claim,  and  which  that  other  person  is  entitled  to  recover  by  law ;  in  all  such 
ca^  the  object  is  wrongful  gain  attended  with  wrongful  loss. 

Application  for  revision  under  sec.  439  of  the   Code  of   Criminal 
Procedure. 

Conviction  for  cheating  under  sec.  417,  I.  P.  Code. 

The  facts  of  the  case  appear  from  the  judgments. 

Mr.  S.  P.  Sinlta  and  Babu  Sluxma  Prasanna  Mazumdar  for  Petitioners. 

There  was  a  difference  of  opinion  between  Mr.  Justice  Hampini  and 
Mr.  Justice  Moofcerjee,  in  consequence  of  which  the  case  was  referred  to 
Mr.  Justice  Woodroffe  as  a  third  judge,  under  sees.  439  (1)  and  429  Cr. 
P.  Code. 

The  following  judgments  were  delivered  by  the  Court  :— 
Rampini^  J. — This  is  a  Rule  to  show  cause  why  the  conviction  of  the 
petitioner  for  cheating  under  sec.  417,  I.  P.  C,  should  not  be  set  aside. 
The  facts  are  these.  The  complainant  borrowed  Rs.  75  from  the  petitioner 
on  a  registered  bond.  He  paid  him  gradually.  Accounts  were  made  up  ; 
it  was  found  that  Rs.  8  were  still  due.  On  the  2Gth  Chait  last,  complain- 
ant went  to  the  accused  and  paid  Rs.  8.  He>sked  for  his  bond  and  the^ 
accused  went  into  his  house  and  came  back  with  a  forged  unregistered 
bond  which  he  gave  to  complainant  and  said  that'that  was  his  bond.  Com- 
plainant could  not  read  but  he  saw  no  red  ink  writing  on  the  bond,  so  he 
suspected  it  was  not  his  bond.    He  followed  accused  to  a  salt  shop,  and 
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got  the  bond  examined  there.  It  was  found  it  was  a  counterfeit  bond.  It 
is  proved  by  the  witness  Jasimuddi  Mir  that  he  was  going  to  borrow  Rs.  8 
from  the  accused.  He  took  Rs.  2  from  him  and  gave  him  a  blank  sheet 
of  stamped  E^Rer  with  his  signature  on  it.  The  accused  never  gave  him 
the  balance  of  Rs.  6  nor  returned  the  stamp  paper.  The  accused  seems  to 
have  written  the  counterfeit  bond  on  this  blank  sheet  of  paper,  having 
got  the  signature  of  the  complainant  forged  on  it.  It  represents  both  the 
complainant  and  Jasimuddi  Mir  as  the  accused's  debtors.  This  fact  of 
the  preparation  of  this  counterfeit  bond  points  to  the  conclusion  that  the 
accused  deliberately  intended  to  cheat  the  complainant.  He  prepared  this 
bond  with  the  object  of  inducing  the  complainant  by  means  of  this  counter- 
feit bond  to  pay  Mm  his  debt  and  then  by  means  of  the  genuine  registered 
bond  to  sue  him  for  the  money  and  so  recover  it  from  him  twice.  I  feel 
no  doubt  of  the  accused's  guilt.  It  has  however  been  contended  that  the 
evidence  does  not  show  that  the  accused  cheated  the  complainant,  because 
it  is  not  expressly  said  by  the  complainant  that  he  was  induced  by  the  show 
of  the  counterfeit  bond  to  part  with  his  money.  On  the  contrary,  it  is 
urged,  the  complainant  paid  his  money  and  then  asked  for  his  bond,  when 
the  accused^  went  and  got  and  gave  him  the  counterfeit  bond.  This 
appears  to  me  a  mere  quibble.  The  whole  conduct  of  the  complainiaait 
shows  that  he  only  parted  with  his  money  on  the  understanding  that  he 
was  to  get  back  his  bond^  This  is  shown  by  the  persistence  with  which 
he  followed  the  accused  to  the  salt  shop,  when  he  suspected  the  bond 
delivered  to  him  w^  not  the  bond  he  had,  executed  in  favour  of  the 
accused.  .„,p  ;  - .;        .    / 

Moreover,,  there  is  direct  evidence  on.  this  point.  The  witness  Her- 
ftiot  'kazi  says  "  Kheraj  (complainant)  asked  for  the  return  of  his  bond. 
Accused  demanded  money,  Kheraj  paid  him."  Again  the  witness  Chopdar 
Molia  says  "  He  (complainant)  offered  to  pay  up  hisSe'bt  and  wanted 
back  his  bond."  The  Deputy  Magistrate  no  doubt  examined  the  com- 
plainant most  carelessly  and  there  is  no  express  statement  in  his  deposition 
that  he  only  paid  the  money  on  the  understanding  that  he  was  to  get 
back  -his  bond,  but  the  evidence  of  these  two  witnesses  is,  I  think,  suffi- 
cient to  show  that  this  was  the  understanding  qn  which  the  money 
Vfjis,paid.  This  is  also  apparent  from  the  conduct  of  both  the  complainant 
ajid  the  accused.  And  this  is 'in  accordance  with  the  almost  universal 
praclfice  of  debtors  and  creditors. 

,  '  I  have  consid^i-ed  whether  it  would  be  advisable  to  order  a  new  trial, 
bpt  I  think  in  the  circumstances  it  is  unnecessary.  I  would  therefore 
discharge  this  Rule,  but  as  my  learned  brother  does  not  agree  with  me, 
the  case  must  go  before  the  Hon'ble  Chief  Justice  for  reference  to  a  third 
Judge. 
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MookeYJee^  J. — This  a  Rule  calling  upon  the  District  Magistrate  "of  24 
Pergannas  to  show  cause  why  the  conviction  of  the  petitioner  under  sec. 
417, 1.  P.  C.,  and  the  sentence  of  3  months'  rigorous  imprisonment  passed 
upon  him  should  not  be  set  aside.  No  one  has  appeared  to  show  cause 
on  behalf  of  the  Magistrate,  but  the  case  has  been  fully  argued  on  behalf 
of  the  petitioner  and  the  explanation  of  the  Magistrate  has  also  been  placed 
before  us. 

It  appears  that  the  accused  is   a   Mahajan.     On   the    14th   February 
1903,  the  complainant    Kheraj   Shaha   borrowed   from   him  Rs.  75  ancj 
executed  in  his  favour  a  bond  which  was  subsequently   registered   on   the 
7th   March.     Kheraj   from   time   to  time  made  various  payments  and  on 
the  occasion  of  a  payment  in  April  last,  accounts   were   mado   up   and   it 
was  found   that  only  Rs.  8  remained  due.     The  case  for  the  complainant 
is  that  on  the  26th  Chait  corresponding  to  the  8th  April  last,  he  went  to  the 
accused   and   paid  him  the   eight   rupees ;   that   thereupon   the  accused 
returned  to  him  a  bond  purporting  to  be  the  bond  which  was  satisfied   by 
this   payment ;   that   the   complainant,  although  he  can  write  his  name,  is 
illiterate  and  could  not  read  the  bond,   but   noticing   the   absence   of  any 
registration  endorsement,   protested   that  the  paper  handed  over  was  not 
the  bond  ;  that  the  accused  assured  him  that  it  was,  wereupon   he   showed 
it   to  other  people  who  stated  that  the  bond  was  unregistered  and  was  one 
for  Rs.  75,  purporting  to  have  been  executed  on  the  14th   February   190a 
by  the  complainant  and  another  person  named  Jasiinuddi.     The  complain^ 
anfc  thereupon  instituted  criminal  proceedings  and  the   charge   which   was 
drawn  up  against  the  accused  was  as  follows  :  "  That  you,  on  or  about  the 
8th  April  1905,  cheated  the  complainant  Kheraj  Shaha  of  Rs.  75,  Rs.  8  being 
paid  on  the  above  date,  and  the  rest  on  previous  dates  by  returning  to  him 
a   false   document  as  the   one  he  had  paid  for  and  thereby  committed  an 
offence  punishable  under  sec.  417,  I.  P.  C."     The  defence  set  up    substan- 
tially was  that  the  sums  alleged  to  have  been  paid  were  paid  not  in  respect 
of  the  bond  retained,  but   in   satisfaction   of  another  loan.     The   Deputy 
Magistrate   who   heard   the  case   in  the  Court  of  first  instance  found  the 
defence  to  be  false  and  also  that  the  bond  returned  was  a  forgery.     Upon 
appeal  the   learned   Joint  Magistrate   has  affirmed  the  conviction^  but  he 
does  not  find  that  at  the  time  the  payment  of  Rs.  8  was  made,  there  is  any 
evidence  to  show  that  the  complainant  asked  for  his  document ;   and  he 
does   not  come  to  any  finding  as  to  the  genuineness  or  otherwise  of  the 
bond  returned.    As  I  understand  his  finding,  he  holds  "  tliat  the  complain- 
ant was  intentionally  induced  to  do  that  which   he   would   not  otherwise 
have  done,  had  he  not  fraudulently  been  induced  to  do  so  by  the   deceit 
of   the  accused,   namely,   to  pay  instalments  of  principal  and  interest  in- 
cluding the  final  payment  of  Rs,  8  in  the  hope  of  receiving  back  \d^  bond 


Digitized  by 


Google 


164  The  Criminal  Law  Journal  IIeports.  [Vol.  Ill 

RAMANATH  KALAPAHAR   r.   EMPEROR. 

which  bond  was  not  returned  to  him  and  which  might  therefore  be  used 
to  compel  him  to  pay  again."  It  has  been  argued  on  behalf  of  the  peti- 
tioner in  this  Court  that  the  facts  found  by  the  Joint  Magistrate  in  his 
judgment  are  not  sufficient  to  support  a  conviction  under  sec.  417,  I.  P.  C. 
In  my  opinion  this  contention  is  well  founded. 

The  offence  of  cheating  is  defined  in  sec.  415,  I.  P.  C.  I  quote  only 
so  much  of  the  section  as  can  have  any  possible  application  to  the  facts 
of  the  present  case.  "  Whoever  by  deceiving  any  person  (a)  fraudulently 
or  dishonestly  induces  the  person  so  deceived  to  deliver  any  property  to 
any  person,  or  (h)  intentionally  induces  the  person  so  deceived  to  do  any- 
thing which  ho  would  not  do  if  he  were  not  so  deceived  and  which  act 
causes  or  is  likely  to  cause  damage  or  harm  to  that  person  in  property, 
is  said  to  cheat."  It  is  obvious  therefore  that  in  order  to  bring  a  case 
within  the  first  part  of  this  section  it  is  essential  in  the  first  place  that  the 
person  who  delivers  the  property  should  have  been  deceived  before  he 
makes  the  delivery  and  in  the  second  place  that  he  should  have  been  in- 
duced to  do  so  fraudulently  or  dishonestly.  As  an  authority  for  the 
proposition  that  the  deceit  must  have  been  practised  before  the  property 
is  delivered,  reference  may  be  made  to  the  case  of  Shaik  Bask  v.  Queen 
(1).  Now  in  the  case  before  me,  there  is  no  finding  that  the  accused 
deceived  the  complainant  before  the  payment  of  Rs.  8  was  made.  No 
doubt  the  Deputy  Magistrate  in  his  explanation  has  endeavoured  to  supply 
the  defect  by  referring  to  the  evidence  of  two  witnesses  who  say  that  the 
complainant  asked  for  the  return  of  the  bond,  whereupon  the  accused 
demanded  the  money  and  then  the  complainant  paid  it.  But  as  pointed 
out  in  the  case  of  Ahhoy  Cluxran  v.  Municipal  Ward  Inspector  (2),  effect 
cannot  be  given  to  an  explanation  submitted  by  a  Magistrate  to  supple- 
ment his  judgment.  Apart  however  from  this,  the  witnesses  referred  io 
are,  in  my  opinion,  not  trustworthy;  the  conversation  which  they  profess 
to  reproduce  is  not  quite  natural,  and,  is  not  deposed  to  by  the  complain- 
ant himself  ;  and,  so  far  as  I  can  make  out,  the  learned  Joint  Magistrate 
himself,  apparently,  has  not  believed  this  e\Hidence,  because  in  answer  to 
the  argument  advanced  before  him  on  behalf  of  the  accused,  that  there 
was  no  evidence  that  the  complainant  had  asked  for  the  document,  he 
observes, — not  that  there  was  such  evidence  but.that  the  nature  of  the 
transaction  on  the  day  when  the  payment  was  made,  was  perfectly  under- 
stood, and  that  there  was  no  occasion  or  necessity  to  reduce  to  set  terms 
an  ordinary  daily  occurrence  taking  place  in  the  course  of  business.  In 
order  to  bring  the  case  within  sec.  415,  the  property  must  have  been 
delivered  by  a  person  who  had  already  been  deceived  by  the  accused. 
It  may  be  conceded  that  the  complainant  made  the  payment  in  the  hope 
(1)  (1888)  Weir  285  (2)  (1898)  I.  L.  R.,  25  Calc,  626  (626) 
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or  expectation  that  after  he  had  made  the  payment  the  bond  would  bo 
returned,  buc  in  my  opinion  that  is  not  sufficient  to  show  that  he  wjig 
deceived  by  the  accused  into  making  the  payment.  Again  in  order  to 
bring  the  case  within  the  fif st  part  of  the  section,  the  person  deceived  must 
have  been  induced  fraudulently  or  dishonestly  to  deliver  the  property,  but 
if  the  complainant  was  paying  his  just  dues,  it  is  difficult  to  see  how  he 
was  fraudulently  or  dishonestly  induced  to  pay  within  the  meaning  of 
sees.  24  and  25, 1.  P.  C.  The  payment  itself  did  not  cause  any  wrongful 
loss  to  the  complainant  or  wrongful  gain  to  the  accused,  and  assuming  that 
the  accused  might  have  sued  the  complainant  upon  the  bond  and  sued 
successfully  in  spite  of  the  fact  that  the  debt  had  been  discharged,  the 
wrongful  loss  of  the  complainant  would  be  the  result  of  enforcing  such 
decree  and  the  fraud  of  the  accused  would  consist  in  obtaining  such  a 
decree.  The  view  I  take  is  supported  by  the  analysis  of  the  elements 
which  constitute  the  offence  of  cheating,  given  in  the  decision  of  this  Court 
in  the  case  of  Bahuram  v.  Emperor  (3)  with  which  I  entirely  agree.  But 
^part  from  these  considerations,  if  the  conclusion  be  correct  that  the  com- 
plainant was  not  deceived  before  he  made  the  payment,  the  case  is  not 
covered  by  the  first  part  of  sec.  415, 1.  P.  C. 

As  regards  the  second  part  of  sec.  415, 1.  P.  C,  similar  observations 
are  applicable,  because  here  also  the  person  who  does  an  act  likely  to 
cause  him  injury  must  be  a  person  already  deceived.  Moreover,  the  act 
in  question  must  be  one  which  causes  or  is  likely  to  cause  damage  to  that 
person  in  property.  Now,  it  cannot  be  disputed  that  the  act,  namely  the 
payment  of  money,  has  not  caused  damage,  because  it  has  only  satisfied 
a  lawful  debt.  Is  it  then  likely  to  cause  damage  ?  It  is  suggested  that  a 
false  suit  might  be  brought  on  the  bond,  and  a  decree  obtained  in  spite  of 
the  payment ;  but  as  was  pointed  out  in  Mojey  v.  Queen  Empress  (4),  the 
damage  or  harm  referred  to  in  sec.  415  must  be  the  necessary  consequence 
of  the  act  done  by  reason  of  the  deceit  practised,  or  must  be  necessarily 
likely  to  follow  therefrom  ;  the  possibility  of  a  successful  fraudulent  liti- 
gation is,  it  appears  to  me,  too  remote  to  be  in  contemplation  of  the 
Statute.  Indeed,  in  the  event  suggested,  the  harm  would  be  the  result, 
not  of  the  payment  now  made,  but  of  the  erroneous  decision  of  the  Civil 
C/Ourt,  based,  it  may  be  assumed,  upon  false  evidence.  In  my  opinion 
the  second  part  of  the  section  also  does  not  cover  the  present  case. 

As  I  understand  sec.  415,  its  object  is  to  make  it  cheating,  to  obtain 
property  by  deception  in  all  cases  where  the  property  is  fraudulently  or 
dishonestly  obtained,  that  is,  in  all  cases  where  the  intention  of  the  person 
who  has  by  deceit  obtained  the  property,  is  to  cause  a  distribution  of  pro- 
perty which  the  law  pronounces  to  be  a  wrongful  distribution,  and  in  no 
(3)  (1905)  I.  L.  R.,  32  Oalc,  775.  (4)  (1890)  I.  L.  R.,  17  Calc,  606, 
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other  case  whatever.  However  immoral  a  deception  may  be,  it  does  not 
constitute  the  offence  of  cheating,  if  its  object  is  only  to  cause  a  distribu- 
tion of  property  which  the  law  recognises  as  rightful  ;  there  must  be  an 
intention  to  acquire  or  retain  wrongful  possession  of  that  to  which  some 
other  person  has  a  better  claim,  and  which  that  other  person  is  entitled 
to  recover  by  law  ;  in  all  such  cases  the  object  is  wrongful  gain  attended 
with  wrongful  loss.  The  conduct  of  the  accused  in  this  case  may  be  very 
blameworthy,  and  if,  as  the  complainant  alleges,  the  accused  has  forged 
a  bond  purporting  to  have  been  signed  by  the  complainant,  he  may  be 
liable  to  be  prosecuted  for  an  offence  punishable  under  sec.  465,  I.  P.  C. 
I  would  further  add,  however,  that  the  learned  Joint  Magistrate  has  not 
come  to  any  finding  that  the  bond  returned  was  a  forgery  ;  I  have  examin- 
ed the  evidence  on  the  point,  and  I  am  by  no  means  prepared  to  assent 
to  the  conclusion  at  which  my  learned  brother  has  arrived. 

For  all  these  reasons  I  am  unable  to  hold  that  upon  the  facts  found  by 
the  learned  Joint  Magistrate  in  his  judgment,  the  accused  has  been  rightly 
convicted  under  sec.  417,  I.  P.  C.  In  my  opinion  this  Rule  ought  to  be 
made  absolute,  and  the  conviction  and  sentence  set  aside. 

Woodrofe,  J. — This  is  a  Rule  which  has  been  referred  to  me  upon  a 
difference  of  opinion  between  my  learned  brothers,  Mr.  Justice  Rampini 
and  Mr.  Justice  Mookerjec.  The  charge  and  judgment  of  the  first  Court, 
neither  of  which  refer  to  or  deal  with  any  false  pretence,  are  defective. 
The  case,  however,  has  been  put  in  its  true  light  in  the  explanation  sub- 
mitted by  the  Magistrate.  To  constitute  the  offence  of  cheating  there 
must  be  a  deception  which  must  precede  and  induce,  under  the  first  part 
of  sec.  415,  I.  P.  C,  the  delivery  or  retention  of  property  or  the  act  or 
omission  referred  to  in  the  second  part.  The  deception  may  be  by  words 
or  conduct.  As  to  what  is  sufficient  to  constitute  a  deception  must  bo 
decided  in  each  case  on  its  own  facts. 

In  the  present  case,  the  evidence  for  the  prosecution,  if  true,  is  in  my 
opinion  sufficient  to  establish  a  false  representation  by  the  accused  that 
if  the  complainant  would  pay  him  Rs.  8,  he  would  return  him  the  regis- 
tered bond,  there  being  further  a  previous  representation  that  the  bond 
would  be  returned  to  him  with  all  the  payments  duly  endorsed  upon  it. 
It  was  the  false  representation  of  the  accused  which  induced  the  complain- 
ant, according  to  the  case  for  the  prosecution,  to  hand  over  the  money 
which  he  certainly,  according  to  that  case,  would  not  have  done  had  he 
known  that  he  was  not  to  get  back  his  bond  and  that  the  money  was 
going  to  be  credited  to  what  is  said  to  be  a  pretended  debt  on  an  alleged 
forged  bond. 

With  reference  to  that  portion  of  Mr.  Justice  Mookerjee's  judgment 
which  deals  with  the  question  of  fraud,  loss  and  damage,  I  would,  assuming 
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again  the  truth  of  the  case  for  the  prosecution,  observe  that  thougK 
it  is  the  case  that  the  complainant  owed  Rs.  8  to  the  accused;  he  wa$  not 
(apart  from  the  question  whether  he  was  bound  to  pay  it  as  and  when  h6» 
did)  bound  to  pay  in  respect  of  any  debt  other  than  that  he  admitted  And 
was  in  fact  due  and  only  then  upon  the  return  of  the  bond,  if  at  the  tim^ 
of  tender  he  asked  for  it.  It  was  not  however  the  intention  of  the  accused 
to  credit  the  money  to  the  real  debt  nor  did  he  do  so.  What  according 
to  the  prosecution  he  did  was  to  deceive  the  complainant  into  paying 
money  due  on  a  real  debt.  He  then  pocketed  the  money  under  the  pre- 
tence of  crediting  it  to  a  debt  which  the  complainant  did  not  owe  upon 
a  bond  which  he  did  not  execute.  In  fact  hisjcase  is  that  the  debt  in 
respect  of  which  the  complainant  says  he  paid  the  money  has  not  been 


It  is  not  necessary  to  enquire  what  would  have  been  the  case  if  the 
accused  had  in  fact  credited  the  payment  to  the  admitted  debt  and  had 
simply  refused  to  return  the  bond.  This  is  not  the  case  here.  In  my 
opinion  the  payment  of  the  money  cannot  be  severed  from  the  other  in- 
cidents of  its  having  been  paid  J  without  getting  back  the  bond  and  the 
fact  that  it  has  been  credited  to  what  according  to  the  prosecution  is  a 
false  debt.  Further  I  do  not  consider  the  possibility  of  a  fraudulent  claim 
on  the  retained  bond  as  damage  which  is  too  remote.  For  it  is  precisely 
with  this  object  that  the  instrument  is  in  cases  such  as  this  withheld.  I 
am  of  opinion  therefore  that  if  the  facts  deposed  to  by  the  prosecution  are 
true,  there  was  both  fraud  and  dishonesty  within  the  meaning  of  the  first 
part  of  the  section  and  damage  within  the  meaning  of  the  second  part  and 
that  those  facts  establish  the  ofEence  charged. 

The  case  is  similar  to  that  of  Queen  v.  Sheodurshun  Das  (5)  in  which 
case  the  prisoners  received  a  Grovernment  Promissory  Note  promising  to 
return  certain  jewels  pledged  to  them  but  not  intending  to  do  so  and  they 
subsequently  claimed  to  retain  the  note  for  another  debt  alleged  to  be  due 
to  them  by  the  sender.  They  were  held  to  be  guilty  of  cheating.  Another 
case  which  has  also  a  near  resemblance  to  the  present  one  was  decided 
recently  by  Mr.  Justice  Pargiter  and  myself  (Khoda  Bux  Sheikh  v.  Baheya 
Mundari)  (6)  on  the  1st  June  1905. 

The  matter,  however,  upon  which  I  have  grave  doubt  is  as  to  the  truth 
of  the  case  for  the  prosecution.  It  is  admitted  that  the  complainant  owed 
Rs.  75  on  a  registered  bond.  He  says  he  has  paid  everything  on  that 
bond  by  instalments  of  which  the  first  was  Rs.  62.  None  of  these  pay- 
ments however  were  entered  on  the  back  of  the  bond  nor  was  any  receipt 
of  any  kind  given  for  the  money.  The  previous  payment  left,  he  says,  a 
(6)  (1871)  3  All  H.  C.  R.  17.  (6)  (1905)  I.  L.  R.,  32  Gale.,  941. 
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balance  of  Rs.  25  which  is  the  sum  said  by  the  accused  to  be  owing  by 
the  complainant  to  his  father.  The  account  produced  by  the  complainant 
does  not  show  any  payment  of  Rs.  62,  but  mentions  Rs.  25  against  a  date, 
which  shows  that  it  could  not  refer  to  the  registered  bond.  The  evidence 
as  to  what  occurred  at  the  time  of  payment  of  Rs.  8  is  open  to  the  objec- 
tion pointed  out  by  Mr.  Justice  Mookerjec,  that  the  conversation  is  not 
deposed  to  by  the  complainant  himself  nor,  as  I  have  pointed  out,  was  any 
indication  given  of  such  conversation  in  the  charge. 

It  is  certainly  extraordinary  that  the  accused  should  have,  as  alleged, 
produced   an   unregistered   bond   of   Rs.  75  which  is,  I  observe,  on  a  two 
annas  stamp,  and  should,  after  committing  the  fraud,   have   gone   straight 
off  to  the  very  man  who  had  identified  the  complainant  at  the  registration 
of  the  registered  bond  and  who  was  thus  in  a  position  to  and  did   confirm 
the   fact   that  a   fraud   had  been  committed  and  who  after  examining  the 
unregistered  bond  had  the  accused  arrested.     This  latter  bond   which   the 
first   Court  thought   to   be  a  forgery,  but  as  to  which  there  is  no  finding 
by  the  appellate  Court,  was  not  apparently  spoken  to  by  the   complainant 
at  all.     The  evidence  given  as  to  it  by  the  witness  Jasimuddi  Mir,  I  have 
great  difficulty  in  accepting.     According  to  that  evidence  he   was   himself 
also   grossly   cheated   but  took   no  steps  in  the  matter.     That  there  were 
some  transactions  between  the  complainant  and   the   accused's   father   in 
respect   of   paddy   is   admitted  by  the  complainant  himself,  and  according 
to  the  prosecution  witness  Chandra  Kanto   Kali   who   was  alleged   to   ^ 
hostile,   the  previous  account  was  settled  with  the  accused's  father.     Both 
the  latter  and  the  accused  are   admittedly   well-to-do   men.     The   accused 
gave   at  a   very  early  stage  of  the  case  a  full  explanation  which  does  not 
seem  to  me  to  have  any  air  of  improbability  about  it.     He   says   that   the 
Rs.  8  and  previous  payments  were  in  respect  of  the  debt  due  to  his  father, 
that  the  Rs.  62  for  which  no  receipt  is  produced  was   in   fact   never    paid 
and   that  the  whole  money  on  the  registered  bond  is  due.     This  latter  the 
complainant  arranged  to  pay  by  selling  the  paddy   of   certain    Chas   land 
which   he   holds.     A  quarrel  however  arose  about  this  which  is  deposed  to 
by  the  defence  witnesses.     It  is  said  that  the  complainant  refused   to   pay 
the  accused  by  the  sale  of  the  paddy  as  had  been  arranged,  that  the  accused 
insisted  on  payment  and  on  the  evening  of  the  same  day  the   complainant 
on   the  pretence  that  he  would  pay  the  accused  induced  him  to  accompany 
the  complainant  to  his  house  and  that  after  he  had  been  decoyed  there  he 
was   arrested   by   the   complainant  and  his  friends  on  the  false  ground  of 
his  having  cheated  the  complainant  by  delivering  to  him  the   unregistered 
document  to   which   I   have  referred.     His  case  in  short  is  that  the  com- 
plainant with  a  view  to  defraud  him  of  the  money  due  on   the   registered 
bond  has  instituted  this  prosecution, 
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I  am  not  at  all  satisfied  of  the  truth  of  the   case   for   the   prosecution 

and   I  accordingly   make  the   Rule  absolute  and  set  aside  the  conviction 

and  sentence. 

Conviction  set  aside* 


(2  C.  L.  J.,  555 ;  10  C.  W.  N.,  82.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA, 

[CRIMINAL  MOTION  No.  130  of  1886  &  Mis.  No.  16  of  1886.] 

April  20,  May  27  1886, 

Present : — Mr.  Justice  Wilson  and  Mr.  Justice  Porter. 

GOPINATH  PARYAH  and  others  r.  EMPRESS. 

Poiseuion,  judicial  detennlnatlon  of—Maglgtrate^  oplHlans  of—Police  Begulatlim  Act 
(V  of  1861)^  tec.  17— Special  Constables^  appolfUment  of  object  of —Special  Constables^  i^- 
fusal  to  serre  as^  offence — Indian  Penal  Code,  sec,  J73 — Maff  1st  rate  and  Collector  of  the  DlS' 
trlct^  duties  and  responsibilities  of— Title  to  immoveable  jtroperty,  judicial  determination  by 
Cicll  Court—Executive  Acts,  Ugalltij  of—lransfers,  grounds  of 

An  order  made  by  a  Magistrate  in  a  case  of  disputed  possession,  to  maintain  one  side  in 
possession,  and  to  restrain  the  other  side,  without  any  judicial  determination  of  the  fact  of 
possession,  is  illegal. 

As  to  the  question  of  possession,  the  law  contemplates  not  the  opinions  of  Magistrates 
on  such  questions,  but  their  judicial  decisions  arrived  on  proper  materials  in  regular  pro- 
ceedings. 

The  action  of  a  Collector  in  altering  the  register  kept  under  the  Land  Registration  Acti 
for  the  mutation  of  names,  by  striking  out  the  name  of  the  registered  owner  and  substituting 
that  of  another  without  a  proper  proceeding  or  eniuiry  and  without  notice  to  the  party  whose 
name  is  struck  out,  condemnetL 

The  only  legitimate  object  for  appal  lit  in^  Special  Constables  under  sec.  17  of  Act  V  of 
1861,  is  to  strengthen  the  ordinary  Police  force  by  the  a<ldition  of  suitable  persons  to  their 
number,  when  the  ordinary  force  find  themselves  too  few  to  meet  an  emergency.  In  a  case 
of  dispute  as  to  proprietary  rights,  it  is  an  abuse  of  the  law  and  an  act  of  oppression  to  ap- 
point the  active  men  on  one  side  as  Special  Constables,  in  order  to  pi-event  their  asserting 
their  alleged  rights,  and  so  to  give  an  atl vantage  to  the  opposite  party. 

A  refusal  to  serve  as  a  Special  Constable,  when  ordered  to  do  so,  is  no  offence  under  sec.  173 
of  the  Indian  Penal  Coile  and  proceetlings  taken  under  that  section  for  such  refusal  are  bad  in 
law  and  should  be  quashed. 

The  arrest  of  persons,  appointed  as  Special  Constables,  by  the  Police,  their  detention  in 
Police  custody  till  they  execute  a  recognizance  to  appear  before  the  Magistrate  or  the  Police 
Inspector,  and  the  taking  of  such  recognizances  from  them  are  absolutely  illegal. 

The  Magistrate  and  Collector  of  the  District,  being  for  most  purposes  the  principal  repre- 
sentative and  administrator  of  the  law  in  the  eyes  of  the  people  of  the  District,  a  position  of 
great  power  and  great  responsibility,  it  is  of  supreme  importance  that  his  acts  should  be  ex- 
amples of  e^ual  justice,  rigid  impartiality  and  obedience  to  the  law. 

Questions  relating  to  title  to  immoveable  proi>erty  are  for  judicial  tribunals  to  decide, 
and  it  is  a  great  wrong  if  any  officer  by  the  use  of  his  executive  authority  seeks  to  supersede 
those  tribunals,  usurp  their  functions,  and  it  is  certainly  his  duty,  in  any  steps  he  deems  it 
necessary  to  take,  to  keep  within  the  limits  of  the  law. 

Disputes  as  to  title  to  immoveable  property  can  be  dealt  with  only  by  the  Civil  Court, 
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Where,  as  in  the  present  case,  a  Magistrate  has  repeatedly  endeavoured  to  dispose  bj  an« 
authorised  executive  action  of  matters  which  the  law  reserves  for  judicial  determination,  and 
he  has  been  betrayed  into  many  illegal  and  irregular  acts,  and  some  of  a  highly  oppressive 
character,  he  disqualifies  himself  for  the  discharge  of  any  judicial  function  great  and  small, 
in  any  matter  connected  therewith,  and  the  case  should  be  transferred  from  his  file  or  from 
the  file  of  any  Magistrate  of  his  selection. 

Application  for  revision  and  tran.sfer. 

The  material  facts  appear  fully  from  the  judgment, 

Mr.  J.  T.  Woodrofe^  Babus  Karuna  Sinha  Mookerjee  and  Jogendra 
Chandra  Ghose  for  the  Petitioners. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilht/)  for  the  Crovm. 
The  judgment  of  the  Court  was  delivered  by 

Wilson,  J. — ^These  four  cases  were  argued  before  us  on  the  20th  of 
last  month.  In  the  first,  a  rule  had  been  granted  to  show  cause  why  cer- 
tain proceedings  by  which  the  petitioners  were  summoned  to  answer  a 
charge  under  sec.  173,  Indian  Penal  (^ode,  should  not  be  quashed.  In  the 
second,  a  rule  had  been  granted  to  show  cause  why  the  case  against  the 
petitioners  should  not  be  transferred  from  the  Court  of  the  Joint  Magis* 
trate  of  C-uttack  of  some  other  district. 

The  application  in  the  third  and  fourth  cases  was  the  same  as  in  the 
second,  but  no  rule  to  show  cause  had  been  granted  ;  the  Deputy  Legal 
Remembrancer,  however,  on  grounds  of  public  convenience,  elected  to 
show  cause  in  the  first  instance  without  the  issue  of  any  previous  Rale. 
We  stated  at  the  close  of  the  argument  that  in  our  opinion,  the  proceed- 
ings in  the  first  case  must  be  quashed,  and  as  to  the  second,  third  and 
fourth  cases  that  they  must  be  transferred  to  the  district  of  Pooree.  We 
have  now  to  state  our  reasons  for  those  orders  ;  and  in  doing  so,  that  we 
may  make  what  we  have  to  say  and  the  grounds  on  which  we  act  quite 
cleiir,  it  will  be  necessary  to  notice  some  earlier  transactions  closely  con- 
nected with  those  with  which  we  have  directly  to  deal  and  which  were 
properly  brought  before  us  on  this  occasion. 

It  appears  that  the  late  Maharaja  of  Burdwan  died  childless  in  the 
year  1885  ;  the  Court  of  Wards  have  undertaken  the  management  of  the 
Raj  estates  and  Mr.  Coxhead,  the  Collector  of  Burdwan,  has  been  appoint- 
ed Managing  Collector,  and  Mr.  T.  D.  B.  Miller  and  Babu  Bun  Behari 
Kapur,  managers.  At  the  time  of  the  late  Maharaja's  death,  an  estate, 
named  Kujong  in  the  district  of  C-uttack,  stood  registered  under  Act  VII 
of  1876,  B.  C,  in  the  name  of  the  Dowager  Maharanee,  the  widow  of  an 
earlier  Maharaja.  Mr.  Currie  was  then,  and  is  now,  the  Magistrate  and 
;  Collector  of  Cuttack, 
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A  controversy  thereupon  arose,  between  the  officers  of  the  Court  of 
Wards  on  the  one  side  and  the  Dowager  Maharanee  on  the  other,  as  to 
the  title  to  the  property,  and  a  conflict  as  to  its  possession.  On  the  22nd 
July  1885,  Mr.  Coxhead  wrote  to  Mr.  Currie  as  the  Collector  of  Cuttack 
about  the  Kujong  property.  He  informed  the  latter  that  the  Maharanee,- 
"  who  claims  the  property  as  her  own  is  atteihpting  to  interfere  with  our 
local  officers  and  had  issued  instructions  to  her  employees  here,  which  may 
result  in  disturbance."  He  states  who  the  local  officers  are,  and  says,  "  I 
beg  you  will  give  them  support  if  they  would  apply  to  you  for  it;"  and  he 
states  further  that  "  the  property  is  in  our  possession."  Shortly  afterwards 
the  Maharanee  presented  a  petition  to  Mr.  Currie  as  District  Magistrate, 
alleging  that  she  owned  and  possessed  the  property  of  which  those  who 
represented  the  Court  of  Wards  were  trying  to  obtain  possession,  that  her 
people  had  been  threatened,  and  that  she  apprehended  a  breach  of  the  peace, 
and  she  asked  for  a  police  guard  for  her  servants.  Mr.  Currie  refused  this 
and  said  he  could  only  recognise  the  man  in  possession  who  was  the  Court 
of  Wards'  man,  and  warned  the  Maharanee  that  if  her  manager  went  to  the 
place,  and  a  breach  of  the  peace  ensued  he  would  be  held  responsible.  Mr. 
Currie  in  his  affidavit  of  the  7th  April  last  tells  us  that  he  "fully  appre- 
hended a  breach  of  the  peace  from  what  was  stated  "  in  this  petition,  and 
from  the  attempt  of  the  Maharanee's  men  to  realize  rents  and  to  put  cer- 
tain persons  in  possession. 

The  state  of  things,  with  which  the  Magistrate  had  to  deal,  was  thus 
one  which  is  unfortunately  but  too  common  in  this  country.  There  was  a 
dispute  as  to  title,  with  which  of  course  only  the  Civil  Court  could  deal. 
The  Magistrate  had  no  power  to  decide  it  himself,  and  no  power  to  compel 
either  party  to  take  the  necessary  steps  to  bring  the  matter  before  the 
Civil  Court.  It  was  stated  during  the  argument  before  us  that  down  to 
that  time  neither  party  had  a  suit  for  the  purpose.  For  the  conflict  about 
possession  attended  by  risk  of  a  breach  of  the  peace,  the  law  has  made 
express  provision  in  sec.  145  of  the  Criminal  procedure  Code.  Upon 
proper  information  of  the  existence  of  the  dispute  and  of  the  likelihood  of 
a  breach  of  the  peace,  and  upon  proper  proceedings  being  taken  under 
that  section,  a  decision  might  have  been  obtained  from  a  Magistrate  as  to 
the  fact  of  possession ;  and  the  party  found  to  be  in  possession  would 
then  have  been  maintained  in  possession  in  accordance  with  law,  until  the 
question  of  the  title  should  be  decided  by  a  competent  tribunal.  If  this 
course,  so  plainly  pointed  out  by  the  law,  had  been  taken,  it  seems  likely 
that  the  continued  conflict  and  the  unfortunate  scries  of  irregularities  which 
followed  would  have  been  avoided.     But  it  was  not  taken. 

The  first  step  that  Mr.  Currie  did  take  was  to  alter  the  register,  by 
striking  out  the  name  of  the  Maharanee,  as  the  registered  owner  of  the 
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estate,  and  substituting  those  of  the  managers  of  the  Court  of  Wards. 
The  Collector  did  this  without  notice  to  the  Maharanee,  acting  under  what 
he  understood  to  be  an  order  of  the  Board  of  Revenue,  It  is  not  neces- 
sary to  consider  whether  the  letter  of  the  Board  of  Revenue  did,  or  did  not, 
amount  to  an  order.  It  is  unnecessary  to  decide  whether  Mr.  Currie  could 
or  could  not  be  justified  in  obeying  any  order  of  the  Board  of  Revenue  on 
such  a  point.  It  is  unnecessary  to  decide  whether  the  act  of  the  Collector 
in  altering  the  register  in  favour  of  the  Court  of  Wards  as  against  a  person 
claiming  adversely  to  the  estate  represented  by  the  Court  of  Wards,  was 
not  ;wholly  illegal ;  it  is  enough  for  the  present  purpose  to  say  that  the 
order  was  an  unfortunate  one.  It  prejudged  the  question  of  title,  so  far 
as  any  act  of  the  Collector  could  do  so.  It  very  seriously  afEected  the 
question  of  possession,  for  by  sees.  78  and  79  of  the  (Land)  Registration 
Act,  the  efEect  of  the  alteration  was  to  absolve  the  tenants  of  the  estate 
from  all  liability  to  pay  rents  to  the  Maharanee,  and  to  authorise  them  in 
paying  to  the  Court  of  Wards'  manager,  thus  exactly  reversing  on  this 
point  the  previous  position  of  the  parties.  And  it  placed  the  District 
officer  in  the  position  of  a  partisan  of  one  side,  in  the  controversy  between 
the  Court  of  Wards  and  the  Maharanee,  and  in  a  position  of  antagonism 
to  the  other. 

As  to  the  question  of  possession,  Mr.  Currie  says  in  his  affidavit, 
that  he  believes  the  Maharanee  is  not  in  possession.  Be  it  so  ;  but  the 
law  contemplates  not  the  opinions  of  Magistrates  on  such  questions,  but 
their  judicial  decisions. 

Upon  the  strength  of  a  petition,  dated  the  3rd  October  1885,  Mr. 
Currie  summoned  certain  servants  of  the  Maharanee  to  answer  a  charge 
of  unlawful  assembly.  In  November,  he  made  an  order  binding  over 
certain  of  those  servants  to  keep  the  peace  under  sec.  107  of  the  C/riminal 
Procedure  Code.  The  persons  accused  of  unlawful  assembly,  and  the 
persons  bound  over  under  sec.  107,  severally  petitioned  this  Court,  and 
the  matters  were  heard  before  Tottenhan  and  Agnew,  JJ.  In  the  course 
of  their  judgment,  the  learned  Judges  pointed  out  that  a  portion  of  an 
order  of  Mr.  Currie,  by  which  he  ordered  the  petitioners  in  the  unlawful 
assembly  case  to  appear  in  Court,  and  signify  their  presence  every  Monday 
and  Thursday  until  the  result  of  the  petition  should  be  known,  and  a  final 
date  fixed  for  hearing  the  case,  was  "  utterly  unwarrantable."  They  also 
pointed  out  that  a  notice  which  he  had  issued  to  the  police  to  prohibit 
jimmadars  from  paying  rent  to  the  Maharanee's  servants  and  directing 
them  to  pay  rents  to  the  manager  of  the  Court  of  Wards,  was  an  order 
which  he  had  no  power  whatever  to  make.  They  set  aside  the  order 
under  sec.  107,  on  the  ground  that  there   were  not  sufficient  materials 
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to  justify  the  order.  And  they  transferred  the  charge  of  unlawful 
assembly  to  be  dealt  with  in  the  adjoining  district  of  Pooree.  They 
stated  their   reasons  thus  : — 

"  With  regard  to  the  charge  under  sec.  143,  we  think  that  the 
petitioners  have  made  out  a  good  case  for  the  transfer.  It  has  been 
argued  that  though  Mr.  Currie  has  made  several  orders  which  are  indefen- 
sible in  law,  yet  that  he  has  not  shown  any  mala  fides  and  that  there  is 
no  reason  to  suppose  that  the  petitioners  will  not  have  a  fair  trial  before 
him.  We  do  not  wish  to  attribute  mala  fides  to  Mr.  Currie.  But  he 
has  from  the  commencement  of  the  dispute  between  the  Maharanee  and 
the  Court  of  Wards  acted  in  his  executive  capacity  under  the  direction 
of,  and  in  obedience  to  orders  received  from  the  Court  of  Wards,  and 
while  acting  in  that  capacity,  he  has  throughout  taken  a  view  of  the  dispute 
hostile  to  the  Maharanee  and  her  servants.  We  therefore  make  the 
Rule  absolute,  and  direct  that  the  case  be  transferred  to  the  file  of  the 
Magistrate  of  Pooree." 

This  judgment  was  delivered  on  the  14th  December.  On  the  21st 
December,  a  petition  was  presented  to  the  Magistrate  by  the  head 
raahurir  of  the  Court  of  Wards,  setting  out  that  an  attempt  was  being 
made  to  establish  the  Dowager's  possession  by  force,  that  assaults  had 
been  committed  upon  the  Court  of  Wards'  men,  that  a  false  case  had 
been  instituted,  and  subpoenas  issued  to  certain  of  the  Court  of  Wards' 
people,  with  the  view  of  getting  them  out  of  the  way,  and  that  some 
police-officers  had  been  gained  over.  The  petition  concluded  with  a 
prayer  that  the  Magistrate  would  order  the  Police  Inspector  to  "  maintain 
the  possession  of  the  manager  of  the  Court  of  Wards,"  and  to  "  prevent 
any  person  from  interfering  with  the  collection  or  rent"  by  the  Court 
of  Wards'  manager.  The  order  made  upon  that  petition  was,  "  Send 
order  to  Mr.  Tims  by  to-day's  post  that  he  is  to  see  that  the  present 
manager  of  the  Court  of  Wards  is  maintained  in  possession  of  the  various 
Cutcheries  in  the  zemindari  of  Kujong,  and  that  any  person  found  pre- 
venting or  obstructing  his  peons  in  collections  be  immediately  restrained." 
This  was  an  illegal  order.  It  was  an  order  made  by  the  Magistrate  in 
a  ease  of  disputed  possession,  to  maintain  one  side  in  possession,  and  to 
restrain  other  side,  without  any  judicial  determination  of  the  fact  of 
possession. 

On  the  same  21st  December,  another  petition  Was  presented  to  the 
Magistrate  on  behalf  of  the  Court  of  Wards,  It  stated  that  the  men  of 
the  Maharanee  were  scattering  themselves  in  all  parts  of  the  estate,  **  that 
they  were  oppressing  the  ryots,"  trying  to  "  create  disturbance  and  breach 
of  the  peace,  and  with  the  assistance  of  Gopinath  Paryah  and  his  brother, 
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doing^  their  best  to  collect  rents  from  the  ryots  by  force."  Gopinath  is 
one  of  the  present  petitioners,  and  is  plainly  an  active  man  of  the 
Maharanee's  party.  The  petition  went  on  to  show  reasons  for  holding 
that  the  Maharanee  was  not  in  possession.  It  prayed  the  Magistrate  to 
"  depute  a  guard  of  sixteen  constables  to  Kujong,  and  direct  Mr.  Tims, 
the  Inspector  of  Police,  to  arrest  any  person  belonging  to  the  party  of 
the  Dowager  Maharanee  or  under  her  service,  found  trespassing  upon 
the  said  estate  with  the  object  of  creating  disturbance  or  collecting  rent, 
and  to  prevent  any  person  from  interfering  with  the  collection  of  rent  by 
the  Court  of  Wards'  manager." 

Mr.  Currie's  order  upon  the  petition  was  this  : — "  Eight  constables 
are  already  at  Tikri,  and  eight  more  have  been  ordered  down.  Send  this 
to  Probhat  Baboo  (this  gentleman  was  a  Subordinate  Magistrate)  to  see 
what  Gopinath  Paryah  is  doing.  It  might  be  well,  considering  the 
general  aspect  of  things,  to  appoint  Gopinath  and  some  others  of  influence 
as  special  constables  for  a  month.     Send  up  some  names." 

This  led  to  a  report  from  Mr.  Tims^  the  Police  Inspector,  who  stated 
that  disturbance  had  already  been  created  by  Gopinath  and  his  men  with 
the  other  side,  and  that  a  case  was  before  the  Deputy  Magistrate* ;  that 
there  are  "  several  other  men  of  Gopinath  scattered  a,bout  in  the  different 
villages  of  Kujong  with  a  view  to  realize  rents  from  the  ryois,  and  also 
obstruct  the  men  of  the  said  manager,  and  if  they  attempt  to  do -so  tliere 
will  undoubtedly  be  some  serious  disturbance  committed  ;  with  a  view 
to  prevent  the  disturbance  of  the  peace,  it  will  be  advisable  that  the 
following  men  be  enlisted  as  special  Police  under  sec.  17  of  Act  V  of 
1861,  as  the  ordinary  Police  posted  is  not  sufficient  to  preserve  the  peace." 
He  then  gave  a  list  of  ten  names  beginning  with  Gopinath,  Of  the^ 
Gopinath  and  two  others  are  servants  of  the  Maharanee,  two  are  what 
are  called  jimindars  claiming  to  hold  under  her.  It  would  seem  from 
a  document  which  Nve  shall  have  to  refer  to  later,  of  the  2Gth  January 
.1886,  that  a  sixth  was  from  the  same  place.  Of  the  other  four,  it  does 
not  appear  what  they  were.  The  first-mentioned  five  are  the  petitioners 
in  the  first  of  the  petitions  before  us. 

The  Deputy  Magistrate,  Probhat  t^hunder  Chatterjee,  already 
jnentioned,  supported  this  recommendation,  saying — "From  what  I 
have  seen  on  the  spot  during  the  last  six  days,  I  have  every  reason  to 
apprehend  a  breach  of  the  peace  at  Kujong..  The  ordinary  Police  posted 
here  is  not  sufficient  to  preserve  peace."  Upon  this  Mr.  Currie  on  the 
16th  January  made  an  order  appointing  the  ten  men  named  special  con- 
stables. At  this  point,  Mr.  Currie's  connection  with  these  transactions 
ceases. 
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The  power  to  enlist  special  constables  is  conferred  by  sec.  17  of  Act 
V  of  1861  which  is  as  follows  : — "  When  it  shall  appear  that  any  unlawful 
assembly  or  riot  or  disturbance  of  the  peace  has  taken  place,  or  may  be 
reasonably  apprehended,  and  that  the  police  force  ordinarily  employed 
for  preserving  the  peace  is  not  sufficient  for  its  preservation  and  for  the 
protection  of  the  inhabitants  and  the  security  of  property  in  the  place 
where  such  unlawful  assembly,  or  riot  or  disturbance  of  the  peace  has 
occurred,  or  is  apprehended,  it  shall  be  lawful  for  any  police  officer  not 
below  the  rank  of  Inspector  to  apply  to  the  nearest  Magistrate  to  appoint 
so  many  of  the  residents  of  the  neighbourhood  as  such  police-officer  may 
require,  to  act  as  special  police-officers  for  such  time  and  within  such 
limits  as  he  shall  deem  necessary ;  and  the  Magistrate  to  whom  such 
application  is  made  shall,  unless  he  see  cause  to  the  contrary,  comply 
with  the  application. 

In  the  first  of  the  petitions  now  before  us  the  fir.st  two  petitioners 
expressly  say  (para.  20)  that  they  "have  been  informed  and  verily 
believe  that  Mr.  Currie,  in  order  to  deter  them  from  collecting  rent  on 
behalf  of  the  said  Maharanee  and  your  other  petitioners  from  paying  to 
her  rents  which  are  due  to  her,"  passed  the  order  suggesting  the  appoint- 
ment of  special  constables.  Mr.  Currie's  explanation  is  this  : — "  I  finding 
the  ordinary  police  force  stationed  at  Kujong  to  be  insufficient  for  the 
purpose  of  preserving  the  peace,  called  for  a  report  whether  it  would  jiot 
be  well  to  appoint  special  constables."  He  then  said  that  on  the  receipt 
of  the  report,  he  appointed  the  special  constables.  And  he  adds,  "  I 
verily  believe  that  as  the  men  of  the  said  Dowager  Maharanee  are 
attempting  to  establish  her  possession  in  the  said  estate  of  Kujong  by 
force,  that  it  would  be  impossible  to  preserve  the  peace  in  and  about  that 
estate  without  a  specfal  police  force  being  employed  there." 

We  assume  all  the  Magistrate  here  says  about  the  necessity  for 
additional  Police  to  be  perfectly  correct.  But  he  does  not  deny  the 
petitioners'  allegation  as  to  his  motive  in  suggesting  that  the  particular 
man  Oopinath  and  others  of  influence  should  be  made  constables,  and 
when  we  read  the  order  of  Mr.  Currie  in  which  the  suggestion  was 
made  with  the  petition  upon  which  it  was  founded,  there  is  really  no 
doubt  abont  the  matter.  It  is  clear  that  the  only  legitimate  object  for 
appointing  special  constables  is  to  strengthen  the  ordinary  police  force 
by  the  addition  of  suitable  persons  to  their  number,  when  the  ordinary 
force  find  themselves  too  few  to  meet  an  emergency,  and  that  in  a  case 
of  dispute  as  to  proprietary  rights,  it  is  an  abuse  of  the  law  and  an  act 
of  oppression  to  appoint  the  active  men  on  one  side  as  special  constables, 
in  order  to  prevent  their  asserting  their  alleged  rights,  and  so  to  give 
HQ  advantage  to  the  opposite  party« 
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The  order  of  the  District  Magistrate  appointing  the  ten  persons  as 
special  constables  would  seem  to  have  been  transmitted  to  the  local 
police-officers,  and  recorded  at  the  Police  office.  Then  follow  a  series  of 
transactions  which  are  extremely  irregular,  and  not  altogether  easy  to 
follow.  It  is  stated  in  the  first  of  these  petitions,  and  not  denied  that 
on  the  25th  January,  one  of  the  petitioners  in  the  first  petition,  Ram 
Krishna,  was  arrested  by  the  Police,  and  detained  in  custody  till  he 
executed  a  recognizance  to  appear  before  the  Magistrate  tlie  next  day. 
On  that  day  we  find  a  report  from  the  Court  Sub-Inspector  to  the  Joint 
Magistrate,  in  which  he  says  that  "  out  of  the  six  men  away  from  Tikri 
who  were  appointed  special  constables,  one  man  Gopinath  was  released 
on  bail  to  appear  within  four  days  before  Mr,  Tims.  Now,  one  Hamkrishna 
Balabantra  has  been  produced.  I  solicit  necessary  orders  regarding  his 
appearance  before  Mr.  Tims  ;"  on  which  Mr.  Inglis,  the  Joint  Magistrate, 
made  an  order,  "  To  find  Rs.  100  bail  to  appear  before  Mr.  Tims  within 
four  days." 

The  arrest  of  Ramkrishna  by  the  Police  was  absolutely  illegal.  The 
taking  of  recognizances  from  him  and  from  Gopinath  to  compel  their 
appearances  before  Mr.  Tims  was  absolutely  illegal.  And  in  Ramkrishna'a 
case  at  any  rate,  Mr.  Inglis  is  responsible,  for  he  gave   the  order. 

The  next  proceeding  appears  from  the  diary  of  Mr.  Tims,  the  Police 
Inspector,  under  date  the  4th  February.  He  writes  : — "This  day,  at 
11  A.  M.,  Ramkrishna  Balabantra,  Sadanund  Patnaik,  Ram  Sardole 
Singh  and  Jogendra  Mohunty  came  to  Tikri  together  and  appeared  before 
me.  I  have  explained  to  each  of  them  the  order  contained  in  D.  O.  No. 
3,  of  January  1886,  and  when  I  ofEered  each  of  them  their  appointment 
certificates,  belts  and  batons,  the  whole  of  them  totally  refused  to  receive, 
and  went  away  by  saying  that  they  will  never  do  the  duty  of  constables." 
He  adds  that  he  has  reported  this  to  the  District  Superintendent  for  his 
and  the  Magistrate's  order.  The  District  Superintendent  on  the  6th: 
February  wrote  an  instruction  to  the  Court  Sub-Inspectof ,  "  Show 
Magistrate  and  ask  for  summons."  Upon  which  Mr.  Inglis,  the  Joint 
Magistrate,  made  an  order,  "  Issue  summons,  sec.  17.3,  to  persons  men- 
tioned." The  precise  details  of  Gopinath's  alleged  offence  do  not  app^r, 
but  this  much  is  clear,  that  his,  like  the  others',  consisted  in  refusing 
to  serve  as  a  special  constable.  Thereupon  the  five  petitioners  in  the*  first 
of  the  petitions  before  us  were  summoned  to  answer  charges  under  sec. 
173,  Indian  Penal  Code  ;  and  at  the  time  of  the  application  to  this  Court 
the  case  stood  upon  the  file  of  the  Joint   Magistrate. 

Sec.  173  of  the  Indian  Penal  Code  makes  it  a  criminal  offence  pun- 
ishable under  the  section,  "  for  any  one  intentionally  to  prevent  the  serving 
on  himself  or  another  of  any  summons, .  notice  or  order  prdceedlng  tron^ 
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a  competent  public  servant,  or  to  prevent  the  affixing  o£  such  a  document, 
or  to  remove  it  when  affixed,  or  to  prevent  the  lawful  making  of  a  public 
proclamation." 

That  is  the  section  under  which  the  men  have  been  summoned  ;  the 
fact  is  that  they  refused  to  serve  as  special  constables  when  ordered  to 
do  so.  The  facts  and  the  charge  have  nothing  to  do  with  one  another, 
no  single  point  of  connection,  and  this  was  at  once  admitted  on  behalf 
of  the  Crown  upon  the  argument.  We  accordingly  quashed  the  proceed- 
ings which  are  the  subject  of  the  first  of  the  petitions  before  us. 

The  second  of  the  petitions  before  us  is  by  Gopinath  Paryah,  one  o! 
the.  parties  to  the  previous  petition,  It  relates  to  a  charge  of  extortion, 
under  sec.  384,  Indian  Penal  Code,  brought  against  him  in  connection 
with  alleged  attempts  to  collect  rents  on  behalf  of  the  Maharanee.  The 
third  petition  is  by  Gopinath  and  two  others,  and  relates  to  a  charge  of 
riot  brought  against  them  in  connection  with  the  same  alleged  attempts. 
The  fourth  petition  is  by  Gopinath  and  four  others,  and  relates  to  a  charge 
of  assault  arising  out  of  the  same  controversy.  Those  three  charges  were 
all  pending  before  the  Joint  Magistrate,  Mr.  Inglis,  when  application  was 
made  to  this  Court. 

We  made  an  order  in  each  of  these  three  cases,  at  the  close  of  the 
argument  transferring  the  case  to  the  district  of  Pooree  for  disposal. 
Having  regard  to  the  course  of  the  proceedings  before  Mr.  Inglis,  the 
Joint  Magistrate,  in  the  case  arising  out  of  the  appointment  of  special 
constables,  which  proceedings  we  have  already  examined,  we  think  it  un- 
desirable that  that  officer  should  deal  with  any  of  these  cases.  Mr,  Currie's 
proceedings  in  connection  we  have  already  described.  We  have  only 
to  add  this  : 

Mr.  Currie  was  not  only  the  Collector  of  Cuttack,  he  was  also  Chief 
Magistrate  of  the  district,  and  as  such,  for  most  purposes  the  principal 
representative  and  administrator  of  the  law  in  the  eyes  of  the  people 
of  the  district,  a  position  of  great  power  and  great  responsibility  in  which 
it  was  of  supreme  importance  that  his  acts  should  be  examples  of  equal 
justice  and  obedience  to  the  law.  As  Magistrate  and  as  the  officer  res- 
ponsible for  the  peace  of  the  district  it  might  well  be  Mr.  Currie's  duty 
to  take  action,  either  himself  or  through  some  Magistrate  subordinate  to 
him,  with  respect  to  the  disputed  possession  of  the  Kujong  estate.  If  he 
did  so,  however,  he  was  bound,  in  everything  he  did  as  Magistrate,  to  act 
with  the  same  rigid  impartiality  as  if  the  dispute  had  been  between  any 
two  persons  in  the  district.  He  was  bound  to  remember  that  questions 
of  property  are  for  judicial  tribunals  to  decide,  and  that  it  is  a  great  wrong 
if  any  officer  by  the  use  of  his  executive  authority  seeks  to  supersede 
those   tribunals,  to    usurp     their  functions.    And  it  was  certainly  his 
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duty  in  any  steps  he  deemed  it  necessary  to  take,  to  keep  within  the  limits 
of  the  law.  But  Mr.  (.-urrie's  whole  course  of  conduct  throughout  these 
transactions,  shows  him  in  the  light  of  an  eager  partisjm  of  the  Court  of 
Wards  in  its  dispute  with  the  Maharanee.  He  has  repeatedly  endeavoured 
to  dispose  by  unauthorised  executive  action  of  matters  which  the  law  re- 
serves for  judicial  determination,  and  he  has  been  betrayed  into  many 
illegal  and  irregular  acts,  and  some  of  a  highly  oppressive  character.  He 
has,  in  our  opinion,  disqualified  himself  for  the  discharge  of  any  judicial 
function,  great  or  small,  in  any  matter  arising  out  of  the  controversy  be- 
tween the  Maharanee  and  the  Court  of  Wards. 

We  could  not,  therefore,  leave  these  cases  to  be  dealt  with  by  a 
Magistrate  of  his  selection,  and  we  had  no  alternative  but  to  transfer  them 
to  another  district.  The  grounds  for  transfer  are  much  stronger  than  they 
were  when  the  Court  transferred  the  previous  case  in  December  last. 

Proceedings  quashed.     Other  Cases  transferred. 


(2  C,  L.  J.,  565 ;  10  C.  W.  X,  79.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Augt.  7  [CRIMINAL  MOTION  No.  220  of  1888.]  1888. 

Present : — Mr.  Justice  Wilson  and  Mr.  Justice  Rampini. 

KHOSH  MAHOMED  v.  EMPRESS. 

Police  Regulation  Act  (  V  of  1S61 )  sec.  29^  applicabiliti/  of  ^Special  Co  nstahUg,  absence 
from  parade^  offence — Criminal  Procedure  CmI",  (Act  Xofl8S2)  sec,  263^  strict  coutpliance 
tfiith —  Smmmary  trials  non-compliance  with  law,  effect  of 

The  framers  of  sec.  29  of  Act  V  of  1861  could  never  have  intemlotl  it  to  apply  to  a  case, 
where  the  offence  charged  is  absence  from  Special  Constable's  parade  on  certain  tlates  without 
permission. 

Sec.  29  of  Act  V  of  18G1  is  an  exceedingly  stringent  provision  of  the  law  which  should  not 
be  put  in  force  except  in  extreme  cases,  and  where  milder  remetlies  have  been  trie<l  and  have 
foiled ;  it  ought  not  to  be  applied  to  cases  like  the  above. 

In  the  case  of  a  summary  trial,  the  provisions  of  sec.  263,  Cr.  P.  Code,  must  be  fuUy  and 
strictly  complied  with,  and  complie<l  with  in  this  sense,  that  the  reconl  must  be  sufficiently 
exact  and  sufficiently  fuU  to  enable  the  Judges  of  the  Revisional  Couit  to  say  whether  the  law 
has  been  complied  with  or  not  on  the  points  to  be  reconlc;]. 

The  three  things  requiretl  under  sec.  203,  Cr.  P.  Cotle,  to  be  recordetl,  namely,  the  offence 
charged,  the  offence,  if  any  provctl  and  the  reasons  for  convicting,  must  be  rocorde<l,  ami  re- 
corded in  such  a  way  as  to  enable  the  Court  of  Revision  to  say.  aye  or  no,  from  within  the  four 
corners  of  the  record  itself,  whether  the  offence  charged  is  an  offence  in  point  of  law,  w^hether 
the  offence  prove<l  is  an  offence  in  point  of  law,  and  whether  the  reasons  for  the  conviction 
are  good  ami  sufficient  reasons. 

When,  therefore  the  offence  charged  is  one  under  Se?.  29  of  Act  V  of  1861,  and  the  case 
is  tried  summarily,  it  is  not  sufficient  to  state  that  it  consisted  in  absence  from  special  consta- 
bles' parade  on  certain  dates  without  jMirmission  and  that  the  accused  is  guilty  of  wilful  n^- 
Ject  of  duty  in  abfence  from  the  j^rade,  but  it  is  necessary  to  state  the  act  consisted  of  a  breach 
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of  duty  Uwfully  Imposetl  and  to  specify,  how  the  duty  was  createtl  and  In  what  act  or  oinls. 
sion,  the  breach  consisted. 

Application  for  Revision  by  an  accused  convicted  under  seo>.29  of 
Act  V  of  1861  and  sentenced  to  two  months'  rigorous  imprisonment.  A 
Rule  was  issued  by  the  High  C^ourt  and  the  accused  was  admitted  to  bailv 
ponding  the  hearing  of  the  Rule. 

Babu  Umhica  Cham  Bose  for  the   Petitioner. 

The  OflSciating  Deputy  Legal  Remembrancer  (Mr.  Beehy)  for  thov 
Grown. 

The  judgment  of  the  Court  was  as  follows  : — 

Wilson,  J, — It  is  unnecessary  for  the   purposes  o!  the  present  case,  to' 
decide  whether  the  section  under  which  the  accused  person  was  convicted, 
has  any  application  to  the  case,  that  is  to  say,  whether  see.  29  of  Act  V  of 
1861  applies  to  Special  constables  appointed  under  sec.   17.     On  the  one^ 
hand  the  language  of  sec.  18  was  relied  upon  as  showing  that  sec.  29  is 
applicable  to  Special  constables.     On  the  other  hand,  there  is  the  existence 
of  the  special  pro\dsions  in  sec.  19  to  meet  the  caSe  of  Special  constables ; 
and  there  is  certainly  much  in  the  language  of  sec.  29  that  makes  it,  to 
my   mind,   perfectly  clear  that,  whatever  the  effect  of  sec.  18  may  be 
whether  it  does  or  does  not  mako  the  provisions  of  sec.  29  applicable  to 
Special  constables,  whoever  framed  see.  29  could  never  have  intended  it  to. 
apply  to  such  a  ca^e.     One  provision  in  that  section  is  conclusive   on  this 
point.     Under   sec.    29   a   penalty   not   exceeding  three  months'  pay,  or 
three  months'  imprisonment,  or  both  is  prescribed  for  a  Police  Officer 
who    engages   himself  in  any  employment   other   than    his   Police  duty. 
However,  as  I  have  said,  it  is  not  necessary  for  us  to   determine   whether 
sec.  29  applies  to  this  case  or  not.     If  it  does  apply,  it  is  to  say  the  least 
of  it,  an  exceedingly  stringent  provision  of  the  law  w^hich  should  not  bo 
put  in  force  except  in  extreme  cases,  and  where  milder  remedies  have  been 
tried  and  have  failed.     And  I  have  no  hesitation  in  saying  that  if  sec.  29 
applies  at  all,  it  ought  not  to  be  applied  to  cases  of  this  kind     The  Courts 
should  have  recourse  to  sec.  19   which  is  expressly  enacted  to  meet  the 
very    case    of    Special   constables.     But   in   the  present  case  we   think 
that  the  conviction  cannot  be  supported  on  other  grounds.  Assuming  sec. 
29  to  apply,  the  provisions  of  sec.  263  of  the  Criminal  Procedure  Code, 
which  prescribe  the  matters  which  must  be  recorded  in  the  case  of  a  sum- 
mary trial,  have  not  been  complied  with.     It  has  been  repeatedly  pointed 
out  and  laid  down  by  this  Court  that  in  the  case  of  a  summary  trial,  in 
which  so  little  is  recorded,  and  therefore  there  is  so  little  protection  from 
without  to  the  person  accused,  against  the  risk  of  error,  haste  or  inaccura- 
cy, the  scanty  provisions  of  that  section  must  be   fully  and  strictly  com- 
plied with,  and  complied   with   in   this   sense   that  the   record   must  be 
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safflciently  exact  and  sufficiently  full  to  enable  the  Judges  of  the  He  visional 
Court  to  say  whether  the  law  has  been  complied  with  or  not  on  the  {)oints 
to  be  recorded.  Three  particular  things  amongst  others  are  required  to 
be  recorded.  Under  the  heading  (/)  the  ofEence  complained  of,  and  the 
ofEence,  if  any,  proved  ;  and  under  the  heading  (A)  in  the  case  of  a  convic- 
tion, a  brief  statement  of  the  reasons  therefor  must  be  recorded.  These  three 
things,  the  offence  charged,  the  offence,  if  any,  proved  and  the  reasons  for 
convicting,  must  be  recorded,  and  recorded  in  such  a  way  as  to  enable  the 
Court  of  Revision  to  say,  aye  or  no,  from  within  the  four  corners  of  the 
record  itself,  whether  the  offence  charged  is  an  offence  in  point  of  law, 
whether  the  offence  proved  is  an  offence  in  point  of  law,  and  whether  the 
reasons  for  the  conviction  are  good  and  sufficient  reasons. 

Now,  the  offence  charged  is  thus  recorded :  "Absence  from  Special 
constables'  parade  on  the  21st  and  28th  May  1888,  without  permission," 
and  then  reference  is  made  to  sec.  29  of  Act  V  of  1861.  Now  sec.  29 
contains  no  such  offence  as  'absence  from  Special  constables'  parade,  If 
absence  from  constables'  parade  on  the  days  in  question  were  an  offence 
under  section  29,  it  would  seem  to  bo  so,  because  it  was  a  violation  of  duty 
or  neglect  of  a  rule,  or  of  a  lawful  order.  If  so,  the  offence  should  have 
been  so  framed.  It  should  have  been  stated  that  the  offence  charged  was 
a  breach  or  violation  of  a  duty  somehow  imposed  on  the  accused,  or  a 
breach  of  an  order  given  to  him  by  some  one  to  attend  a  parade  at  such 
and  such  place  and  time,  and  on  the  days  named.  This  has  not  been  done. 
Therefore  the  offence  is  not  so  recorded  as  to  enable  us  to  say  that  there 
was  an  offence. 

Then  the  offence  proved  is  thus  recorded  : — "Guilty  of  wilful  neglect 
of  duty  in  absenting  himself  from  Special  constables'  parade  on  the  21st 
and  28th  May."  But  how  it  was  a  neglect  of  duty  to  absent  himself  from 
this  parade  is  not  stated.  Therefore  the  offence,  if  any,  proved,  is  not 
recorded  in  such  a  way  as  to  enable  us  to  say  whether  it  was  an  offence. 
Then,  when  we  come  to  look  at  the  reasons  for  the  conviction,  there  is 
exactly  the  same  defect.  If  the  absence  from  parade  was  a  ground  for 
convicting,  it  must  be  because  of  some  duty,  or  of  some  special  order  to 
attend  parade,  and  because  there  was  some  parade  which  it  was  the  duty 
of  the  accused  to  attend  at  some  particular  place  and  hour  on  the  21st  and 
28th  May.     There  is  no  record  of  any  finding  on  this  subject. 

The  result  is  that  there  are  no  materials  on  this  record  to  enable  us 
to  say  that  there  was  any  offence  properly  charged  and  properly  found 
against  the  accused.     The  conviction  must  therefore  be  set  aside. 

Mampini^  J. — I  agree. 

Conviction  set  asid^ 
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(15  K.  L.  i?.,  ill.) 

IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVERNOR, 

KATHIAWAD. 

April  13  [CRIMINAL  SESSIONS  CASE  No.  18  of  1904^5.]      1905. 

Present .— C.  A.  Kincaid,  Esq.,  I.  C.  S. 

EMPEROR  V.  1.    HAJA  NARAN, 

2.  NATHO  CHOTHO, 

3.  JIVAN  KAMO, 

4.  DEVO  GOKAL. 

Penal  Cod^  (Act  XLV of  1860)  ss.  302,  and  325— When  murder  ehnnyed  to  ffrietms 
hurt— Cattle  Tre^pati  (Act  I  of  1871)  i.  10— Driving  cattle  to  j}ond  though  grazing  on 
another" B  land  not  tantamount  to  grate  and  midden  provocation. 

Where  some  shephenls  of  a  village,  who  wore  grazing  their  goats  in  the  limits  of  another 
Tillage,  and  who  had  a  fight  with  some  villagers  of  that  village  while  the  villagers  were  trying 
to  drive  the  goats  to  their  village  pond,  killed  one  and  grievously  hurt  two  of  the  villagers 
with  sticks,  '<Wrf  that,  the  plea  that  under  s.  10,  Cattle  Trespass  Act.,  the  villagers  were  only 
entitled  to  drive  to  the  pond,  cattle  found  on  their  own  fields,  was  a  highly  technical  one, 
which  would,  no  doubt,  have  weight,  were  the  question  of  the  accused's  liability  to  pay  a  pound 
fine  being  considered  ;  but  that  the  mere  fact  that  another  person  instead  of  the  real  owner, 
was  driving  off  the  cattle,  unquestionably  trespassing,  was  no  exjuso  for  striking  him  a  violent 
blow  on  the  head  ;  that  the  accused  could  have  followed  them  to  the  pond  and  there  stated 
their  case  ;  and  that,  as  the  shepherds  wilfully  brought  their  goats  and  damaged  the  village 
crops,  the  villagers'  action  could  not  be  fairly  pleadetl  as  grave  and  sudden  provocation. 

Held  also  that,  as  there  was  admittetUy  no  intention  to  cause  death,  the  accusetl  causing 
the  death  was  also  guilty  of  grievous  hurt. 

Address  to  the  Members. 

The  accused  Hajo  stands  charged  with  having  on  the  21st  December 
1904  committed  murder  by  voluntarily  causing  the  death  of  one  Tulshi 
Nathu,  an  offence  punishable  under  section  302,  Indian  Penal  Code. 

The  accused  Natha  and  Jivno  stand  charged  with  having  on  the  same 
date  voluntarily  caused  grievous  hurt  to  Koli  Oghad  Karsan,  an  offence 
punishable  under  section  325,  Indian  Penal  Code. 

The  accused  Natha,  Jivno  and  Devo  stand  charged  with  ha\ang  volun- 
tarily caused  grievous  hurt  to  Kalu  Karsan,  an  offence  punishable  under 
section  325,  Indian  Penal  Code. 

The  learned  pleaders  for  the  defence  have  not  disputed  the  fact  tha* 
the  injuries  mentioned  in  the  charges  were  inflicted  on  Tulshi,  Oghad  and 
Kala.     The  issues  therefore  for  the  Court's  decision  are  : — 

(1)  Did  Hajo  commit  murder  by  voluntarily  and  intentionally  causing 
Tulshi's  death  ? 

(2)  If  not  did  he  commit  in  causing  Tulshi's  death  any  lesser  off ence  ? 

(3)  Did  Natha  and  Jivno  voluntarily  cause  grievous  hurt  to  Oghad 
Karsan? 
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(4)  Did  Natha  Jivno  and  Devo  voluntarily   cause   grievous   hurt   to 
Kalu  Karsan  ? 

The  facts  of  the  case  as  stated  by  the   prosecution   are   somewhat  as 

follows.     Karmad   and   Jhobala   are   two   neighbouring   villages    in   the 

Bhoika   taluka.     It   seems   that   the   herdsmen  of  Jhobala  have  on  some 

occasions  trespassed  on  the  Karmad  lands  and  grazed  their  goats  and  sheep 

on  the  Karmad  crops.     On  the  21st  December  1904,  the   deceased   Tulshi, 

Oghad  Karsan  and  Kalu  Karsan  and  other  villagers  were  working  in  the 

grainyard.     Towards  evening  Lakhmi  the  child-daughter  of  the  watchman 

Savo  came  and  said  that  some  shepherds  were  grazing  their  flocks   in  the 

Kadmar  cotton   fields  and  would  not  go  away.     Tulshi  called  on  the  men 

near  him  to  go  to  the  spot.     Oghad,  Kalu,  Kachro   and   probably   others 

followed   hini   and  found  the  accused  1  and  accused  2  grazing  their  goats 

in  Sojo  Bhim's  and  Sundar  jiwa's  fields.     The  villagers  began  to  drive  the 

goats  towards  the  Karmad   pond.     The  accused    1   and   2    objected   and 

during  the  altercation  accused  3  and  4  came  up.     Accused  3  shouted  *  why 

do  you  let  them  drive  away  the  goats  ? '     Goaded  by   this   the  accused   1 

rushed  at   Tulshi  and   struck^  Jiim   twice  on  the  head  with  a  heavy  stick. 

Tulshi  fell  Harko,  one  of  the  village  police  came  up,    but   was   driven   ofE 

by   a   stick   blow  from  accused  1.     At  the  same  time  as  this  incident  took 

place  the  accused  2,  3  and  4  were  attacking  Oghad  and  Kalu.     Eventually 

the  shepherds  collected  their  flocks  and   escaped   with  them   to   Jhobala. 

Oghad  and   Kalu   both  severely  hurt  came  to  where  Tulshi  lay.     He  was 

unconscious.     Oghad  and  Kalu  tried  to  lift  him  upl}ut  failed.     Eventually 

he  was  carried  by  others  into  the  village  and  died  during  the   night.     The 

medical  evidence  shows  that  death  was  due  to  fracture  of  the  skull   caused 

by   a  blunt  weapon  such  as  a  stick.     Oghad  and  Kalu  Karsan  made  their 

way  home.     At  the  village  entrance  Oghad  met  the  police  patel.     To  him 

Oghad  reported  what  had  happened  and  handed  to  him  a  bucket  dropped 

by  accused  No.  3.     The  police  patel  sent  a  report  to  the  Faujdar  of  Bhoikii 

stating  that  Tulshi  was  in   a   dangerous   condition.     He   mentioned   the 

names  of  accused  2  and  3  as  having  been  implicated  with  other  Bharwads 

in  the  offence.     The  Faujdar  sent  a  report  to  the  Thandar  and  at  9  a.  m. 

on  the  22nd  December  reached   Karmad.     On  the   way  he  learnt  that 

Tulshi   was   dead.     The  Faujdar   on   arrival  examined  the  body  and  sent 

it  to  Kanpur  for  n,post  mortem.     He  then  took  Oghad,  Jiwo   Ranmal  and 

Haka   Vala  to   Jhobala.     There   the  talukdar  Chandrasing  collected  such 

bharwads  as  were  in  the  village.     They  were  the  accused  2,  3   and  4  and 

they   were   identified  by  the  3  Karmad  villagers.     They  were  then  handed 

over  to  the  Jhobala  Faujdar.     On  the  23rd  December  they  were  called   to 

Karmad   where   they  were   identified  by  Harko  Malo,  Kala  Karsan  Savo 


Digitized  by 


Google 


Vol.  Ill]  The  (/RiMiNAL  Law  Journal  Report^.  18^ 

EMPEROR   r.   HAJA   NARAN. 

and  Kachro.  Later  in  the  day  Oghad  handed  the  Faujdar  a  stick  which 
he  said  the  accused  2  had  in  the  course  of  the  fight  thrown  at  him.  The 
accused  1  appears  to  have  absconded  but  on  the  27th  he  came  before  the 
Faujdar.  It  seems  that  he  had  been  to  the  Deputy  Assistant  Political 
Agent  to  make  a  cross  complaint  against  the  Karmad  people.  The  Deputy 
sent  him  to  the  Faujdar  who  as  accused  1  resembled  the  description — tall 
strong  and  wearing  a  bead  necklace — given  by  the  Karmad  witnesses  of 
one  of  their  assailants  arrested  him.  The  case  was  committed  to  the 
Magistrate  on  tho  28th  January  1905.  The  delay  has  been  explained  to 
have  been  due  in  the  Hospital  Assistant's  failure  to  send  sooner  the 
necessary  certificates. 

In  their  examination  the  accused  1  and  3  have  admitted  having  been 
present  at  the  fight.  Accused  3  has  also  admitted  his  ownership  of  the 
bucket  produced  by  Oghad.  Accused  1  has  indeed  denied  having  struck 
Tulshi  but  he  has  stated  that  after  having  fallen  down  unconscious  from 
the  blows  of  the  Karmad  villagers  he  continued  to  waive  his  stick  back- 
wards and  forwards.  Both  the  accused  1  and  3  have  complained  of  them- 
selves ha\nng  been  severely  beaten  while  innocently  grazing  their  goats. 

I  think  that  from  these  admissions  we  may  fairly  assume  that  the 
Jhobala  Bharwads  and  the  Karmad  villagers  had  a  fight.  The  villagers 
have  given  the  reasonable  explanation  that  it  arose  from  the  Bharwads 
grazing  their  goats  in  Karmad  limits  and  this  has  been  corroborated  by 
the  panch  who  has  estimated  the  damage  done  at  Rs.  15  or  Rs.  20.  The 
villagers  have  pretended  that  they  were  quite  unarmed  but  this  is  extreme- 
ly unlikely  and  the  plea  is  disproved  by  the  injuries  which  accused  1  and 
3  unquestionably  received  and  also  by  the  fact  that  Oghad  was  able  to 
carry  away  in  triumph  the  bucket  of  accused  3  and  the  stick  of  accused  2. 
Having  established  that  there  was  a  fight  between  the  two  parties  we 
must  return  to  the  issues  in  the  case.  Were  the  injuries  of  the  deceased 
Tulshi,  of  Oghad  and  of  Kalu  caused  by  the  accused  ?  The  accused  1 
has  alone  been  charged  with  the  death  of  Tulshi.  It  has  been  argued  that 
it  was  dark  and  that  he  could  not  have  been  properly  identified.  But 
this  is  untenable.  None  of  the  witnesses  knew  his  name  but  they  des- 
cribed his  appearance  so  accurately  that  directly  the  Faujdar  saw  him 
he  arrested  him.  Nor  is  there  any  reason  why  they  should  have  ascribed 
to  him  the  ofEence  rather  than  to  the  other  accused.  There  was  indeed 
less  reason  because  the  names  of  accused  2  and  3  were  known  to  them. 
He  is  moreover  from  his  great  stature  and  strength  the  one  of  the  accused 
who  was  most  likely  to  have  given  a  fatal  blow. 

The  accused  2  and  3  have  been  identified  by  Kachro  Kalu  and  Oghad 
^  having  caused  grievous  hurt  tp  the  two  latter*    Tbo  ac^u^^d  3  bft^ 
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admitted  that  he  was  present  and  he  also  has  admitted  the  ownership  of 
the  bucket  handed  over  by  Oghad  to  the  police  patel.  The  names  of  both 
these  accused  were  written  down  by  the  police  patel  in  the  report  which 
he  sent  to  the  Faujdar.  This  last  evidence  is,  I  think,  extremely  strong 
for  the  report  was  written  at  the  moment  and  before  there  was  any  time 
for  the  witnesses  to  think  out  an  untrue  story. 

The  case  of  accused  4  is  diflEerent  from  that  of  any  of  the  others.  He 
has  only  been  charged  with  causing  grievous  hurt  to  Karsan  Kalu.  His 
name,  however,  was  as  Oghad  has  admitted  known  to  him  before  the  fight 
and  Oghad  was  one  of  the  police  patel's  informants  yet  in  the  police  patel's 
report  Devo's  name  does  not  appear.  The  reluctance  with  which  the 
panch  of  Jhobala  admitted  his  identification  is  also  suspicious.  And  last 
of  all  he  appears  to  have  a  right  hand  so  affected  by  disease  as  to  be 
incapable  of  wielding  a  heavy  stick.  I  am  therefore  of  opinion  that  he 
has  been  wrongly  implicated. 

I  have  now  come  to  the  last  point.  If  the  accused  1  and  2  and  3  did 
really  inflict  injuries  to  Tulshi  Oghad  and  Kalu  of  what  oflEences,  if  any, 
are  they  guilty  ?  Mr.  Gulabrai  has  pleaded  that  they  acted  in  self-defence. 
Under  section  10  of  the  Cattle  Trespass  Act  villagers  are  only  entitled  to 
drive  to  the  pond  cattle  found  on  their  ow^n  fields  and  the  goats  were 
actually  grazing  on  the  fields  of  Sojo  Bhim's  and  Sundar  Jiwo  who  were 
not  present.  This,  however,  is  a  highly  technical  plea  which  would  no 
doubt  have  weight  w^ere  the  question  of  the  accused's  liability  to  pay  a 
pound  fine  being  considered,  but  the  mere  fact  that  Tulshi  instead  of  Sojo 
was  driving  off  goats  unquestionably  trespassing  is  no  excuse  for  striking 
Tulshi  a  violent  blow  on  the  head.  Moreover  it  has  not  been  contended 
that  Tulshi  was  forcibly  taking  from  the  accused  I's  possession  the  goats. 
The  latter  could  have  followed  them  to  the  pond  and  there  stated  his  case. 

It  has  also  been  contended  that  the  accused  acted  under  grave  and 
sudden  provocation.  But  here  again  the  only  provocation  alleged  is  the 
driving  off  the  goats.  And  when  it  is  remembered  that  the  accused  wil- 
fully brought  their  goats  and  damaged  the  Karmad  crops  the  complainants' 
action  cannot,  in  my  opinion,  be  fairly  pleaded  as  grave  and  sudden 
provocation. 

If  there  are  no  exceptions  by  which  the  accused  1  can  benefit,  wad 
his  offence  murder  ?  The  Public  Prosecutor  has  claimed  that  a  blow  from 
BO  heavy  a  stick  as  that  used  by  the  accused  1  would  in  the  ordinary 
course  of  nature  cause  death.  But  the  stick  itself  has  not  been  produced 
in  court.  And  the  witnesses  on  this  point  cannot  be  relied  on.  Therd  was 
admittedly  no  intention  to  cause  death,  and  I  w^ould  therefore  recommend 
the  members  to  convict  the  accused  1  of  grievous  hurt  under  section  325i 
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Accused  2  and  3  are  botli  charged  with  having  committed  two  offences 
under  the  same  section.  The  medical  evidence  shows  that  Kala  Karsan's 
finger  bone  and  Oghad's  forearm  were  broken.  As  the  fracture  of  a  bono 
amounts  to  grievous  hurt  the  charge  against  them  was  properly  framed. 

(Sd.)     C.  A.  Kincaid, 
13th  April,  1905.  Judicial  Assistant, 

Kathiawar. 
The  Court  is  unanimously  of  opinion  that  the  accused  2  and   3   have 
been   guilty  of   causing   grievous    hurt  as  charged  by  the  Magistrate  and 
that  accused  1  is  guilty  under  section  325  and  not  section  302. 

The  accused  1  is  accordingly  sentenced  to  undergo  three  years' 
rigorous  imprisonment. 

The  accused  2  and  3  are  sentenced  each  to  undergo  six  months  rigorous 
imprisonment  for  each  of  the  oflEences  charged  against  them. 
The  sentences  to  be  consecutive. 

The  accused  4  is  unanimously  found  not  guilty  and  is  acquitted  and 
discharged. 

(Sd.)     C.  A.  Kincaid, 
13th  April,  1905.  President  and  Judicial  Assistant, 

Kathiawar. 
(Sd.)     Huseinyavarkhanji, 
(Sd.)     Chaturbhai  B.  Patel,  Verawal 

Munsiff. 
(Sd.)     Shamshankar  J.  Naib-Manager, 

Manavadar. 
(Sd.)     Chintaman  R.  Sukhshawkar, 
Mamlatdar  and  Magistrate  1st  Class,  Jafrabad. 


(13  K.  L.  li.,  319.) 

IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVERNOR, 

KATHIAWAD. 

July  3     [CRIMINAL  SESSIONS  CASE  No.  3  of  1905-06.]       1905* 

Present ;— W.  T.  W.  Baker,  Esq. 

EMPEROR  r.  1.    MOTIBHAI  BHANABHAI,  of 

BORDI  UNDER  DATHA. 

EcldetU^t*  Act  (I  of  1872)  *.  33 — Endence  of  accomplice— Corroboration. 

Where  an  acctlsed  was  prosscuted  only  because  his  accomplice  had  given  his  name  In  a 
|[)revions  trial  when  arrested,  and  there  was  no  other  evidence  against  him,  Jield  that,  the  law 
with  regard  to  the  evidence  of  an  accused,  was  that  it  must  be  corroborated  in  material 
particulars  ;  and  that  corroboration  must  be  in  some  material  fact  tending  to  fix  the  guilt  on 
the  particolar  person  charged. 
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Address  to  the  Members. 
In  this  case  the  accused  Motibhai  Bhanabhai  is  charged  under  sec- 
tions 457  and  380,  I.  P.  C,  with  house-breaking  and  theft  in  a  dwelling 
house  committed  at  Datha,  on  26  April  1901.  The  allegation  of  the 
prosecution  is  that  on  the  night  in  question  one  Tapubhai,  a  neighbour  of 
Govind  Darji,  together  with  accused  and  one  Ghughlo  broke  into  the  shop 
of  Govind  complainant,  and  removed  from  them  clothes  to  the  value  of 
Rs.  10.  Next  day  Tapubhai  offered  to  restore  half  the  clothes  on  payment 
of  a  small  sum.  He  was  arrested,  convicted  aud  sentenced.  When 
arrested  he  gave  the  name  of  the  present  accused,  but  the  present  accused 
was  not  found  till  comparatively  recently. 
The  point  for  decision  is 

Whether  accused   committed  the   offence   of   house-breaking   and 
theft  in  the  house  of  Govind  ? 
On  this  point  I  find  in  the  negative. 

There  is  absolutely  no  evidence  against  the  accused  except  the 
evidence  of  the  accomplice  Tapubhai.  No  body  saw  the  theft  committed. 
The  law  with  regard  to  the  evidence  of  an  accomplice  is  that  it  must  be 
corroborated  in  material  particulars.  What  corroboration  is  there  in  the 
present  case.  ?  In  my  opinion  there  is  none.  Corroboration  must  be  in 
some  material  fact  tending  to  fix  the  guilt  on  the  particular  person  charged, 
consequently  if  Tapubhai  is  corroborated  by  Govind  as  to  the  return  of  a 
portion  of  the  property,  that  cannot  be  regarded  as  corroboration  tending 
to  show  accused's  guilt,  but  only  Tapubhai's.  The  prosecution  therefore 
fail  to  prove  their  case. 

As  to  whether  accused  was  in  his  village  or  not  is  of  minor  import- 
ance in  view  of  the  absence  of  evidence  against  him.  Consequently  it  is 
not  necessary  to  consider  why  he  was  not  arrested  for  4  years.  I  am 
therefore  of  opinion  that  accused  should  be  acquitted  and  discharged. 

(Sd.)     W.  T.  W.  Baker, 
3rd  July,  1905.  President. 

Finding. 
The  court  unanimously   finds  the   accused   Motibhai    Bhanabhai   not 
guilty  of  the  offences  specified  in  the  charge  and  directs  that  he  be  acquit- 
ted and  discharged. 

fSd.)    W.  T.  W.  Baker, 

Judicial  Assistant, 

Kathiawar. 
(Sd.)     Shivsingji,  Chief  of  Gadhka. 
(Sd.)     Madhavrai  N»  Mehta. 
(Sd.)     Amritlal  Motilal. 
(Sd.)     Dolatram  Vajeram  Buch« 
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(3  a  L.  J.,  38.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Sep.  20,  26    [CRIMINAL  REVISION  No.  833  of  1905.]  1905. 

Present : — Mr.  Justice  Woodroffe  and  Mr.  Justice  Mookerjee. 

DAEM  SARDAR  r.  BATU  DHALI. 

Code  of  Cn mi nal  Procedure  (Act  Vo/ISBS)  fee.  lOS—Offenee  reluting  to  marriage— 
Bigamy — Cognizance  of  offence — "  Person  aggriered^^'  me^tning  of— Person  comjictent  to  institute 
and  C4irry  on  proceeding — Father  of  a  lunatic^  ichose  wife  ha*  been  wnrried  a  second  time^  if 
an aggrieced person  in  th".  legal  seme—Pen'tl  Cod?  (Act  XLV  of  1800)  sec.  494. 

It  is  impossible  to  lay  down  any  inflexible  rule  for  determining  in  every  case  whether  the 
complainant  is  a  perdon  aggrieved  by  the  offence  alleged  within  the  meaning  of  section  198  of 
the  Code  of  Criminal  Procedure  ;  it  must  ba  determined  in  each  case  according  to  its  own 
circumstances  whether  the  complainant  can  be  said  to  be  in  a  legal  sense  a  person  aggrieveil. 

Where  the  complainant  is  the  head  of  his  family,  his  son  is  a  lunatic  and  his  ilaughter-in- 
law  hatl  been  living  under  his  protection  and  an  allegation  is  made  that  she  was  taken  away  to 
the  house  of  her  father  and  subsequently  married  to  another  person,  the  oflfence,  if  true, 
seriously  affects  his  reputation  and  status  in  society  and  the  father-in-law  is  a  "  person 
aggrieved ""  within  the  meaning  of  sec.  198  of  the  Code  of  Criminal  Procedure  and  is  competent 
to  institute  the  complaint. 

Per  Mookerjee^  J.~The  grievance  referred  to  in  the  wonls  "  pei'son  aggrieved  "  in  sec.  198 
of  the  Code  of  Criminal  Procedure,  does  not  contemplate  any  fanciful  or  sentimental  gi-ievaucc ; 
it  must  be  such  a  grievance  as  the  law  can  appreciate  ;  it  must  be  a  legal  grievance  and  not  a 
stat  pro  ratione  roluntas  reason. 

Application  under  sec.  437  of  the  Code  of  Criminal  Procedure.  Rule 
to  set  aside  an  order  of  discharge  and  to  direct  a  further  enquiry. 

The  facts  of  the  case  appear  fully  from  the  judgment* 

Mr.  P.  Af.  Guhu  for  the  Petitioner. 

No  one  appeared  for  the  Opposite  party. 

The  judgments  of  the  Court  were  as  follows  : — 

Woodrojfe,  J. — The  facts  of  this  case  are  stated  in  the  judgment  of 
my  learned  brother  and  I  need  not  repeat  them.  I  think  it  is  sufficient  to 
Bay  that  it  must  be  determined  in  each  case  according  to  its  own  circum- 
stances whether  the  complainant  can  be  said  to  be  in  a  legal  sense  a  person 
*  aggrieved'  within  the  meaning  of  sec.  198  of  the  Criminal  Procedure 
Code.  I  agree  also  with  my  learned  brother  in  holding  that  the  complain- 
ant in  this  case  wa^  competent  to  institute  and  carry  on  the  proceedings 
and  that  the  Rule  should  be  made  absolute  in  the  terms  mentioned  in  his 
judgment. 

Mookerjee^  J. — This  is  a  Rule  calling  upon  the  Magistrate  of  the  Dis- 
trict of  Khulna  to  show  cause  why  the  order  of  the  Deputy  Magistrate  of 
Satkhira  discliarging  the  accused  under  sec.  209  of  the  Criminal  Procedure 
Code,  should  not  be  set  aside.     It  appears  that  on  the  25th  February  last, 
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the  petitioner  complained  to  the  Deputy  Magistrate  that  one  Batu  Dhali 
had  married  the  wife  of  the  petitioner's  son  HaniE  who  was  insane  ;  it  was 
alleged  that  Hanif  had  been  married  to  Meherjan  Bibi  about  ten  years  ago, 
that  her  father  Nobai  took  her  away  from  the  petitioner's  house  in  Decem- 
ber last,  and  that  since  then  the  ceremony  of  marriage  has  been  performed 
between  Meherjan  and  Batu.  The  Magistrate  examined  the  complainant 
and  directed  the  issue  of  warrant  against  Batu  and  Meherjan  for  having 
committed  an  offence  punishable  under  see.  494,  Indian  Penal  Code.  On 
the  9th  March,  Batu  entered  appearance  and  was  released  on  bail.  As 
Meherjan,  how^ever,  did  not  appear,  a  fresh  warrant  was  issued  on  the  20th 
for  her  arrest.  On  the  3rd  April,  Batu  took  a  preliminary  objection  that 
the  complainant  was  not  competent  under  sec.  198  of  the  Criminal  Pro- 
cedure Code  to  institute  criminal  proceedings  as  a  person  aggrieved  by  the 
alleged  offence  within  the  meaning  of  that  section.  The  Magistrate  gave 
effect  to  this  objection  upon  the  authority  of  the  case  of  Queen  Empress  v. 
Bai  Rukshmoni  (1)  and  discharged  the  accused  Batu  Dhali  under  sec.  209, 
Criminal  Procedure  Code.  He  further  directed  the  recall  of  the  warrant 
against  Meherjan  who  up  to  that  time  had  not  entered  appearance.  The 
petitioner  next  moved  the  District  Magistrate  who  agreed  with  the  view 
taken  by  the  Deputy  Magistrate  and  declined  to  interfere.  The  complain- 
ant thereupon  moved  this  Court  and  obtained  the  present  Kule. 

The  decision  of  the  question  raised  before  us  turns  upon  the  construc- 
tion of  sec.  198  of  the  Criminal  Procedure  Code,  which  provides  that  no 
Court  shall  take  cognizance  of  an  offence  falling  under  Chap.  XIX  or 
Chap.  XXI  of  the  Indian  Penal  Code,  or  under  sees.  493  to  496  (both 
inclusive,)  of  the  same  Code,  except  upon  a  complaint  made  by  some 
person  aggrieved  by  such  offence.  C-hap.  XIX  of  the  Code  treats  of  the 
criminal  breach  of  contracts  of  service,  Chap.  XXI  deals  with  defamation, 
and  sees.  493 — 49G  deal  with  offences  relating  to  marriage,  excepting 
adultery  and  enticing  away  a  married  woman,  which  are  covered  by  sees. 
497  and  498,  to  which  sec.  199  of  the  Criminal  Procedure  Code  is  made 
applicable.  Sec.  199,  Criminal  Procedure  Code,  lays  down  that  no  Court 
shall  take  cognizance  of  an  offence  under  sec.  497  or  498  of  the  Indian 
Penal  Code,  except  upon  a  complaint  made  by  the  husband  of  the  woman, 
or,  in  his  absence,  by  some  person  who  had  care  of  such  woman  on  his 
behalf  at  the  time  when  such  offence  was  committed.  It  is  obvious,  there- 
fore, that  sections  198  and  199  of  the  Criminal  Procedure  Code  impose  ft 
restriction  upon  the  institution  of  Criminal  proceedings  in  the  case  of 
certain  specified  offences  which  may  be  regarded  as  offences  of  a  private 
character.     As  pointed  out  by  Jenkins,  C.  J.  in  Chhotalal  \\  Kathahhai  (2) 

<1)  (1886)  L  L.  R.  10  Bom.  340.  (2)  (1900)  I.  L.  R.  25  BoJn.  151  (155). 
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it  would  be  eminently  undesirable  that  any  one  should  have  it  in  his  power 
to  drag  into  a  Court  of  justice  oflEenees  of  this  sort,  and  that  this   was   the 
possible   mischief   against   which  it  was  sought  to  guard  by  the  provisions 
of  sees.  198  and  199,  Criminal  Procedure  Code.     But  although  these   two 
sections  are   founded   on   the   same  policy,  there  is  an  obvious  distinction 
between  the  phraseology  of  the   two.     For,   whereas   sec.    199,   allows   a 
complaint  of   an   offence  under  sees.  497  and  498  to  be  preferred  only  by 
the  husband  of  the  woman,  or,  in  his  absence,    by   some    person   who   had 
care   of   her   on   his   behalf,    section  198  allows  a  complaint  of  an  offence 
specified  therein,  and  therefore  of  an  offence  under  sec  494  to  be  preferred 
by   any   person   aggrieved   thereby.      Now,    the   term   "  aggrieved "    is 
nowhere  defined  in  the  Code,  nor  is  there  any   indication   of   the   kind   of 
grievance   which    may   qualify   a   man   to   complain.     But  I  agree  with 
Jenkins,  C.  J.  in  his  view  as  expressed  in  the  case   of    Chhotalal  v.  Xatha- 
hhai  (2)  that  "  any  fanciful  or  sentimental   grievance   would   not   suffice  ; 
it  raust  be  such  a  grievance  as  the  law   can   appreciate  ;  it  must   bo   what 
has   been   termed  a   legal    grievance    and    not   a  stat  pro  ratione  voluntas 
reason."      It   is   obviously   impo.ssible   to   lay  down    any  inflexible  rule 
for    determining   in   every   case  whether    the  complainant  is    a    person 
aggrieved  by  the  offence  alleged  ;  the  answer  to  the  question  must  depend 
upon   the   nature   of   the  offence  and  upon  the  special  circumstances  of 
each  case.     Thus  it  has  been  held,  and  in  my  opinion  correctly,  that  when 
tho  offence  charged  is  bigamy  on  the  part  of   the   wife,   the  husband   is 
undoubtedly  a  person  aggrieved  within  the  meaning  of  sec.  198,  Criminal 
Procedure  Code  ;  see  the  Deputy  Legal  Remembrancer  v.  Sarna  Kahmi  (3), 
and  Emperor  v.  Alii  (4).     These  cases,   however,  do   not  lay  down  that 
when  the  offence  charged  is  bigamy,   none  but  tho  husband  can  bo  the 
aggrieved  person.     A  case  on  the  other  side  of  the  line  is  that  of  Emperor 
V.  Imtiazan  (5)  in  which  it  was  held  that  the  brother  of  the  man  with 
whom   the  alleged  bigamy  was  committed    was  not  a  person   aggrieved 
within  the  meaning  of  the  section,  and  upon  the  facts  stated  in  the  report, 
it  is  not  easy  to  see  how  any  other  view  could  have  been  possibly  taken. 
Tho  case  of  Queen  Empress  v.   Bai  Jiukshmoni   (1)  upon   which    reliance 
was  placed  in  the  C-ourt  below  and  in  which  the  learned  Judges  held  that 
a  complainant,  merely  as  the  brother  of  a  lunatic,  could  not  prosecute  tho 
wife    of   the   latter   for   bigamy,   does  not   lay  down  any  hard  and  fast 
rule  of  law.     It  appears  from  the  report  that  on  behalf  of  the  accused  the 
broad  contention  was  advanced  that  in  cases  of   bigamy,  the  only  person 
that  can  be  said  to  be  aggrieved  is  either  the  husband  or  the  wife  ;   this, 
however,  was  apparently  not  accepted  by  the  Court,  and  the  learned  Judges 

(3)  (1899)  I.  L.  R.  26  Calc.  336.  (4)  (1902)  I.  L.  R.  25  All.  209, 

(5)  (1902)  I.  L.  R.  25  AU.  132, 
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laid  down  in  somewhat  guarded  terms  that  the  complainant  merely  as  tlie 
brother  of  the  lunatic  was  not  a  person  aggrieved  within  the   meaning  of 
sec.  1898.     If,  however,  the  learned  Judges  intended  to  rule  that  under  no 
circumstances  can  a  brother  be  an  aggrieved  person  wuthin  the  meaning  of 
sec.  198,  I  am  unable  to  assent  to  such  view  of  the  law,  which  is  contrary 
to  the  principles  laid  dow^n  by  the  Full  Bench  in  the  case  of   Chliotalal  v. 
Nathahhai  (2)  and  is  directly  opposed  to  the  decision  of  this  Court  in  the 
case  of  Thahir  Das  v.  Adhar  Cliamlra  (6).     I  am  not  prepared  to    dissent 
from  the  view  of  the  law  taken  in  this  latter  case  in  which  it  was  held  that 
where  imputations  were  made  against  the  character  of  a  Hindu  lady,  a 
widow,  who   was   residing   in   the   house   and  under  the  charge  of  her 
brother,  having  regard  to   the  circumstances  and  conditions  under  which 
people  live  in  this  part  of  India,  the  brother  was  a  person  aggrieved  within 
the  meaning  of  sec.  198,  Criminal  Procedure  Code,   and  it  was  competent 
to  a  Court  to  take  cognizance  of  the  offence  of  defamation  upon  his  com- 
plaint.    I  may  point  out,  however,  that  the  learned  Judges  assumed  that  it 
has  been  held  by  a  majority  of  the  Full  Bench  of  the  Bombay  High  Court 
in  Chhotalal  v.  Natliahhai  (2),  that  only  a  husband    can   lay   a   charge   of 
defamation  when  a  wife  is  defamed.     An  examination  of  the  judgment    of 
the  Full  Bench  will  show  that  the  learned  Judges  of  the  Bombay  High 
Court  did  not  lay  down  any  such  proposition.     They  held  merely  that  in 
such  a  case,  the  husband  is  a  person  aggrieved  ;  and  the  principles  which 
they  adopt,  are  perfectly  consistent  with  the  view  taken  by  this  Court  in 
the  case  of  Thahtr  Das  v.  Adluzr  Chandra  (6).     I  am  further  fortified  in 
the  view  I  take,  by  the  difference  in  the  language  of  sees.  198  and  199  to 
which  I  have  already  referred  ;  if  the  Legislature  had  intended  that  the 
husband  alone  of  the  woman  who  was  guilty  of  bigamy   should  be  com- 
petent to  institute  a  complaint,  sec.  494,  Indian  Penal  Code  might  easily 
have  been  included  in  sec.  199,  instead  of   in   sec.    198   of    the   Criminal 
Procedure  Code.     In  the  case  before  me,  the   complainant   is   apparently 
the  head  of  his  family,  his  son  is  a  lunatic,   and   his    daughter-in-law    had 
been   living   under  his   protection  ;  his   allegation   is  that  she  was  taken 
away  to  the  house  of  her  father  and  subsequently  married  to  the   accused. 
There  can  be  no  doubt  that  the  offence,  if  true,  seriously  affects,  to  use  the 
language  of  Jenkins,  C.  J.  in  Chhotalal  v.  Nathahhai   (2),   his   reputation 
and    status  in  society.     I  must  hold,  accordingly,  that  the  father-in-law,  in 
the  circumstances  of  this  case,  was  a  person  aggrieved  w  ithin  the  meaning 
of   sec.    198,  Criminal  Procedure  Code  and  was  competent  to  institute  the 
complaint ;  the  case  appears  to  me  to  be  both   within  the   letter   and   the 
spirit  of  the  rule. 

The  order  of  the  Deputy   Magistrate    discharging   the   accused   Batu 
Dhali   under   see.   209   of  the  Criminal  Procedure  Code  and  recalling  the 
(6)  (1904)  I.  L.  R.  32  Calc.  425. 
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warrant  against  the  accused  Meherjan  is  set  aside  and  he  is  directed  to 
proceed  with  the  case  against  these  persons  according  to  law.  The  Rule 
is  made  absolute. 

Rule  made  absolute. 


(3  C.  L.  J.,  43.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Oct.  18  [CRIMINAL  REVISION  No.  877  of  1905.]  11905. 

Present : — Mr.  Justice  Woodroffe  and  Mr.  Justice  Mookerjee. 

WAHED  ALI  r.  EMPEROR. 

Further  enqn'ittj — Xotlce  to  areiMed,  if  and  when  necesmrij — Reasons  for  the  order — 
Reeision  by  High  Court— Magistrate^  du*tj  of— Cods  of  Criminal  Procedure  (Act  l  o/JSOSJ 
*ee.  437. 

An  onler  for  further  enquiry  under  sec.  437  of  the  Code  of  Criminal  Procedure  should 
give  reasons  for  the  onler  ;  the  mere  opinion  of  a  Magistrate  that  there  should  be  a  further 
enquiry  in  a  particular  case  is  of  no  value  without  a  statement  of  his  reasons  therefor  ;  and  in 
the  absence  of  such  reasons  it  is  not  possible  for  the  High  Court  to  exercise  such  supervision 
over  the  Magistrate's  proceetlings  as  is  necessary. 

The  practice  of  Magistrates  not  complying  with  the  orders  and  directions  of  the  High 
Court  condemned. 

It  is  not  ordinarily  desirable  that  a  District  Magistrate  in  ordering  a  further  enquiry 
under  sec.  437,  Criminal  Procedure  Code,  should  make  a  detailed  examination  of  the  evidence 
and  give  elaborate  reasons  which  might  prejudice  the  trial  afterwards  ;  but  it  is  desirable  that 
he  should  give  enough  in  the  shape  of  reasons  to  show  that  his  order  is  proper. 

As  a  matter  of  law,  it  is  not  obligatory  on  a  District  Magistrate,  before  making  an  order 
for  further  enquiry,  to  serve  a  notice  on  the  accuse  1  person,  but  ac^arding  to  the  general 
principle  of  Criminal  jurisprudence,  no  order  prejudicially  affceting  the  accused  person  should 
be  passed  without  giving  him  an  opportunity  of  being  heard  and  there  is  no  reason  why  that 
principle  should  not  be  observed  in  making  an  order  under  sec.  437  of  the  Cotle  of  Criminal 
Procetlure. 

Revision  under  sec.  439  of  the  Criminal  Procedure  Code. 

Order  under  sec.  437  for  further  enquiry,  setting  aside   an   order   of 

discharge. 

The  facts  of  the  case  are  briefly  these  : 

At  the  instance  of  one  Khidir  Singh,  a  constable,  the  pre^nt  petitioner  was  put  upon  his 
trial  before  Babu  Nitya  Nan<lo  Bhur,  Sub-divisional  Magistrate  of  Ulubcria  on  a  charge  under 
sec.  353,  Indian  Penal  Code,  the  case  for  the  prosecution  being  that  the  petitioner  along  with 
others  had  assaulted  the  said  constable  and  deterred  him  from"  arresting  a  woman  for  whose 
arrest  a  warrant  had  been  issued  by  the  Suburban  Police  Magistrate  of  Alipur.  The  petitioner 
denied  the  charge  and  the  Sub-<li visional  Officer  after  recording  the  evidence  for  the  prosecu- 
tion discharged  the  accused  on  the  3rd  December,  1904.  Thereafter  the  District  Magistrate 
of  Howrah  without  any  notice  to  the  accusetl  ordered  on  the  20th  March  190.>  a  retrial  of  the 
accused.  Against  this  order  of  retrial,  the  accused  moved  this  Court  and  obtained  a  Rule 
(Criminal  Revision  No.  43  of  1905)  which  was  ultimately  made  absolute  by  Pargiter  and 
Woodroffe,  J  J.  and   the  Magistrate's  onler  was  set  aside  on  the  22nd  June,  1 905  in  these 
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terms  :— "  As  regards  the  first  (gi'cmd)  it  is  quite  true  that  as  a  matter  of  law,  it  is  not 
obligatory  on  the  District  Magistrate  to  serve  a  notice  on  the  accused  person  before  ordering  a 
retrial,  but  it  has  been  laid  down  that  according  to  the  general  principle  of  Criminal  Jurispru- 
dence no  order  prejudicially  affecting  the  accused  person  should  be  passed  without  giviug  blm 
an  opportunity  of  being  heard  :  and  in  this  case,  there  appears  to  have  been  no  reason  why  that 
principle  should  not  have  been  observed." 

"With  regard  to  the  second  reason"  their  Lordships^  observations  are  quoted  in  the 
present  judgment  of  this  Court  and  it  is  not  necessary  to  recapitulate  them  here.  Their  Lord- 
ships  however  observed  that  if  the  Magistrate  considered  it  necessary  to  proceed,  he  should 
proceed  according  to  those  directions.  The  District  Magistrate  thereupon  ^*i^rf  the  oixler 
directing  afurthn-  enquiry  as  set  out  in  their  Lordships'  judgment  in  this  case  and  against 
this  order  the  accused  moved  this  Court  and  obtained  the  present  Rule. 

Babu  Monmotha  Nath  Mukherj^e  for  the  Petitioner, 

No  one  appeared  for  the  Opposite  party.  ^ 

The  judgment  of  the  Court  was  delivered  by 

Woodroffe,  J. — In  this  case  the  accused  was  charged  with  an  offence 
under  section  353  of  the  Indian  Penal  Code.  The  matter  was  brought 
before  the  Sub-divisional  Magistrate  of  Uluberia,  who  after  considering 
the  case  discharged  the  accused.  Thereafter,  the  District  Magistrate  of 
Howrah  ordered  a  retrial  of  the  petitioner  before  Babu  Jnan  Sankar  Sen 
Deputy  Magistrate  of  Howrah.  His  order  was  dated  the  20th  March 
190«5,  and  was  in  the  following  terms  :  "  Under  section  437,  Criminal 
Procedure  Code,  I  set  aside  the  order  of  discharge   and   direct   the  retrial  ^ 

of  the  case  before  Babu  Jnan  Sankar  Sen,  Deputy  Magistrate."  No 
reasons  were  given  for  the  order.  Thereafter  the  petitioner  applied  to 
this  Court  and  obtained  a  Rule  calling  upon  the  District  Magistrate  to 
show  cause  why  his  order  of  the  20th  March  1905  should  not  be  set  aside 
on  the  ground,  first  that  the  order  was  made  without  any  notice  to  the 
applicant  and,  secondly,  that  the  order,  inasmuch  as  it  gave  no  reasons 
was  not  according  to  the  law.  A  preceding  Bench  of  this  Court,  upon 
that  Rule  and  with  respect  to  the  second  of  the  grounds  then  taken  with 
which  alone  we  are  now  concerned,  observed  as  follows  :"  With  regard 
to  the  second  reason  we  would  say  that  undoubtedly  it  is  not  ordinarilv 
desirable  that  a  District  Magistrate   in   ordering  a   further   inquiry  under  JF 

section  437  should  make  a  detailed  examination  of  the   evidence  and  give  'f^ 

elaborate  reasons,  because  that  might  prejudice  the  trial  afterward^  But 
it  is  desirable  that  he  should  give  enough  in  the  shape  of  reasons  to  show 
that  his  order  is  proper."  The  Rule  was  accordinglv  made  absolute  on 
both  the  grounds  and  this  Court  set  aside  the  order  of  the  District 
Magistrate  directing  him,  if  he  should  consider  it  necessary  to  proceed 
to  do  so  according  to  the  directions  contained  in  the  judgment  of  this 
Court.  The  District  Magistrate,  however,  thereafter  passed  an  order  in 
the  following  terms  :  "  I  am  of  the  opinion  that  the  evidence  on  the  record 
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U  amply  sufficient  to  justify  the  framing  o£  a  (/Imrgeaudl  tliiuk  that  the 
lower  Court  should  have  framed  a  eliarge  ;  under  section  437,  Criminal 
Procedure  Code.  I  j<et  aside  the  or<ler  of  discharge  and  direct  a  retrial  of 
the  case  before  Bahu  Jnan  Sankar  Sen,  Deputy  Magistrate.''  This  ord<T 
^as  passed  on  the  5th  August  11K)5.  It  is  to  he  observed  that  notwith- 
standing the  directions  contained  in  tlie  judgment  of  this  Court,  the 
District  Magistrate  of  Howrali  has  gi>  en  absolutely  no  reasons  for  the 
order  which  lie  passed.  In  the  first  jihice  neither  is  the  opinion  of  the 
Magistrate  of  value  without  a  >tatenu^nt  of  his  reasons  therefor  nor  in  the 
absence  of  such  reasons  is  it  possible  lor  tliis  Court  to  exercise  such  super- 
vision over  the  Magistrate's  proceedings  as  is   necessary. 

From  the  records  it  would  appear  that  the  order  of  the  District 
Magistrate  of  Howrah  of  the  20th  March  1905  was  passed  not  upon  a 
consideration  of  the  evidence  by  himself  but  upon  a  report  submitted  by 
the  Joint  Magistrate  of  the  same  date  stating  that  "  this  was  another  case 
of  discharge  in  the  Court  of  the  Sub-divisional  Magistrate  of  Uluberia 
and  that  he  (the  Joint  Magistrate)  had  been  through  the  papers  and  that 
in  his  opinion  the  order  was  wholly  unjustifiable.'^ 

Possibly  it  was  for  this  reason  that  the  District  Magistrate  gave 
no  grounds  for  the  order  he  first  made.  If  so  it  was  all  the  more  necessary 
that  he  should  personally  satisfy  himself  as  to  ihd  propriety  of  the  order 
he  passed  and  state,  in  obedience  to  the  directions  of  this  Court,  the  reasons 
for  his  being  so  satisfied. 

We  regret  to  say  that  the  District  Magistrate  has  not  treated  the 
order  of  this  Court  with  respect.  Had  he  done  so  and  given  reasons  for 
his  order  it  is  possible  that  we  might  have  considered  it  justified  by  the 
circumstances.  But  as  he  has  not,  we  make  the  Hule  absolute  and  set 
aside  his  order  directing  a  further  trial  of  the    case. 

liule  made  ab€ottde% 


{10  C.  W.  X,  18L) 

IN  THE  HIGH  (;uUKT  OF  JUDICATURE  AT  CALCUTTA. 

July  1, 1        [CRIMINAL  REVI^nION  No.  500  uF  1905.]  1005. 

Present : — Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroffe. 

LAL  BEHARI  8AHA,— 2nd  Partv— Pbtitiokeu, 

B£JOV  HHANKAK  SIKDAR  and  oiiikks,— 1st  Partv,— 
Oi»Po»iTB  Party. 

Criminal  Ptocedare  Cifde  (Act  V  of  i80S)^s,l4o-^L-jcal  enquirtj  hj  Mmjigtrate^Fim^ 
Ofder  ba4€d  on  local  CR^Hinj-- Material  error  in  exercise  ofjaritdictiifH, 
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Where  in  ft  pi-oceccling  umler  s.  145.  Or.  P.  C.  the  Magistrate  made  a  local  enquiry,  ami 
discarding  altogether  the  eviilence  on  the  tile,  decided  the  case  upon  what  he  taw,  heanl  an<l 
inferred  at  the  local  enquiry,  about  all  of  which  them  was  nothing  in  the  reconl : 

Held — That  the  decision  so  arrivetl  at  was  not  found  legally  and  that  the  Magistrate  crixiil 
materially  in  his  jurisdiction  in  deciding  the  case  in  that  way. 

The  fact}?  material  to  tliiJi  report  will  appear  from  the  judgment. 

BabU8  Dasarathi  Sanyal  and  Preo  Si(nh(r  ^fajumdar.  for  the  Peti- 
tioner. 

Mr.  Dunne  and  Babii  Brojo  Lai  ilimlerOfdi*/.  for  tlie  i^piJOiriite  Party, 
Tlie  Judgment  of  the  Court  wa»  a-*  follow.^  ; — 

Thia  rule  was  granted  in  a  i>roceeding  under  sec.  145,  Cr.  P.  C,  in 
which  tlie  Magistrate  made  a  loc^vl  inspection  and  also  recorded  evidence 
and  decided  that  the  land  in  dispute  was  in  the  1st  party's  ^wssession. 

The  2nd  party  obtained  this  rule.  Calling  on  the  District  Magistrate 
and  on  the  opposite  jmrty  to  show  cause  why  the  decision  should  hot  lie 
set  aside  on  two  grounds  ;  (1)  that  the  Magistrate  acted  without  jurisdic- 
tion in  holding  a  local  enquiry  himself  and  Imsing  his  decision  on  the 
result  of  the  enquiry  ;  and  (2)  that,  assuming  that  he  had  himself  jurisdic- 
tion to  make  a  local  enquiry,  he  was  not  authorized  to  make  an  enquiry 
in  the  manner  disclosed  in  his  judgment.  .,  .; 

Both  these  grounds  have  been  argued  at  length  before  us,  the  appli- 
cants contending  in  support  of  both  grounds  and  the  opposite  party 
contending  that  the  Magistrate  had  jurisdiction  to  make  an  enquiry 
himself  and  to  use  the  knowledge,  which  he  obtained  from  a  personal 
sight  of  the  spot,  towards  understanding  and  elucidating  the  evidence. 
It  is  undisputed,  however,  that  the  Magistrate  did  not  merely  view  the 
spot  and  take  notice  of  its  position,  features  and  condition,  but  also  listened 
to  various  statements  and  arguments  there  and  formed  a  conclusion  there- 
on; whereas,  as  far  as  we  are  informed,  there  is  nothing  on  the  record  to 
l)ear  out  the  statements  and  conclusion,  except  what  the  Magistrate  has 
written  in  his  judgment. 

The  Magistrate  has  remarked  in  his  judgment  that  there  was  much 
anhntis  1)etween  the  two  parties,  and  the  evidence  on  both  sides  had  been 
strained  verj-  badly  and  had  been  so  badly  supplied  that  it  would  not  be 
safe  to  rely  on  it ;  hence  he  made  the  local  enquiry*  He  did  not  however 
use  the  local  enquiry  for  the  purpose  of  making  himself  familiar  with  the 
local  facts,  in  order  that  he  might  test  the  evidence  adduced  by  both  sides 
at  the  trial ;  but  it  appears  from  his  judgment  that  he  discarded  the  evi- 
dence altogether  and  decided  the  case  upon  what  he  saw,  heard  and  inferred 
at  the  local  enquiry,  about  all  of  which  (as  already  mentioned)  there 
appears  to  be  nothing  in  the  record.    We  do  not  think  that  a  decision  so 
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arrived  at  was  legally  found  and  we  think  that  the  Magistrate   erred   mat- 
erially in  hi.s  jurisdiction  in  deciding  the  case  in  that  wav. 

We  therefore  make  the  rule  absolute  and  set  aside  the  order. 

Rule  made  absolnte. 


{JO  ('.  \\\  X.,219.) 

IX  THE  HIGH  (X)UKT  OF  JUDICATURE  AT  CALCUTTA. 

July  25  [(^{IMINAL  ArPEAI.  No.  tC9  of  1905.]  19U5. 

Present : — Mr.  Justice  Hnni>ini  and  Mr.  Justice  Mookerjee. 

ASVINI  KUMAR  KOY,— Appellant, 

I  "^emus 

EMPEKUR,— Respondent. 

Penul  Cod:"  ('Art  XLV  of  ISOOj,  .f.  ill'~l\m.^:t*'u)a  and  dhjJit^ul  of  dnlcn  prjperhj  under 
sw^pivhtwi  ch'ctfimfa/trpff  "('onrlu^ire/CKH  of  circiumttuttfitil  evidemr. 

The  accuseil  was  the  faUier-in-Uiw  «»f  one  S.  C.  thj  cousin  uf  P.  N.  uiie  uf  llio  jiclual  lliicvcf?. 
He  \vas  fouml  ill  po-^J^es-ikm  <»f  the  ^*t  )lf!i  invpcrly  thrc*c  days  after  tlif  theft.  He  dispuswl 
of  it  in  a  suspicious  manner  : 

Jleld -That  thou^fh  the  circunntauccs  formetl  groumls  for  very  j,n*ave  suspieion.  still  they 
did  not  furnish  conelusive  evidence  against  the  accused  to  sustain  his  conviction  under  s.  411, 
I.  P.  C. 

Babu  Atulya  Cliaran  Base,  for  the  Appellant.  ^ 

The  Judgment  of  the  Court  was  as  follows  : — 

This  is  an  appeal  by  one  Asvini  Kumar  Roy,  who  has  been  convicted 
under  sec.  411,  I.  P.  C.,  of  dishonestly  receiving  stolen  property  and  sen- 
tenced to  eight  months'  rigorous  imprisonment. 

The  facts  of  the  case  are  these.  Certain  ornaments  were  stolen  from 
a  prostitute  on  the  21st  April  1904.  The  property  consisted  of  2  unantas, 
2  ballad  and  1  Jiar  or  necklace.  The  property  was  stolen  by  one  ranna 
Lall  alias  Pran  Nath  Rai  and  another  person  Kam  Kisson  Das.  l*anna 
Lall  is  the  cousin  of  Satya  Charan,  who  is  the  son-in-law  of  Asvini 
Kumar  Roy. 

The  facts  against  the  Appellant,  Asvini  Kumar  Roy,  are  that  he  was 
found  in  possession  of  the  ornaments  three  days  after  the  theft,  that  he 
went  to  the  village  of  Dawahatta,  which  is  near  the  place  \vhere  he  resided 
in  the  Hughly  District,  and  offered  the  ornaments  for  sale  to  one  Annada 
Prosad  Chattcrji.  This  witness  purchased  the  2  anantas  and  the  har  for 
Rs.  243  which  is  not  shown  to  be  below  their  proper  value.  Siibsequently 
the  Appellant  disposed  of  the  2  ballas  to  one  Hari  Charan  Ghose,  vho 
is  a  cloth-dealer,  for  Rs.  95.  The  ballas  were,  however,  delivered  to  the 
witness  on  payment  of  Rs,  50  in  cash* 
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These  are  the  circumstances  against  the  Api)ellant.  Tlicy  aj)pear  to 
us  to  form  grounds  for  very  grave  suspicion  against  him.  He  is  the 
father-in-law  of  Satya  Charan,  the  cousin  of  Pran  Nath  Bai,  who  was  the 
thief.  He  was  found  in  possession  of  the  stolen  property  three  days  after 
the  theft.  He  disposed  of  them  in  a  somewhat  suspicious  manner,  because 
there  was  no  apparent  necessity  for  his  going  to  the  village  of  Dawahatta, 
when  he  might  more  easily  have  disposed  of  the  ornaments  in  Calcutta. 
Then,  there  does  not  appear  to  have  been  any  great  necessity  for  selling 
the  balhs  to  a  cloth-dealer,  instead  of  to  a  jeweller.  Still,  we  must  admit 
that  the  evidence  is  not  conclusive  against  the  Appellant ;  and  in  these 
circumstances  we  do  not  think  that  the  conviction  can  be  sustained.  We 
accordingly  set  aside  the  conviction  and  sentence  and  direct  that  the  Aj)- 
pellant  be  discharged. 

Jiule  made  absolute. 


(10  C.   W.  X,  220.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

July  8  [CRIMINAL  REVISION  No.  53G  of  1905.]  1905. 

Present : — Mr.  Justice  Rampini  and  Mr.  Justice  Mookerjee. 

MOHADEO  MISSER,— Petitioner, 

Versus 

NARAYAN  RAM  SHA,— Opposite  Partt. 

Penal  Vide  (Act  XLVofl860)^  ss.  192, 193—Fabnratinf/  false  evidence— Ilecltah  in  a 
dvcument  imi)lyimf  false  statemefits — Criminal  Procedure  Code  (Act  V  of  1898),  s.lOo^  cl, 
(h) — 8a  nctimi — Pu  hllc  ter  ta  nt —  Con  rf. 

The  accused  fabricated  a  zaminnama^  In  which  he  made  certain  false  recitals  implying 
that  two  excise  licensees  had  executed  a  sub-lease  in  his  favour,  which  if  they  hail  done  so, 
would  have  rendered  their  license  liable  to  be  cancelled.  After  fabricating  the  zuminnamu 
the  accusal  petitioned  the  Excise  Collector  stating  execution  of  the  sub-lease.  On  enquh-y 
all  this  was  found  to  be  false  and  the  saminnama  a  fabrication.  Upon  this  the  Collector 
onlei-ed  that  if  the  licensees  did  not,  within  three  days,  take  action  against  the  accused  in  a 
Criminal  Court  their  license  would  Ije  cancelled.  Action  was  taken  accordingly  and  the 
accused  was  convicted  under  s.  193, 1.  P.  C. 

7yfW~(l)  That  the  offence  of  fabricating  the  r«/«/w««w«  having  been  commilted   long 
before  the  application  was  made  to  the  Collector,  no  sanction  was  necesjsarj*  for 
the  prosecution  of  the  accusctl  for  such  an  offence, 
(2)  That  the  Collector  Is  not  a  Court  within  the  meaning  of  s.  195,  cl.  (b). 

(.3)  That  a  document  containing  recitals,  implying  a  false  statement,  is  fabricalcd 
falsely  within  the  meaning  of  s.  192,  I.  P.  C. 

The  facts  of  the  ciisc  will  appear  from  the  judglnelit. 

Mr*  Panne  and  Babu  Joy  Gopal  Ghoslia,  fol*  the  tetitioneri 

j^r.  tf'^  Garthj  for  the  Opposite  Part}. 
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The  Judgment  of  the  Coiii't  was  as  follows  :— 

This  IS  a  rule  calling  upon  the  Magistrate  of  the  District  of  Maldah 
to  show  cause  why  the  conviction  of  and  sentence  passed  upon  the  appli- 
cant should  not  he  set  aside  on  the  grounds,  jirst^  that  there  was  no 
sanction,  as  required  by  sec.  195,  C.  Cr,  P.;  secondly^  that  if  sanction  was 
accorded,  it  was  not  a  sanction  contemplated  by  the  section,  and,  thirdly^ 
that  the  requirements  of  sec.  193  were  not  satisfied. 

The  facts  of  the  case  are  as  follows  : — 

The  accused  presented  a  petition  to  the  Deputy  Collector  of  Maldah, 
alleging  that  two  persons,  named  Uttam  Chand  Sha  and  Ram  Narain  Sha, 
had  executed  a  sub-lease  in  his  favour  of  certain  ganja  and  opium  shops. 
If  they  had  done  so,  Uttam  Chand  Sha  and  Ram  Narain  Sha  would  be 
liable  to  have  their  license  cancelled  ;  and  on  the  receipt  of  the  petition 
in  question  the  Collector  at  once  ordered  an  enquiry  to  be  made  by  the 
Excise  Deputy  Collector.  After  the  Excise  Deputy  Collector  had  sub- 
mitted his  report  in  the  matter  the  Collector  passed  an  order  to  the  eflFect 
that  if  Uttam  Chand  Sha  and  Ram  Narain  Sha  did  not,  within  three  days, 
take  action  in  a  Criminal  Court  against  the  accused,  their  license  would 
be  cancelled.  A  prosecution  was  accordingly  instituted  against  the  pre- 
sent Petitioner  by  Ram  Narain  Sha,  the  opposite  party,  in  this  Court,  and 
the  Petitioner  was  found  guilty  of  having  fabricated  false  evidence  and 
convicted  under  sec.  193,  I.  P.  C. 

Now,  the  first  two  grounds  on  which  the  rule  was  issued,  namely,  that 
sanction  was  necessarj-,  under  sec.  195,  C.  Cr.  P.,  before  the  prosecution 
could  be  instituted  against  applicant  and  that,  if  there  was  sanction,  it 
was  not  a  sanction  contemplated  by  the  section,  seem  to  us  to  have  no 
force  for  two  reasons.  In  the  first  place,  we  find  that  what  the  accused 
was  charged  with  having  done  was  this,  that  he  executed  a  zaminnama^  in 
which  he  made  certain  false  statements,  implying  that  Uttam  Chand  Sha 
and  Ram  Narain  Sha  had  executed  a  sub-lease  in  his  name,  which  if  they 
had  done  so,  would  render  their  license  liable  to  be  cancelled.  The 
offence  is  said  to  have  been  committed  on  the  1st  June  1904,  that  is,  long 
before  the  application  to  the  Excise  Collector,  so  that  the  oflEence  is  alleged 
to  have  been  completed  on  that  date.  That  being  so,  it  appears  to  us  that 
no  sanction  was  necessary  for  the  prosecution  of  the  accused  for  such  an 
offence.  In  the  next  place,  the  accused,  it  is  clear  t»  us,  intended  this 
zaminnama  to  be  used  before  the  Collector  ;  and  certainly  the  Collector 
is  not  a  Court  within  the  meaning  of  sec.  195,  cl.  (h),  C.  Cr.  P.  That 
being  so,  the  first  two  grounds  on  which  the  rule  was  granted  have  no 
foundation, 
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Tho  third  ground  upon  which  the  rule  was  obtained  was  that  the  re- 
quirements of  see.  11>3, 1.  P.  C,  had  not  been  complied  with.  The  accused 
in  this  case  has  been  cliarged  with  having  fabricated  false  evidence,  that 
is,  a  false  document,  for  the  purpose  of  using  the  same  in  a  proceeding, 
othor  than  a  judicial  proceeding.  Now,  according  to  sec.  192,  I.  P.  C, 
a  person  who  makes  any  document  containing  a  false  statement,  intending 
that  such  false  statement  may  appear  in  evidence  before  a  public  servant, 
as  such,  is  said  to  fabricate  false  evidence.  There  can  be  no  doubt  that 
the  zaminnama  was  intended  to  be  used  before  a  public  servant,  as  such 
in  a  proceeding  other  tlian  a  judicial  one,  because  it  was  so  used  on  a 
subsequent  date.  The  only  question  is,  whether  it  is  a  false  document 
and  contains  false  statements. 

Mr.  Dunne,  the  learned  Counsel  on  behalf  of  the  applicant,  contends 
that  it  does  not  contain  false  statements,  and  that  the  Courts  below  were 
in  error  in  coming  to  the  conclusion  that  it  did.  Now,  it  is  true  that  the 
document  does  not  contain  in  express  terms  a  statement  that  Uttara 
Chand  and  Ram  Narain  Sha  had  executed  a  sub-lease  in  his  favour  as  the 
lower  Courts  held  that  it  did.  But  it  appears  to  us  to  contain  many  false 
recitals  implying  that  such  a  sub-lease  was  executed  ;  and  if  these  recitals 
are  false,  they  are  false  statements  and  the  accused  in  making  such  a 
document  would  be  guilty  of  fabricating  false  evidence.  It  has  been  found, 
as  a  matter  of  fact,  that  there  was  no  such  suWease  executed  between  the 
parties  :  so  that  it  follows  that  all  the  recitals  contained  in  the  document, 
implyin;i;  that  such  a  lease  had  been  executed  and  that  the  accused  had 
]»ledged  property  in  favour  of  Uttam  Chand  are  altogether  false.  It  has 
been  found,  as  a  matter  of  fact,  that  there  was  no  .^uch  transaction  and 
no  such  sulnletting  of  the  property  nor  any  agroement  that  the  accused 
should  work  as  servant  or  lessee  under  Uttam  tliand  8ha  or  to  pay  him 
Rs.  8  p:^r  month. 

Under  these  circum>tances  we  think  that  the    requirements   of   sees. 
102  and  ][K\,  I.  P.  U.,  have  been  complied  with  in  this  case. 
The  rule  is  accordingly  discharged. 

Hule  diseharoeJ. 
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(10  C.  W.  N.,  246.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

March  14     [CRIMINAL  REVISION  No.  68  of  1905.]  1905, 

Present : — Mr.  Justice  Henderson  and  Mr.  Justice  Geidt, 

AKHILESHWAR  SINGH  ROY,— Petitioner, 

Versus 

EMPEROR— Opposite  party. 

Magistrate  as  such  acting  execTttivelg— Orders  not  in  accordance  with  law--Jnrisdicfton, 
Where  a  Magistrate  acting  high-handedly  deprived  one  person  of  the  poesession  of  certain 

moTeable  and  Immoveable  properties  and  put  another  in  possession  of  them  in  total  disregard 

of  the  provisions  of  the  law  : 

HeJd—ThBki  there  was  no  justification  for  such  ortlers. 
The  onlers  were  set  aside. 

The  facts  of  the  case  are  as  follows  : — 

One  Dharma  Das  Sinha  Roy  during  his  lifetime  made  a  gift  of  all  his  properties  to  the 
Petitioner  who  was  his  nephew  (sister's  son)  by  a  registered  deed  of  gift  dated  the  4th  October 
1899,  The  Petitioner  stated  that  he  had  been  given  possession  of  all  the  properties  but  that 
subsequently  the  said  Dharma  Das  Sinha  Roy  tried  to  oust  the  Petitioner  from  the  said  pro- 
perties ;  with  this  view  he  made  an  application  to  the  Sub-Divisional  Magistrate  of  Serampore 
praying  that  the  Petitioner  and  other  persons  might  be  bound  under  sec.  107,  Cr.  P.  C,  and  to 
issue  an  order  under  sec.  144,  Cr.  P.  C,  restraining  and  prohibiting  them  from  interfering  in 
any  way  with  the  possession  of  the  said  Dharma  Das  Sinha  Roy.  An  «p  parte  order  was 
thereupon  passed  under  sec.  144,  C.  Cr.  P.  on  the  22nd  September  1905,  Thereupon  the  Peti- 
tioner made  an  application  asking  the  Sub- Divisional  Magistrate  to  rescind  the  order  upon 
which  the  following  order  was  passed  : — "  Police  to  report  under  sec.  145."  Subsequently  the 
Sub-Divisional  Magistrate  passed  the  following  order— "Takid  report,  sec.  145.  Cr.  P.  C.  I 
vnll  hold  a  local  enquiry  in  my  cold  weather  tour." 

On  the  2nd  November  1905,  the  aforesaid  Dharma  Das  KSingh  Roy 
made  an  application  for  prosecuting  certain  persons  under  sec.  188,  I.  P. 
C,  for  ha\nng  disobeyed  the  order  passed  under  sec.  144,  Cr.  P.  C.  Upon 
the  Sub-Divisional  Magistrate  passing  an  order  for  prosecution  under  sec. 
188,  I.  P.  C,  the  persons  against  whom  the  order  was  passed  made  an 
application  to  the  High  Court  for  a  rule  why  the  order  should  not  be  set 
aside.  A  rule  was  granted  (No.  1210  of  1904)  which  was  pending  at  the 
time  when  the  present  application  was  made  (1).  On  the  22nd  November 
Dharma  Das  Singh  Roy  died.  The  facts  which  transpired  after  his  death 
will  appear  from  the  following  paras  of  the  application  : — 

20.  That  a  notice  having  been  issued  on  your  Petitioner  to  put  in  a  written  statement  in 
the  sec.  145  case  your  Petitioner  made  an  application  on  the  Ist  December  last  to  the  Sub- 
Divisional  Magistrate  of  Serampore  stating  amongst  other  matters  that  the  aforesaid  Dharma 
Das  Singha  Roy  had  died  on  the  22nd  November  last  and  that  there  had  been  no  cause  of 
l)reach  of  the  peace  and  there  was  then  no  cause  of  the  breach  of  the  peace  and  that  it  waa 
not  pos«»ible  to  have  any  occasion  of  the  breach  of  the  peace  with  a  dead  man. 

i&'tf9C.  W.  N.,  p.  392, 
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21.  Thai  it  was  thcreforo  pray^}*!  that  tho  oa«e  l»o  tUH|Kwc4l  of  without  trial,  ami  if  tho 
Oonrt  WDuM  not  consliler  the  faamo  j>mi>or  a  nioiith's  time  lie  allowoil  to  vour  Petitionor  to  put 
in  thc'\STtttotT  fflatemcnt. 

22i    That  no  order  liaR  yet  l»een  i>a**e<l  upon  that  applieaii<in. 

2H.  Thai  after  the  death  of  the  i^aid  Dhamia  1\m*  Singha  R^>y  your  Petitioner  went  to 
Chaqiuv  and  oerupietl  with  the  meral)ers  of  his  family  the  honw  where  Dharma  Das  Singha 
Boy  had  II vetl  whl«'h  wart  a  subject-matter  of  the  pift  ami  remaine<l  there  i>eftceably  till  the 
7th  December  and  In  that  house  your  Petitioner  pei-forme«l  the  Sradh  cei-emony  of  the  tleoeas^jl 
wItlK>nt  anj'  dlntnrlianee  by  any  one. 

21.  That  on  the  7th  December  the  Sub- Divisional  Magistrate  of  Scrampur  reached 
Phanmr  at  aljout  9  a.  ni.,  and  wishetl  that  your  Petitioner  should  remove  from  the  hou«je 
Jmmwliately. 

35.  Tliat  your  Lordship's  Petitioner  remonstrated  against  it  and  asketl  for  a  written 
order  to  which  the  Sub- Divisional  Magistrate  said  that  his  verbal  onlcr  was  quite  sufficient. 

26.  That  the  said  Sub-Divisional  Magistrate  onkretl  your  Petitioner  to  remove  im- 
metliately. 

27.  That  thereupon  your  Lordship's  Petitioner  with  all  the  members  of  his  family  was 
obliged  to  remove  from  pucca  house  and  was  allowed  to  take  breakfast  in  a  kitchen  hut. 

28.  That  the  Sub- Divisional  Magistrate  enteretl  the  house  accompanied  by  ixjlice  officer.^, 
Sarat  Chandra  Ghosh,  Basanta  Kag  and  others  and  locked  the  door  of  the  pucca  building 
where  your  Petitioner  and  the  member  of  his  family  had  been  living. 

29.  That  soon  after  your  Petitioner  brought  to  the  notice  of  the  Sub-Divisional  Magistrate 
that  there  were  family  idols  of  which  daily  pujas  were  to  be  performed  with  offerings  of  rice 
and  milk  and  that  your  Petitioner  was  performing  puja,  but  the  said  Sub-Divisional  Magistrate 
took  no  head  of  it. 

80.    That  the  said  Dharma  Das  Singha  Roy  had  a  Mistress  Kamini  Debi. 

31.  That  the  said  Sub- Divisional  Magistrate  by  verbal  onler  ma<le  ovor  two  of  the  four 
cows  left  by  the  said  Dharma  Das  Singha  Roy  which  two  cows  were  giving  milk,  although 
yout  Petitioner  rcmonstratetl  against  it. 

H2.  That  the  said  Sub-Divisional  Magistrate  verbally  orderetl  the  Mistress  to  occupy  tha 
Baitakhana  house  and  the  said  Sub- Divisional  Magistrate  made  over  to  the  said  Kamini  Debi 
the  Ohutiy  BaO^  Tiial^i  which  she  identified  to  be  her  own  but  which  your  Petitioner  claimed  as 
having  been  the  subject-matter  of  the  deetl  of  gift. 

33.  Tliat  the  said  Sub-Divisional  Magistrate  verbally  prohibited  all  the  tenants  of  bhagjotc 
lands  from  paying  bhag-produce  to  your  Petitioner. 

,34.  That  your  Petitioner  subsequently  thinking  that  there  might  be  some  written  pro- 
ccetlings  asked  for  copies  and  the  following  onler  was  passc<l  "  grant  copy  if  no  objection." 

35.    That  no  copies  have  been  granted  up  to  this  time. 

An  application  having  been  made  by  the  Petitioner  a  rule  was   issued 
in  the  following  terms  : — 

Ix?t  the  record  be  sent  for  and  a  nde  issue  on  the  District  Magistrate  to  show  cause  why 
the  oixlers  refen'e<l  to  in  paras  24,  2.'>,  26,  28,  31,  32  and  33  in  the  ])etition  filed  by  the  Peti- 
tioner, Akhileshwar  Singh  Roy,  should  not  b3  set  aside  as  not  warranted  by  law  and  let  the 
Sub- Divisional  Magistrate  be  callcil  upon  to  submit  any  explanation  in  respect  to  the  matters 
referred  to  in  the  petition  and  affitlavit  of  the  Petitioner  filed  before  this  Court. 

Mr.  Lai  Mohan  Ghose^   Babus   Surendra    Chandra   Sen  and   Atulya 
Charan  Base  for  the  Petitioner,  , 
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No  ono  appearing  to  show  cause  against  the  rule. 

The  Judgment  of  the  Court  was  as  follows  : — 

This  rule  was  granted  to  show  cause  why  certiiin  orders  referred  to 
in  the  petition  of  the  Petitioner  should  not  he  set  aside  as  they  were  not 
warranted  by  law.  At  the  time  of  issuing  the  rule  the  Court  directed 
that  the  Snb-Divisional  Magistrate  be  called  upon  to  submit  an  explanation 
in  respect  to  the  matters  referred  to  in  the  petition  and  affidavit  of  the 
Petitioner  upon  which  the  rule  was  granted.  The  Sub-Divisionil  Magis- 
trate apparently  has  left  ihc  District,  but  an  explanation  has  been  submitted 
to  us  by  the  Magistrate  of  the  district. 

We  have  considered  the  matters  set  forth  in  that  explanation  and  we 
are  unable  to  see  any  justification  for  the  orders  in  question.  We,  there- 
fore, make  the  rule  absolute  and  set  aside  the  orders. 

Jittle  made  absolute. 


(10  C.  W.  ^\,  287.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

May  31  [CRIMINAL  REVISION  No.  250  of   1905.]  1905. 

Present : — Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroflfe. 

BAHUBAL  SIRCAR,— Petitioner, 

Versus 

EMPEROR,— Opposite  Party. 

Criminul  Procedure  Cvd^  (Act  V  of  1898)^  sji.  54,  61 — VHiether  the  wordu  "  officer  ^nbordi- 
nate''  in  *.  56  not  limited  to  a  Police-ojfirer— T/tei/ inclnde  a  village  chowkidas— Villa ffe 
Ckmchidari  Act  (VJ of  1870,  B.  C.),*.  39— Penal  Code  (Act  XLV  of  1860),  *.  225Ji,~~ 
Arre^  hy  Choviki^x—Besidance, 

In  view  of  the  provisions  of  s.  39  of  the  Village  Chowkidari  Act,  a  clwieliidar  is  subordi- 
nate to  an  officer  in  charge  of  a  police-station.  An  "  officer  subortlinate,"  as  mentioned  in 
8.  56,  Cr.  P.  C,  is  not  limitetl  to  a  i)olice-officer  as  in  ss.  54  and  57  to  61  of  the  Code. 

An  arrest  by  a  chowhidar  under  s.  56,  Cr.  P.  C,  in  pursuance  of  a  written  order  from  an 
officer  in  charge  of  a  police-station,  is  legal ;  and  its  resistance  is  an  offence  under  s.  225  B., 
1.  P.  C. 

Mr.  J,  y,  Roy  and  Babu  Monmotha  Sath  Mukerji^  for  the  Peti- 
tioner. 

The  Judgment  of  the  Court  was  as  follows  : — 

The  Petitioner  was  convicted  by  the  Deputy  Magistrate  under  sec. 
225B  of  the  Indian  Penal  Code,  because  he  offered  resistance  to  the  lawful 
apprehension  by  Tara  Nasya  Chowkidar  of  a  man,  named  Tunia  Nasya, 
and  has  been  sentenced  to  two  months'  rigorous  imprisonment. 
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A  rule  was  issued  by  this  Court  on  the  District  Magistrate  to  show 
cause  why  the  conviction  and  sentence  should  not  be  set  aside  on  the 
ground  that  the  arrest  was  illegal  and  what  we  have  to  decide  is  whether 
the  arrest  was  lawful  or  not. 

The  chowkidar  received  a  written  order  from  the  officer  in  charge 
of  the  police-station  to  make  this  arrest ;  and  the  question  is  whether  the 
arrest  would  have  been  legal  under  sees.  55  and  56,  Cr.  P.  0.  The  De- 
puty Magistrate  held  that  it  came  within  the  terms  of  sec.  55.  On  appli- 
cation to  the  Sessions  Judge,  he  held  that  it  came  under  sec.  56. 

It  appears  to  us  that  the  case  comes  under  sec.  56.  The  point  to  be 
decided  is  whether  a  chowkidar  is  an  officer  subordinate  to  an  officer  in 
charge  of  a  police-station  within  the  meaning  of  sec.  56.  Now,  a  chowki- 
dar is  unquestionably  an  officer  and  it  seems  to  us  impossible  after  reading 
the  chowkidar's  duties  as  set  out  in  sec.  39  of  the  Village  Chowkidari  Act 
to  say  that  he  is  not  subordinate  to  the  officer  in  charge  of  a  police-station. 
It  appears  to  us  he  is,  therefore,  within  the  plain  meaning  of  the  words 
"  an  officer  subordinate."  We  may  notice  that  whereas  in  sees.  54,  57  to 
61  and  so  on,  which  deal  with  the  duties  of  ordinary  police-officers,  the 
word  "  police  "  is  distinctly  mentioned,  in  sec.  56,  the  word  "  police  "  is 
not  prefixed  to  the  words  "  officer  subordinate."  The  difference  appears 
to  us  to  be  a  marked  one  and  to  be  intentional  ;  and  we  do  not  see  any 
reason  why  we  should  not  observe  this  difference.  An  "  officer  subordi- 
nate," therefore,  as  mentioned  in  sec.  56,  is  not  limited  hs  far  as  we  can 
see,  to  a  police-officer.  The  arrest  by  the  chowkidar  would  have  been 
covered  by  that  section  and  therefore  the  arrest  would  have  been  legal. 
Hence  the  appliennt's  resistance  to  the  arrest  was  an  oflfence  under  sec. 
225B. 

We  hold,  therefore,  that  the  conviction  is  right  and  the  rule  must  be 
discharged. 

Bide  discharged. 


(10  C.  W.  .v.,  311). 

IN  THE  HIGH  C^OURT  OF  JUDICATURE  AT  CALCUTTA. 

Nov.  10        [CRIMINAL  REVISION  No.  930  of  1905.]  1905. 

Present : — Mr.  Justice  Mookerjee. 

MANIK  CHANDER  AGARWALA  and  others,— Petitioners. 

Versifs 
EMPEROR,— Opposite  Party. 

A$Mm  Forest  n^nlutlon  (VII of  ISOl),  hs,3^  cL4  (a),33,34,  3S,  63    Bute  13  vn<tfr 
$,  S^—PremmptioH  as  to  forest  produce  helng  property   of   Oorernmnit  even    thovgh  the 
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IWegt  h  not  in  direct  possession  of  Ooremment — Ctianie^  omission  to  frame — Facts  full  u  ttet 
tmt— Accused  given  opportunity  to  meet  the  case— Guilty  knowledge  ahsent^Mitigated  imnish- 
went. 

Held — (1)  That  a  criminal  prosecution  instituted  at  the  instance  of  a  lessee  of  rubber 
trees  from  the  Government  for  the  infringement  of  the  provisions  of  s.  33 
or  of  any  of  the  rules  made  under  s.  34  of  the  Forest  Regulation  (VII  of 
1891),  is  a  proceeding  taken  under  the  Regulation  within  the  meaning  of  its 
8.  63.  The  presumption  referred  to  in  s.  63  is  apphcable  even  where  the 
trees  are  not  in  direct  possession  of  the  Government. 

(2)  That  a  mere  omission  to  frame  a  charge  under  some  sections  of  the  Regulations 

had  not  prejudicetl  the  accused,  when  the  facts  had  been  fully  set  out  and 
the  accused  had  an  opportunity  to  meet  the  case  presented  against  them. 

(3)  That  the  absence  of  guilty  knowledge  is  a  ground  only  for  the  mitigation  of  sen- 

tence for  infringement  of  Rule  13  under  s.  34  of  the  R^xdation. 

Babn  Nanda  Lai  Banerjee  for  the  Petitioners. 

No  one  appeared  to  show  cause. 

The  facts  material  to  the  report  appear  from  the  judgment  which 
runs  thus. 

The  Judgment  of  the  Court  was  as  follows  : — 

In  this  case  a  rule  was  issued  calling  upon  the  Deputy  Commissioner 
of  Lackimpur  to  show  cause  why  the  convictions  of  the  Petitioners  and  the 
sentences  of  fines  imposed  upon  them,  should  not  be  set  aside. 

The  first  Petitioner,  Manik  Chander  Agarwalla,  has  been  convicted 
under  Rule  5  of  the  rules  made  under  sees.  34  and  35  of  the  Assam  Forest 
Regulation  of  1801  and  sentenced  to  pay  a  fine  of  Rs.  500.  He  has  also 
been  convict^id  under  Rule  4  framed  under  sec.  40  of  that  Regulation  and 
sentenced  to  pay  a  fine  of  Rs.  150. 

The  second  and  third  Petitioners,  Sewram  Khemani  and  Hanuman 
Bux  Khemani,  have  been  convicted  under  Rule  13  which  appears  at  p.  50 
of  the  Assam  Forest  Manual  and  have  been  sentenced  to  pay  a  fine  of 
Rs.  150  each. 

The  learned  vakil  who  appears  in  support  of  the  rule  contends  that 
the  convictions  ought  not  to  stand  inasmuch  as  sec.  C3  of  Regulation  VII 
of  1891  has  no  application  to  this  case  ;  and  if  this  contention  is  well- 
founded  it  would  appear  that  the  facts  found  are  not  sufficient  to  justify 
the  convictions.  Sec.  63  lays  down  that  "  when  in  any  proceedings  taken 
under]^this  Regulation,  or  in  consequence  of  anything  done  under  this 
Regulation,  a  question  arises  as  to  whether  any  forest  produce  is  the 
property  of  the  Government,  such  produce  shall  be  presumed  to  be  the 
property  of  the  Government  until  the  contrary  is  proved." 

In  the  present  ease  the  forest  produce  in  respect  of  wliich  tlic  offence 
is  alleged  to  have  been  committed,  was  the  produce  of  India-rubl)er  trees 
which  is  forest  produce  within  the  meaning  of  cl.  4,  sub-  cl.  (a)  of  sec.  3 
of  the  Regulation 
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It  U  argnod,  howovor,  tliat  the  rubber  troo.s  which  arc  allogod  to  havo 
been  illegally  tapped  are  not  in  the  possession  of  the  Government,  and, 
indeed,  according  to  the  case  for  the  prosecution,  are  in  the  possession  of 
lessees  from  the  Government.  It  is,  therefore,  contended  that  the  present 
prosecution  cannot  be  said  to  bo  a  proceeding  taken  under  negulation  VII 
of  1891. 

In  my  opinion  this  contention  is  not  well-founded.  Sec.  33  of  the 
Regulation  provides  tliat  "  No  person  shall  fell,  cut,  girdle,  mark,  lop,  tap, 
or  injure  by  fire  or  otherwise  any  reserved  tree  except  in  accordance  with 
rules  made  by  the  Local  Government."  Sec.  34  similarly  provides  that 
"  no  person  shall  make  use  of  any  forest  produce  of  any  land  at  the 
disposal  of  the  Government  and  not  included  in  a  reserved  forest  or  \nllage 
forest  except  in  accordance  with  rules  to  be  made  by  the  Local  Govern- 
ment." These  sections  are  followed  by  sec.  35  which  provides  in  cl.  (1) 
a  penalty  for  the  infringement  of  the  provisions  of  sec.  33  and  lays  down 
that  "  if  any  person  infringes  the  provisions  of  sec.  33,  he  shall  be  punished 
with  imprisonment  for  a  term  which  may  extend  to  six  months  or  with 
fine  which  may  extend  to  Rs.  500  or  with  both."  Cl.  (2)  of  sec.  35 
refers  to  cases  of  infringement  of  rules  made  under  sec.  34  and  lays  down 
that  "  the  Local  Government  may,  by  a  rule  under  sec.  34,  attach  to  the 
breach  of  any  rule  under  that  section  any  punishment  not  exceeding  that 
mentioned  in  sub-sec.  (1). 

It  is  obvious  from  an  examination  of  the  terms  of  sees.  33,  34  and  35, 
that  the  offences  committed  under  the  first  two  of  these  sections  and  the 
penalties  provided  for  such  offences,  apply  whether  the  reserved  trees  are 
or  are  not  in  direct  possession  of  the  Government.  If  this  is  so,  it  cannot 
be  doubted  that  a  criminal  prosecution  instituted  at  the  instance  of  a 
lessee  from  the  Government  for  the  infringement  of  the  provisions  of 
sec.  33  or  of  any  rules  made  under  sec.  34,  is  a  proceeding  taken  under 
the  Regulation  within  the  meaning  of  sec.  63.  I  must,  therefore,  hold 
that  the  Court  below  has  correctly  found  tliat  the  presumption  referred  to 
in  sec*  63  is  applicable  to  the  present  case  and  that  the  onus  was  upon  the 
Petitioners  to  prove  that  the  forest  produce  in  question  was  not  the  pro- 
perty of  the  Government. 

It  is  argued  in  the  second  place  that  no  charge  was  framed  in  respect 
of  offences  under  sees.  34,  35,  and  40  of  the  Forest  Regulation  and  the 
Petitioners  have  been  prejudiced  by  reason  of  such  omission.  In  mv 
opinion  there  is  no  substance  in  this  contention  ;  for,  the  facts  which 
would  sustain  a  conviction  under  these  sections  were  fully  set  out  and  the 
Petitioners  had  an  opportunity  of  meeting  the  case  which  was  presented 
against  them. 
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It  IS  argued  in  the  third  place  that  the  sentences  are  too  severe.  In 
my  opinion  there  is  considerable  force  in  this  contention.  Sec.  35  show^ 
that  the  maximum  amount  of  fine  which  may  be  imposed  under  either  of 
the  clauses  of  that  section  is  Rs.  500.  Having  regard  to  the  circumstances 
of  this  case,  I  think  that  the  fine  of  Rs.  500  imposed  upon  the  first  Peti- 
tioner under  Rules  2  and  5  made  under  sec.  34  of  the  Regulation  ought  to 
be  reduced  and  I  direct  that  it  be  reduced  to  the  sum  of  Rs.  100.  I 
further  direct  that  the  fine  of  Rs.  150  imposed  under  Rule  2  made  under 
soc.  40  of  the  Regulation  be  reduced  to  Rs.  25.  As  regards  the  Petitioners 
Nos.  2  and  3  each  of  them  has  been  sentenced  to  pay  a  fine  of  Rs.  150 
under  Rule  13  which  appears  at  p.  50  of  the  Assam  Regulation.  It  is  no 
doubt  true  that  under  Rule  13  a  man  may  render  himself  liable  to  convic- 
tion even  though  he  has  no  guilty  knowledge.  It  is  evident  upon  the 
circumstances  of  the  case  that  the  Petitioners  Nos.  2  and  3  had  no  criminal 
knowledge  or  intention.  I  therefore  direct  that  in  their  cases  the  fines  be 
reduced  to  Rs.  25  each. 

The  result,  therefore,  is  that  the  fine  imposed  upon  the  first  Petitioner 
is  reduced  from  Rs.  G50  to  Rs.  125  and  the  fines  imposed  upon  the  second 
and  third  Petitioners  are  reduced  from  Rs.  150  to  Rs.  25  each. 

Any  amount  of  fines  paid  in  excess  of  the  amounts  which  I  now  direct 
that  the  Petitioners  must  pay,  will  be  refunded  to  them. 

Sentences  redncecL 


(9  0.  a,  29.) 

IN  TttH  COURT!  01?  JUDICIAL  COMMISSIONER,  AT  OUDH* 

Sep.  IG  [CRIMINAL  APPEAL  No.  103  of  1905.]  1905. 

Present : — Mr.  Ryves. 

CHHOTE,— Accused, 

Versus 

THE  MUNICIPAL  BOARD  OP  LUCKNOW,— 0t>i>0HiTE  PartV. 

X.-\\\  P,  and  OHdh  MHrneipalities  AH  (I of  1900)  sic,  SS^  147  and  152—ltmomI  o/ 
huHding— Bight  of  accused  to  challenge  validHy  of  order  Ufulcr  ,v.  SS—Xoth'C—Iletrlah 

Held,  that  by  s.  152  of  the  K.-W.  V.  ami  Oudh  Municipalities  Aet,  an  aceitsctl  \yQmyw  U 
not  prohibltctl  fi-^m  challenging  the  validity  of  a  notice  isflueil  under  s.  88  of  the  Act,  where 
the  JBoard's  order  is  wholly  nltra  eire^, 

Babu  liar  JDayal  for  Applicant* 

The  Government  Pleader  for  the  Crown. 

Rf/ves,  0.  A.  J.  (7.— The  Municipal  Board  of  LucknoW  i?^sued  a  notice 
tinder  section  88  of  the  N.-AV.  P.  and  Oudh  Municipalities  Act  (I  of  IDOO) 
to  Chhote  to  remove  a  certain  building.    As  the  direction   given  hy  the 
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notice  was  not  complied  with,  proceedings  were  taken  against  Chhotc 
under  section  147  of  the  Act  and  the  case  was  tried  by  a  Bench  of 
Honorary  Magistnites.  Chhote  was  asked  if  he  had  obeyed  the  order  and 
he  admitted  that  he  had  not.  He  was  forthwith  sentenced  to  [)ay  a  tine 
of  Rs.  10  and  costs  and  was  directed  to  comply  with  the  notice  within 
two  weeks  and  in  default  he  should  be  challaned  again. 

(*hhote  appealed  from  this  order.  The  City  Magistrate  rejected  the 
appeal  in  the  following  words,  "  Accused  admitted  his  fault  in  the  lower 
l^ourt  and  I  refuse  to  (entertain  the  appeal."  From  this  order  the  applicant 
dihote  applied  to  the  learned  Sessions  Judge  in  revision  who  held  that 
un<ler  section  152  of  the  Municipalities  Act  he  had  no  jurisdiction  and 
dismissed  the  application.     Chhote  then  moved  this  Court. 

On  his  behalf  it  is  pleaded  that  his  admission  before  the  Bench  of 
Honorary  Magistrates,  that  he  had  not  complied  with  the  notice,  did  not 
amount  to  a  plea  of  guilty  because  he  denied  the  legality  of  the  notice. 
From  the  statements  of  his  pleader  it  appears  that  the  building,  which 
Chhote  has  been  ordered  to  demolish,  has  been  in  existence  for  the  last 
1(5  years  and  that  it  is  in  no  sense  a  building  which  the  Municii^ality  can 
order  him  to  remove  under  the  second  paragraph  of  section  88.  The  first 
paragraph  of  section  88  runs  as  follows  : — "  It  shall  not  be  lawful,  without 
tlie  written  permission  of  the  Board,  to  add  to,  or  place  against  or  in  front 
of,  any  building  any  projection  or  structure  overhanging,  projecting  into, 
or  encroaching  on,  any  street  or  into,  on  or  over,  any  drain,  sew^er,  or 
aqueduct  therein." 

Under  the  second  paragraph  the  Board  has  power  to  order  the 
removal  only  of  such  buildings,  projection  or  structure  as  come  within  the 
lirst  paragraph. 

On  behalf  of  the  Municipal  Board  it  has  been  argued  that  section  152 
prevents  this  Court  from  questioning  the  legality  of  an  order  passed 
under  section  88.  I  am  not  of  that  opinion.  A  very  similar  case,  namely, 
the  case  of  Jhau  Lai  v.  The  Municipal  Board  of  Lucknow  (1)  was  recently 
before  this  Court.  In  that  case  Jhau  Lai  was  convicted  for  having 
enlarged  an  old  cliahutra  without  having  obtained  the  permission  of  the 
Board.  The  case  in  revision  was  tried  ))y  Mr.  Chamier  who  was  led, 
from  the  description  of  the  place  given  him  by  the  applicant's  Counsel,  to 
visit  the  spot.  From  what  he  saw  it  became  clear  to  his  mind  that  the 
passage  in  which  the  chahufra  was  .situated  was  not  "  a  street,  road, 
thoroughfare  or  place  over  which  the  public  have  a  right  of  way."  He 
therefore  held  tliat  the  Municipal  Board  had  no  power  to  order  the  removal 
of  the  ehabutra.  With  reference  to  section  152  of  the  Act  he  held  that 
it  could  not  apply  to  a  case  where  the  Board's  order  was  wholly  ultra  vires 
(1)  Criminid  Application  No.  207  of  1904. 
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and  I  entirely  agree  with  him.  I  do  not  think  that  it  could  possibly  have 
been  the  intention  of  the  Legislature  to  allow  the  Municipal  Board  to 
convert  private  into  public  property  by  issuing  an  order  which  purports  to 
have  been  made  under  section  88  of  the  Act. 

I  therefore  set  aside  all  orders  heretofore  passed  in  this  ease  and 
direct  the  fines,  if  any  have  been  realized,  be  refunded  and  I  direct  a 
retrial  of  the  case.  An  opportunity  should  be  given  to  Clihote,  of  showing 
that  the  notice  issued  to  him  under  section  88  was  ifUni  vires  of  the  Board. 
If  the  (^ourt  is  of  opinion  that  the  notice  was  ultra  vires  then  he  must  be 
acquitted  of  the  charge  under  section  147  which  provides  only  for  the 
punishment  of  disobedience  of  a  lawful  direction  given  by  the  Board. 


(26  A.  W.  X,  22.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Jan.  2  [CRIMINAL  REFERENCE  No.  707  of  11)05.]  190G 

Present : — Mr.  Justice  Banerji. 

EMPEROR  V.  MIAN  JAN. 

Crhiuwd  Protrdure  Cvde,  8,  403--'Cha)'ge  of  till  offence  under  tsevthn  414  of  the  Indian 
Penal  Otde—Previous  conviction  under  #.  4J1  in  reftjfect  of  other  projfertt/ stolen  at  the  same 
time  andfivni  the  same  person, 

7/p/rf,  that  where  a  person  had  been  convicted  under  section  411  of  the  Indian  Penal 
Code  in  respect  of  certain  property  stolen  on  a  particular  occasion  from  a  particular  person, 
he  could  not  subsequently  be  trietl  for  an  offence  under  section  414  of  the  Code  in  rc8i>ect  of 
other  property  stolen  on  the  same  occasion  from  the  same  pei'son. 

This  was  a  reference  made  under  section  438  of  the  Code  of  Criminal 
Procedure  by  the  Sessions  Judge  of  Moradabad  asking  that  the  conunittal 
of  one  Mian  Jan  to  his  Court  might  be  quashed.  The  circumstances 
giving  rise  to  the  reference  are  thus  stated  in  the  order  of  the  Sessions 
Judge  : — 

*'  It  appears  from  the  committal  onler  in  this  case,  that  Mian  Jan  has  been  committed  to 
this  Court  for  trial  on  a  charge  under  section  414  of  the  Indian  Penal  Code.  The  charge 
sheet  sets  out  that  on  or  about  the  9th  of  October  1906  he  '  voluntarily  assisted  in  concealing 
the  stolen  property  of  Ram  Sarup,  which  he  knew  to  be  stolen,  by  making  it  over  to  luayat.' 
This  man  has  already  been  trietl  by  this  Court  and  convicted  on  the  1st  of  December  1905  on 
a  charge  of  having  on  or  about  the  9th  of  October  been  dishonestly  in  possession  of  property 
belonging  to  the  said  Ram  Sarup  knowing  it  to  have  been  stolen.  The  charge  now  preferred 
against  the  accused  relates  to  different  property,  but  the  property  to  which  both  charges  relate 
was  all  stolen  at  the  same  time  from  Ram  Sarup,  and  It  is  not  suggested  by  the  prosecution 
that  the  property  was  received  at  different  times, 

"  The  offence  of  voluntarily  assisting  in  concealing  is  not  distinct  from  the  offence  of 
dishonestly  receiving,  and  the  charge  now  preferral  cannot  be  held  to  be  distinct  from  the 
charge  on  which  the  accused  has  been  already  convicted.  It  seems  to  me,  therefore,  that  the 
committal  of  Mian  Jan  on  the  charge  under  section  414.  1.  P.  C,  is  ill(^l,  as,  under  section 
403,  Cr.  P.  C,  be  is  not  liable  to  be  tried  for  that  offence.'' 
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On  this  reference  the  following  order  was  jmssed  : — 

JJunerji,  J. — Having  regard  to  the  fact  that  it  U  not  the  case  of  the 
proj*ecution  that  the  property  which  forms  the  subject-matter  of  the 
prosecution  in  this  case  and  the  property  in  respect  of  the  jiossession  of 
which  the  accused  has  already  been  convicted  were  received  at  different 
times,  it  cannot  be  said  that  two  seimrate  offences  have  lieen  committed. 
The  principle  of  the  ruling  in  Queen-Kmjpress  v.  Malhan  (I.  L.  B,j  16 
AIL,  317)  seems  to  be  applicable  to  this  case.  The  commihnent,  therefore, 
Is  illegal.  I  accordingly  set  aside  the  order  of  commitment  and  all  pro- 
ceedings against  Mian  Jan  under  section  41:1  of  the  Indian  Penal  Code. 


(26  A.  W.  X,  23.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Jan.  2  [CRIMINAL  REVISION  No,  G74  of  1905.]  1906. 

Present : — Mr.  Justice  Banerji. 

EMPEROR  r.  SALIG  RAM. 

Penal  Chdi*,  (Act  Xo,  A'LV  of  1800J  g.  273— Sale  of  iwxiouii  food— DeJinUUm- Sale  of 
grain  in  bulk  in  a  close  i)it. 

Where,  as  a  matter  of  ti-ailc,  the  owner  of  a  grain  pit  sold  the  contents  of  the  pit  before 
it  was  opened  at  a  certain  sum  per  mauud  whether  the  grain  was  good  or  bad,  and  on  the  pit 
being  openeil  it  was  found  that  a  lai-gc  projKjrtion  of  the  grain  was  unfit  for  human  consump- 
tion, it  was  held  that  the  vendor  could  not  be  convictetl  under  section  273  of  the  Indian  Penal 
Code. 

The  facts  briefly  are  : — 

'  In  this  case  one  Rabi  Dat,  a  dealer  in  grain,  and  his  Muuib,  Salig  Ram,  ?old  the  contents 
of  a  closed  grain  pit  to  one  Jhunna  Lai.  The  agreement  was  that  Rs.  3  per  maund  should  be 
l)aid  for  the  grain,  in  whatever  condition  it  was  found  when  the  pit  was  openc<l.  On  o|)enhig 
the  pit  and  taking  the  grain  out  to  weigh  it,  it  was  found  that  a  consiilerable  pn>iK)rtion  of  it 
was  bad  and  unlit  for  human  consumption.  Both  the  dealer  and  his  servant  were  chargwl 
with  an  offence  under  section  273  of  the  luiUau  Tenal  Cotlc,  but  tlic  latter  only  was  coiivicltil. 
He  was  tinetl  Ks.  25.  and  ap[)lial  U\  revisiun  to  the  Additional  Scsslonw  Judge  of  Aligarli,  who 
iK'Ing  of  opinion  that,  on  tlie  facts  dlxclosoil,  the  applicant  could  not  rightly  be  conviclwl 
under  section  273,  refen-etl  the  case  to  the  High  Court  uniler  swiiun  438  of  the  T-ulc  of 
Criminal  ri'occilui'c,  with  the  i-cconmieiKlation  that  the  conviction  and  sentence  should  be  set 
iu?Idc. 

JJanerJi  /.—The  l^'jiuty  Magistrate  who  convicted  the  accused  iu 
this  case  clearly  misconceived  the  scope  of  section  273  of  the  Indian 
IVnal  I'ode.  AVhat  is  punishable  Under  that  section  is  the  sale  or  offer  or 
exi>osure  for  sale  of  noxious  articles  aa  food  or  drink  and  not  the  mere  wile 
or  offer  or  exposure  for  sale  of  noxious  articles.  In  this  ca(«c  the  accused 
did  hot  sell  any  article  ats  food  or  drhiL  He  sold  to  a  tnider  in  gl*aili  a 
grain  pit  colitiiining  some  350  maunds  of  grain,  a  portion  of  which  wm 
found  to  be  in  a  state  unfit  for  human  consumption*     As  the  sale  Ivas  fof 
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purpose  of  trade  and  not  as  food,  no  offence  under  section  273  was  com- 
mitted. Acceding  therefore  to  the  recommendation  of  the  learned  Ses- 
sions Judge,  I  set  aside  the  conviction  and  sentence,  and,  acquitting  Salig 
Ram  of  the  offence  of  wliich  he  was  convicted,  direct  that  the  line,  if  paid, 
be  refunded. 


(3  C.  L.  J.,  87.) 

IN  THE  HIGH  OOUKT  OF  JUDICATUKE  AT  CALCUTTA. 

June  21,  22      [CRIMINAL  REVISION  No.  3^2  of  1905.]  1905. 

Present : — Mr.  Justice  Targiter  and  Mr.  Justice  Woodroffe. 

JHARU  JOLA  .VND  OTHERS  r.  SHUKH  DEO  SINGU. 

Cognhubl^  offenre^  com  plaint  of  Sinte  of  the  acvnsed  »eitt  up  hjf  Police — Ti'iul  and  con* 
viction  by  Deputy  Mayittt rate—May iM rate  of  the  J)i)strict,JHri)*(liction  of,  to  order  proffcctft ion 
of  remaininy  aceH«ed—-CoynizaHce  of  comjplaint  ayainttthe/n—Ord^r^ propriety  of— Code  of 
Crimifttil  Procedure  (Act  VirflS9i<J^  «ec.  J 90. 

Ou  a  complaint  of  a  cqginaable  affeiice,  the  Police  j'cnt  up  aoiiie  only  of  the  accujiwl  pci-sonn 
who  were  tritxl  and  convicted  by  a  l^puty  Ma$<i8trat€  ;  subsciuently  the  District  Magii<trate 
or  Deputy  Commissioner  while  insi>ecting  the  Police  OutiKJst  made  a  note  that  the  remaining 
accused  !»houUl  be  sent  up  and  tliei-eupon  the  remaining  accused  were  sent  up  for  trial  and  the 
case  was  made  over  to  the  name  Deputy  Magintrate  ; 

Held,  that  nothing  was  made  over  to  the  Deputy  Maglstmtc  at  firbt  except  the  am  of 
some  of  the  accused  who  had  been  previously  tried  and  convicteil. 

Held  also,  that  the  proceedings  taken  agaiiwt  the  remaining  accuseil  without  any  one 
formally  taking  cognizance  of  the  case  wcrc  irregularly  instituted  and  sboukl  be  act  aside. 

AppKcation  by  tlie  Petitioners. 

Order  to  eend  up  some  o£  the  accut^ed  who  had  not  been  sent  up  by 
the  Police  for  the  trial  of  a  cognizable  offence  on  the  conviction  of  some 
others  previously  sent  up  and  convicted* 

The  material  facts  appear  from  the  judgment. 

Mr.  Jachon  and  Babu  Sarat  Chandra  Basak  for  the  Petitioners. 

No  one  api)eared  for  the  OpiK)site-party. 

The  judgment  of  Court  was  delivered  by 

Panjiter,  J.— On  Gth  NoAember  19U4,  Sukli  Deo  Sin«/h  lodged  a 
couipluint  of  criminal  trespass  and  theft  of  paddy  against  Khukhu  Singh  and 
Bhoju  Singh  and  these  D  petitioners.  The  Police  sent  up  Khukhu  and 
^hoju  tor  trial  under  sees.  379  and  447,  Indian  Penal  Code,  and  those  2  men 
were  tried  and  convicted  by  Deputy  Magistrate  Babu  Jatindra  Natli  Guptii. 
Afterwards  the  Deputy  Commissioner  made  a  note  when  inspecting  the 
Police  Out-post  that  tlie  remaining  accused  should  Ik;  sent  up  ;  and  the  Po- 
lice :*6ttt  a  copy  of  the  miQ  to  Head  quarters  and  its  purport  was  copied  into 
the  ord^r  sUeet  of  the  case.    The  re:sult  wa^j  that  these  9  petitioners  wer^ 
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sent  up  for  trial  and  the  case  was  made  over  to  the  same  Deputy  Magis- 
trate for  trial. 

These  are  the  facts  as  we  learn  from  the  pajiers  and  tlie  Deputy 
Conunissioner's  explanation.  A  rule  was  issued  calling  on  him  to  show 
cause  why  tlie  order  made  hy  Iiim  on  tlie  13th  March  hist  directin*^  that 
*' the  remaining  nine  accused  j)ersons  should  be  sent  up"  should  not  be 
set  aside  on  the  ground  that  he  had  no  jurisdiction  to  make  the  order, 
l>ecaUse  the  case  was  not  l>efore  him  and  it  had  not  l»een  witlidrawn  to  liis 
own  file  from  that  of  tlie  Deputy  Magistrate  *;  or  in  tlie  alternative,  why 
the  hearing  of  the  case  should  not  be  transferred  to  some  other  Magis- 
trate competent  to  deal  with  it,  either  in  the  District  or  in  some  other 
District. 

We  have  considered  his  explanation  and  heard  the  learned  Counsel 
who  appears  for  the  j)etitioners. 

We  find  it  difficult  to  make  out  clearly  whiit  w\ns  done.  The  Deputy 
C*ommissioner  says  that  only  the  case  of  the  two  accused  Khukhu  and 
Bhoju  was  made  over  to  the  Deputy  Magistrate  for  trial  at  first,  and  he 
(the  Deputy  Commissioner)  had  jurisdiction  to  take  cognizance  of  the 
comiJaint  against  these  9  petitioners  under  sec.  IIKI  (v).  Criminal  Proci*- 
dure  Code.  Now  it  is  quite  true  that  nothing  was  made  over  to  the 
Deputy  Magistrate  at  first,  except  the  case  of  Khukhu  and  Bhoju,  and  if 
the  Deputy  C-onnnissioner  had  definitely  taken  cognizance  of  the  coni- 
jdaints  against  these  9  j)etitioners  under  sec.  190,  we  should  have  had  to 
consider  whether  he  had  not  jurisdiction  tb  take  cognizance  and  whether 
the  rulings  in  the  cases,  Moid  Siiujli  v.  Mahuhir  Sinfjli  (1),  Gohtbd*/  Shai/ch 
V*  Qneen^Kmpress  (2)  would  apply  to  this  case. 

As  we  understand  the  Deputy  C^ommissioner*s  explanation,  the  posi- 
tion is  this.  He  himself  and  he  alone  was  couii)etent  to  take  action 
against  these  9  petitioners  but  he  passed  no  orders  on  this  case  hi  that 
capacity  (paras.  3  and  5).  The  Deputy  Magistrate  had  no  jurisdiction, 
nor  was  there  any  proceeding  before  his  Court  (para.  5).  It  is  not  (ex- 
plained then  who  actually  took  cognizance  of  the  complaint  against  these 
petitioners,  and  if  these  proceedings  were  irregularly  instituted  we  have 
no  course  but  to  set  them  aside. 

Accordingly  we  make  the  rule  absolute  and  r^i'i  aside  the  order  for 
the  prosecution  of  these  i)etitiouers  solely  on  the  ground  that  it  does  not 
;tpi)ear  that  any  one  formally  took  cognizance  of  the  complaint  against 
these  petitioners. 

l((de  made  ahsohde ;  order  set  aside. 
(1)  (ISyUj  i  0.  W.  N.,  212.  (2)  {\w>)  I.  L.  U.,  27  Oalc.  UZU  j  I  C.  W.  N.  827. 
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(3  C\  L.  J.,  90  ;  10  C.  ]\\  X,  1S2.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Nov.  3  [CRIMINAL  REVISION  No.  W2  of  1905.]  1905. 

Present : — Mr.  Justice  Woodroffe  ami  Mr.  Justice  Mookerjee. 

SHEIKH  ABDOOL  SAMAD, 

THK  (^OltPORATroN  OF  CAL(X'TTA. 

Calcutta  Municipal  Ad  ( IIT  of  JSOifj.  a/v.  U\)~  J)t'iiwlition  of  hidldiHg  order  /or - 
Deriation  from  plan  ttandioned  —AHgt'ttsment  on  the  drriation  —  AcquirisceiU'e — Order  made  lomj 
after  notice — Order ^  if  projter-  Order ^  propriety  of -High  fourth  Jurisdiction  of  to  rerixe  suck 
order — Ciide  of  Criminal  Procedure  (AH  V  of  ISOSj^  .'ca.  435  —  Iifvision,  p:}wer  of—Diftcrction 
of  yfagistr.ite. 

The  Ociicral  Committee,  if  satisfietl.  nf  the  exi^teiiee  nf  the  eircumstances  mcntloticrl  in 
section  440  of  the  Caleutta  Munieipal  Act.  may  or  may  not  make  an  application  to  the  Mao-ih- 
trate  for  demolition  of  a  building  or  a  portion  of  it  crectwl  in  violatitm  of  or  contrary  to  the 
plan  Hanclioned  by  the  Municipality,  but  when  such  an  application  is  miwlc  t«>  the  Majristratc, 
be  also  has  a  discretion  either  to  make  or  t«)  refuse  the  order  under  >ectio:i  4*1)  of  the  Act. 

When  a  Magistrate  has  not  pro^i^rly  exerci*^.'*!  his  di-cretion.  the  onler  is  not  a  pri>pcr 
order  and  the  High  Court  has  iR)\ver  to  set  it  aside. 

A|>plication  In-  the  Petitioners. 

Order  under  section  119  of  the  Caleutta  Munieipal  Aet  for  demolition 
of  a  l)uildin;r,  a  cook-shed,  created  in  deviation  of  the  place  sanctioned  hy 
the  Municii)ality. 

The  facts  of  the  case  appear  fully  from  the  judo;ment. 
Mr.  i\  L,  Roff  with  Bahil  Oeheiuira  Sath  Jhtffrhi  for  tlie  Petitioner. 

}3al>u  Manmatha  yuth  Mookerjee  for  the  Opposite-party. 

The  judgment  of  the  Court  was  delivered  l)y 

Woodroge,  J.— The  facts  of  this  case  are  briefly  these  : 

On  the  10th  of  January  1902,  the  petitioner  obtained  from  the  Cor- 
poration of  Calcutta,  a  sanction  for  an  additional  building  in  respect  of 
premises  Nos.  10  and  11  Damzen's  lane.  Thereafter  he  commenced  to 
make  additions  to  these  premises,  but  as  is  admitted,  he  to  a  certain 
extent,  deviated  from  the  sanctioned  plan.  The  building  with  such  devi- 
ations, was  completed  in  the  month  of  August  1902.  After  that  date  the 
Municipal  assessment  of  10  Damzen's  lane  which  had  been  previously  a 
tw*/<'^  was  raised  from  Hs.^H I  to  a  sum  of  Rs.  2,700  which  was  on  the 
petitioner's  objection  reduced  by  the  Chairman  of  the  Municijjality  to  a 
sum  of  Rs.  2,187  and  the  assessment  of  the  premises  No.  1 1  was  raised 
from  Rs.  1,080  to  Rs.  l,5r)l,  the  assessment  having  been  increased  in 
consequence  of  the  improvements,  additions  and  altenitious  which  were 
made  in  respect  of  the  premises,  :  :::^ 
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Amongst  the  aililitions  so  made  was  a  cooking  shed  erected  by  the 
petitioner  in  the  year  1903.     An  application  was  in  that  year  made  by  the 
Chairman  of  the  Corporation  for  an  order  for  demolition  under  section  449 
of  the  Calcutta  Municipal  Act,  and  the  petitioner  was  called  upon  to  show 
cause  why  the  cooking-shed  which  was  alleged  to  have  been  erected  with- 
out permission  should  not  be  demolished.     Subsequently  however  with  the 
consent  of  the  petitioner  an  order  was  made  under  which  he  was  directed 
to  demolish  half  the  length  of  the  cooking-shed  and  this  order  was  finally 
carried  out.     Nothing  was  at  this  time  sjiid  about  the  matter  now  com- 
plained of.     Some  t>vo  years  after  this,  another  application  was  made  by 
the  (liairman  of  the  (.Wporation  on  the  20th  Februarj-  1905,  uj>on  which 
a  notice  was  issued  to  the  |>etitioner  by  the  Municipal  Magistrate  calling 
upon  the  petitioner  to  show  cause  why  the  unauthorised  construction  of 
the  portions  of  the  buildings,   10  and  11   Damzen's  Lane,  should  not  be 
demolished.     The  constructions  referred  to  in  that  notice  arc  the  devi- 
ations from  the  original  plan  sanctioned  in  1902  and  which  were  made  in 
that  year.     Upon  this  application,  the  Municipal  Magistrate    made   the 
order  which  is  now  complained  of  and  which  is  dated  the  5th  of  August 
1905,  by  which  he  ordered  the  petitioner  to  remove  the  veraniks  of  both 
the  stories  on  tlie  south  of  Damzen's  Lane  and  to  set  Ijack  his  building  on 
tlie  second  story  beyond  10  feet  from  the  wide  street  so  as  to  conform  to 
the  sanctioned  plan. 

The  petitioner  thereupon  obtained  a  rule  calling  upon  the  31uuicipal 
Magistrate  to  show  cause  why  the  order  complained  against,  dated  the  5th 
August  1905,  should  not  be  set  aside* 

It  has  been  contended  on  behalf  of  the  petitioner  that  the  order  was 
Hot  one,  under  the  circumstances  of  the  case,  which  it  was  proper  for  the 
Magistrate  to  make  having  regard  to  the  fact  that  the  Magistrate's  pro- 
ceedings took  place  in  the  year  1905  in  respect  of  a  deviation  which  was 
made  in  the  year  1902,  as  also  to  the  fact  that  since  the  deviation  was  com- 
pleted in  1902,  there  have  been  two  revaluations  of  the  premises  by  the  Cor- 
lK)ration — revaluation  based  upon  the  improvements  including  the  iK)rtion 
of  the  irt'emises  now  objected  to,  and  further  having  regard  to  the  fact  that 
in  1903,  wlien  proceedings  were  taken  by  the  Corporation  in  resi>ect  of  the 
unauthorised  construction  of  tlie  cook-shed,  no  complaint  was  then  made  in 
rcsj>ect  of  tlie  vemndas  which  have  now  Wen  ordered  to  be  demolished  and 
which  form  i>ortion  of  l>oth  the  i)remises  to  wliicli  we  have  referred. 

It  appears  to  us  having  regard  to  the  circumstances  already  stated, 
that  assuming,  as  api>ears  to  Ijc  the  case,  that  there  are  some  deviations 
from  the  sanctioned  plan  of  19t>2,  tliat  the  order  is  not  a  proper  or  fair 
oUe  to  midie» 
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It  has  been  urged  by  the  learned  pleader  who  appears  on  behalf  a£ 
the  Corporation  that  this  CWrt  has  no  jurisdiction,  sitting  in  revision,  to 
deal  with  the  orA^r  th.at  has  been  made.  He  has  further  contended  that 
it  cannot  lie  said  that  the  order  was  within  the  moaning  of  section  4.^3, 
Criminal  Procedun*  Code  either  incorrect,  illegal  or  improper. 

With  the  question  of  the  propriety  in  fact  of  the  order,  we  have 
already  dealt.  The  point  now  before  us,  is  whether  or  not,  we  can,  upon 
an  application  of  tJiis  nature,  set  aside  the  order  which  the  Magistrate  has 
made.  That  order  was  parsed  under  section  449  of  the  Calcutta  Munici- 
pal Act.  Under  that  section,  the  General  Committee,  if  satisfied,  "  that 
the  erection  or  re-erection  of  any  building  has  been  commenced  without 
obtaining  the  permission  of  the  Chairman  or  when  an  appeal  or  ^-eference 
has  l3een  made  to  the  General  C-omraittee  in  contravention  of  any  orders 
passed  by  the  General  C^ommittee,  then  the  General  Oommittee  may  apply 
t^  a  Magistrate,  and  the  Magistrate  may  make  an  order  directing  that  the 
work  done  or  so  much  of  the  sa^ne  as  has  been  unlawfully  executed,  l>e 
demolished  by  the  owner  of  the  building  or  altered  by  him  to  the  satisfac- 
tion of  the  C/ommittee  as  the  case  may  require,  or  directing  that  the  work 
done  or  so  much  of  the  same  as  lias  been  unlawfully  executed,  be  demo- 
lished or  altered  by  the  Chairman  at  the  expense  of  the  owner  of  the 
building/'  It  is  to  be  observed  that  the  word  used  both  in  connection 
with  the  action  of  the  General  Committee  and  of  the  Magistrate  is  "  may  " 
not  "  shall." 

It  has  however  been  contended  that  though  the  General  C/ommittee, 
if  satisfied,  of  the  existence  of  tlie  circumstances  mentioned  in  section  449, 
may  or  may  not  make  an  application  to  the  Magistrate  yet  that  once  such 
application  is  made  to  the  Magistrate,  he  has  himself  no  discretion  as  to 
whether  an  order  should  be  passed  or  not. 

Looking  however  to  the  language  which  is  used  in  the  section  we  do 
not  think  that  the  contention  is  a  sound  one.  This  is  not  like  the  case  of 
a  prosecution  under  the  Penal  Code  in  which  imperative  words  are  used 
rendering  it  obligatory  U[>on  a  Magistrate  to  convict  an  accused,  provided 
that  an  offence  has  been  made  out,  but  giving  a  discretion  within  certain 
limits  as  to  the  penalty  which  may  be  im{>osed.  We  are  of  opinion  that  it 
cannot  Ik*  said  that  the  same  language  is  used  in  either  case,  that  if  the 
General  Committee  have  a  discretion  in  the  matter,  the  Magistrate  himself 
has  none*upon  the  question  whether  an  order  should  be  made  though  if 
this  is  determined  in  the  affirmative,  the  nature  of  the  order' is  fixed  by 
the  Act,  a  circumstance  which  itself  indicates  the  necessity  of  allowing 
the  discretion  to  the  Magistrate,  which  the  words  of  the  section  appear  to 
give  him.    This  being  so,  we  think  that  as  the  Magistrate  had  a  discretion 
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either  to  make   or  to  refuse   the  order  under  section  440,  the  discretion 
under  tlie  eircuinstanees  of  this  ease  has  not  been   j)ro|)erly   exercised. 

We  therefore  make  the  ruh»  absolute  and  sot  aside  the  order  of  the 
Municipal  Ma«i:istrate.  dated  the  5th  August  lOi);"). 

Ihile  miule  ahaofute  ;  order  set  aside. 


(S  C.  L,  J.,  137.) 
IN  THE  HiaH  (t)URT  f)F  JUDICATURE  AT  (^ALiTTTA. 

Sept.  r>  [('HTMFXAL  REVrSTOX  No.  lOOD  of  1005.]  1005. 

/^•^.>v///;— Mr,  Justice  Woodroffe  and  Mr.  Justice  Mookt^rjee. 

NARAYAN  MTSSER  and  others, 
BHUGAVAN  MTSSER  Axr.  otheiis. 

(Ynnutal  Prooetltirr  (\Hle  ( Act -V  oj  ISOSj.  Mnrf'um  14^'}  —Iunuoi'(*nh]e  pi'oitfiti tj^  iJhpMf(*  re- 
lathifj  to, — I'orx  paid  tnj  pi ///fi  ma  far  prrftn'tiiiirj  SriifJh  rprPitnuuj  at  (ttn/a.  not  projitx  of  im- 
morrnhlt*  pi'opprtij  Jt/ri-sflirtiofi  to  iiit^itiifr  /trocrrdiKf/x  under  xectitni  245.  ('rimiwtl  2*r(*redMrf 
Codr.for  dixpnte  with  regard  to  anrh  fee^. 

l*rooce(]in<rM  umlor  s.'ction  145.  Criminal  Proceiluro  Cnlo.  cannot  l>c  instilutcHl  in  rin*|>c«''t 
of  a  (lisputo  iK'tWL'cii  two  parties  rdating  to  the  ilistrihution  of  foo-'  |)aitl  by  plljrnms  at  (Java 
for  porfoi'minjr  Sr.idh  oorom  >ny,  althoujrh  tlieiv  may  h?  a  likclilnMul  <»f  a  breach  r>f  the  |»oa<*o 
in  con-^c  |uence  of  suMi  <lis[mti\  Such  fci**»' can  in  no  s?:hc  be  siid  to  })o  })rotits  which  issne 
out  of  land. 

Application  by  the  First  party  to  a  proceedint/  under  section  145, 
Criminal  Procedure  Code,  for  setting  aside  an  order  <U»claring  the  Second 
]>arty  as  beint/  in  possession  of  the  rit^ht  to  collect  two-thirds  of  the  pindu 
alms  at  the  Poon  Poon  river  and  directintr  that  they  do  retain  jjossessiou 
of  such  ritfht  until  ovicted  in  due  course  of  law. 

The  material  facts  appear  from  the  judgment. 

Mr.   P.  A.  lioj/  and  Babu  Surendra  Sath  (ihoMd  for  the  Petitioner. 

Babu  Dasaraihi  Snnyid  for  the  Opposite  party. 

The  judgment  of  the  ( Vurt  was  delivered  by 

Moolerjee,  J, — This  Rule  was  issued  by  this  Court  calling  upon  the 
District  Magistrate  of  Patna  to  show  cause  why  an  order  made  under  sec- 
tion 145,  ('riminal  Procedure  Code,  should  not  be  set  aside. 

The  learned  vakil  who  appears  to  show  cause  does  not  attempt  to 
support  the  order,  and  in  our  opinion  it  cannot   be   maintained. 

It  appears  that  there  was  a  dispute  between  the  parties  relating  to  the 
distributicm  of  certain  fees  paid  by  pilgrims  at  (lava  for  performing  the 
Sradh  ceremony,  and  the  dispute  was  such  that  there  was,  according  to  the 
Magistrate,  a  likelihood  of  a  breach  of  the  peace.     But  that  is  not  the  sole 
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oloment  which  would  ^ivo  jurisdiction  to  a  Magistrate  to  proceed  under 
section  145.  There  was  obviously  no  dispute  relating  to  immoveable  pro- 
perty, because,  the  fees  paid  by  pligrims  at  Gaya  for  the  performance  of 
the  Sradh  ceremony,  can,  in  no  sense,  l>e  said  to  be  profits  which  issue  out 
of  land.  It  is  obvious  that  section  145,  ('riminal  Procedure  Code,  cannot 
have  any  application  to  a  case  of  this  description.  The  Rule  is  therefore 
made  absolute. 

It  will  however  l)e  open  to  the  District  Magistrate  to  take  proceedings 
under  section  107,  (Viminal  Procedure  (^ode,  if  he  considers  it  necessarv 
to  do  so  for  the  preservation  of  the  public  peace. 

Jhfle  made  ahsolute. 


(3  r.  L.  ./.,  138.) 
.  IX  THE  HIGH  rOURT  OF  JUDK^ATURE  AT  CAUX^TTA. 
Oct.  18  [CRIMINAL  REVISION  No.  ^47  of  1905.]  1905. 

Present : — Mr.  Justice  Woodroflfe  and  Mr.  Justice  Mookerjee. 

NOGENDRA  NATH  SADKHAN, 

Versa  a 

THE  (CORPORATION  OF  CALCUTTA. 

Calcnfta  MifMtrijhfl  Art  (III  of  JSOf),  B,  (\)  Stct'wHn  449,  ^7 o— Acquit tul  vmJfr  miion 
.57.5 — Jtcfiiml  to  retni'rt  N  plan  to  which  xunctioH  ha*  hccn  ohtnincd  by  niitttepceMcntation  and 
fniud — Octlct'  pceclndiHg  the  petitioner  from  luilding  acmrding  to  ^Hch  plan — Mtigistratr  not 
Ciiui/jetrnf  to  mahc  *uch  order. 

Where  in  a  prosecution  uiulcr  section  449  of  the  Calcutta  Munici|ml  Act.  t)ie  Magistrate 
acriuittcd  the  accuse*!  under  section  579  of  the  Act,  but  foun<l  that  tlie  sanction  to  the  plan  hatl 
lK»en  obtaine<l  by  misrepresentation  and  f rami,  and  luaile  an  onler  proliibi ting  the  jjetitioncr 
from  building  the  secomi  storj'  on  the  basis  ot  such  pUin  and  (h'recting  that  the  sanctionetl  plan 
filed  by  him  be  not  retunied  to  him. 

J  [eld :  that  the  Magistrate  was  not  competent  to  make  an  order  of  that  de^nption. 

Application  by  the  petitioner. 

Order  purporting  to  he  under  section  449  of  the  Calcutta  Municipal 
Act,  prohibiting  the  petitioner  from  building  the  second  story  of  his  build- 
ing in  accordance  with  a  plan,  the  sanction  to  which  had  been  obtained 
under  misrepresentation  and  fraud,  and  refusing  to  return  the  sanctioned 
plan  to  the  petitioner. 

The  facts  of  the  case  ap{)ear  from  the  judgment. 

Babu  Bahli/iinath  Putt  for  the  Petitioner. 

Babu  Bepin  Chamlm  Mullick  for  the  Opposite  party. 

The  judguient  of  the  Court  was  delivered  by 

Mookerjee,  ,7.— This  is  a  Rule  issued   by  this  ( 'Ourt  calling  upon  the 
Municipal   Magistrate    of    (.'alcutta,    and    upon    the    Chairman   of   tho 
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Corporation  to  show  cause  why  so  much  of  tho  order  made  hf  the 
Magistrate  on  the  27th  June  1905  a>*  directs  the  petitioner  not  to  build  the 
secowl  story  an<J  not  to  take  Iwck  the  plan  filed  by  him  should  not  be  set 
aside. 

It  appears  that  proe/*e<Un^s  were  instituted  by  the  General  Committ^^e 
under  section  449  ^f  the  Calcutta  Municapal  Act.  The  Magistrate  was 
asked  to  make  an  order  upon  the  present  {petitioner  directing  that  tbe  Iwijld- 
ing  erecte<l  by  him  or  so  nuich  of  it  as  has  Ijeen  unlawfully  executed  l>e 
demolished  or  altered  to  the  satisfaction  of  the  Magistrate.  Tl*e  learned 
Magistrate  found  that  there  was  no  ground  for  making  an  order  io  terms 
of  that  section  and  he  acquitted  the  accused  under  section  579  of  the  (Cal- 
cutta Municipal  Act.  But  he  found,  that  sanction  to  the  plan  submitted 
by  the  petitioner  was  obtained  by  misrepresentation  and  fraud,  and,  there- 
fore, he  considered  that  it  was  conipet^^nt  to  him  io  make  an  ftrder  preclu<l- 
ing  the  petitioner  from  building  the  second  story  on  the  sanction  obtain^it 
by  such  misrepresentation  and  fraud.  He  therefore  ordered  that  the  sanc- 
tioned plan  filed  by  the  petitioner  l>e  not  returned  to  him.  In  our  opinion 
the  Magistrate  was  not  comj>etent  to  make  an  order  of  this  description 
under  section  449.  The  Rule,  therefore,  nmst  ))e  made  absolute  and  this 
jmrtion  of  the  order  must  l>e  set  aside.  We  wigh  it  to  be  understood, 
however,  that  our  order  will  not  preclude  the  C^orporation  from  taking  such 
step>  as  it  may  be  mlvised  to  take  for  the  purpose  of  effecting  the  demoli- 
tion of  the  building. 

Jiitle  made  ahsolute. 


(8  Bom.  L.  7?.,  22.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

Dec.  5  [CRIMINAL  REVISION  No.  217  of  1905.]  1905. 

Present : — Sir   Lawrence   Jenkins,    K.  (\  I.  E.,    f 'lii<^f   Justice,  and 

Mr.  Justice  Russell. 
EMPEROR  r.  HUSSEIN  NOOR  MAHOMED, 

Bomhay  Premithn  of  Oamhlinfi  Art  (ttow.  Aot  IV of  IfiST).  tter.  12—Pnhlh  plurr,  xttrrt 
or  thitroyghfave—Oamhring  in  n  ^pconfl  rhuix  rompattiuent  in  a  M/u*e'ui1  lUice  J-lrprt^iiii  ryitnimi 
fhroMffh—  Afcu^pA  found  ffnmhVin:!  at  thr  It^irrAutf/  Station,  a^hn-^  thr  train  Mtopf}r(t  for 
en^hif  pvrfiose^—Pnhlic  place — Interpretation. 

The  woiil  "  place,"  in  r.  12  of  tlip  Bombay  Provoiifion  of  aamblinj?  Act  1IW7.  iV  qimlifio<l 
l)y  the  wonl  ''  public,"  and  havinpr  rcjranl  to  it*  ronti-xt  ami  \U  position  in  tliat  c<>iitext,  it 
must  mean  a  place  of  the  same  pronoral  character  as  a  "  road  or  thoroughfare,"  Hse  it  was 
pointlesR  to  u^e  the  wordK  "  street  or  thorouj^hfare"  as  ther  are   there  tt»<e«l. 

A  railway  carriajre  forminpr  part  of  a  through  spv- -ial  train  i<  not  a  public  place  within 
the  meaning  of  s.  12  of  the  Bombay  Prevention  of  (Jamblincr  Act  1SS7. 

Per  J"/*;!*;*;?,  ^'.  .7.-1  would  be  slow  to  place  en  the  section  (8.12)  an  interpretation 
that  woiUd  curtail  itP  legitimate  Fcoj>e.   biit  I  am  unable  to  regard  the  roilwnv  carriage  in 
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which  the  accoaed  -were  as  poAseming  such  charactcristicAof,  or  bearing  raeh  a  general 
reaemhlanoe  to,  a  street  or  thorongbfiare  as  to  joMify  us  in  hoMing  that  it  wa8  a  public 
place  within  the  meaning  of  g.  12. 

Per  RuiifU^  J.—l  am  of  opinion  tliat  to  call  or  clescrlbc  either  the  railway  line  at  the 
()))ot  in  question  (i.  c.,  at  the  Beversin^  Station  where  the  train  stopped  for  engine  purpone^^ 
only  and  where  the  public  would  not  have  any  right  without  the  permission  of  the  railway 
Oompany  to  be  on  the  line  at  all)  or  tlie  carriage  (in  a  R{>ecial  train  which  took  no  pawcongers 
between  the  twoterminii  of  the  joumoy)  in  which  the  accused  were  playing  as  coming  within 
any  of  the  terms  **  public  street,  place  or  t lioroughfape'*  (In  «.  12  of  the  Bombay  Prevention  of 
Gambling  Act)  w^^ild  be  to  place  a  wrong  inteqiretntlon  upon  those  words. 

The  facis  of  the  case  briefly  are  : — 

The  accused  Hussein  Noor  Mahomed  and  seven  others  were  travelling  in  a  secoml  da^n 
compartment  in  a  carriage  in  an  up' race  special  train  from  Poona  to  Bombay,  on  the  2Qd  of 
September  l%0o.  The  special  train  ran  through  and  picked  up  no  passengers  at  any  of  the 
interme<iiate  stations  V»etween  Bombay  and  Poona.  It  was  the  practice  of  the  fiailway  Com- 
pany  to  start  such  trains  only  in  case  a  sufficient  number  of  passengers  offered  beforehand  to 
travel  by  it.  The  train  containing  the  accused  i>erson«,  had  on  the  day  in  qucf^tion,  stouMil 
at  the  Reversing  Station,  for  engine  puqioscs  only  ;  when  the  |joliee  raided  tlie  comitaxdnent 
ami  found  the  accused  sitting  rouml  a  piece  of  cloth  bearing  various  ilevioes  there  on  a8  heart 
anchor,  crown  &c.,  ami  engaged  in  what  is  known  as  the  heart,  anchor  and  crown  game  with 
dice  and  money.    Jt  was  a  game  of  cluuioc  and  not  a  game  of  skill. 

The  llftgi»*trate  by  whom  they  were  trletl  fouml  the  nccuse<l  guilty  of  gambling  In  a  public 
place  within  the  meaning  of  a.  12  of  the  Bombay  Prevention  of  Gambling  Act  1887  ;  anil 
sentODced  accused  No.  8  to  rigorous  Imprisonment  Cor  one  month  and  the  rest  to  pay  a  fine  of 
Rs.  40  eaob.  In  hokling  that  the  compartment  in  which  the  accused  were  Couml  gambling 
was  a  public  place  within  the  meaning  of  i.  12  of  the  Act,  the  Magistrate  remarked  : 

The  accused  arc  said  to  have  been  fouml  gamblinpr  in  a  railway  carriage  of  the  race  special 
9econ<l  class  which  ran  on  that  date  from  Poona  to  Ik.mbay.  The  question  for  determination 
is  therefore  whether  such  a  carriage  comes  within  the  meaning  of  the  wonls  '•  public  stroet 
place  or  thoroughfare.*"  There  arc  no  definitions  given  in  the  Act  of  thasc  expresHlong  ;  nor 
are  there  Indian  rulings  to  guide  this  Court  in  determining  the  above  question.  Certainly  a 
railway  carriage  will  not  be  a  public  Ktreet  or  thorouglifare.  But  it  is  to  be  Been  whether  it 
can  be  a  jmblic  place  or  not  The  English  case,  Zmtffrhh  v.  Archer  (10  Q.  B.  I).  44)  i^  i 
think  on  all  fours  with  this  case  though  the  latter  has  some  special  circumstances  attemling  on  ii^. 
In  that  case  it  wa**  held  that  a  railway  carriage  while  travelling  on  its  journey  is  within  the 
definition  of  "  an  open  ami  public  place  to  which  the  public  have  or  are  permitted  to  have 
access "  in  the  section  (3  of  ttie  Vagrant  Act  Amendment  Act  1873—36  6i  37  Vic.  c.  38). 
Though  we  have  not  g«»t  the  same  wowIk  in  our  s.  12  of  the  Gambliug  Act,  the  expreftOoii 
"  public  street,  place  or  thorouglifare  *'  carries,  I  think,  the  same  meaning.  It  is  contende<l 
on  behalf  of  the  defence  that  the  «>«i virion  in  that  case  vras  secured  l)ecausc  there  were  in 
that  section  the  a<lditioual  wonls  *'  any  o|h>u  place  to  which  the  public  have  or  are  permkte<l 
to  have  access."  But  from  the  o|»{iii<MiK  given  by  Mme  of  the  Judges  in  that  case  about  the 
ca«*e  of  Ex  parte  Fre^Mone^  which  was  tleei<k><l  before  the  additional  wonls  were  inserted  I 
think  that  this  contention  does  not  hold  j;oo<l.  I^ml  Coleridge,  C.  J.  had  said  "  in  Et  parte 
FreeMtme  where  it  was  held  that  a  conviction  u]K)n  5  Geo.  IV,  c.  83,  s.  4,  for  playing  canls  in 
a  milway  carriage  must  be  set  a>ii«le  because  it  was  not  shown  affirmatively  that  the  carriage 
was  being  u^ed  for  the  conveyance  of  passengers  there  is  a  strong  intimation  of  opinion  that 
if  the  eviilence  had  been  forthcoming  the  conviction  woulil  have  been  sustained."'  Another 
Judge  Stephen,  J.  gives  his  opinion  in  the  following  words  :  ^'  I  am  of  the  same  opinion. 
Although  it  was  not  actually  decided  in  Ex  parte  FreMene  that  a  railway  carriage  while  in 
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tbp  aot  of  roTiToyinfr  pa«songrcrs  was  an  open  and  public  place  within  5  Geo.  IV,  c.  83.  it  may 
bo  inferred  timt  if  the  facts  had  raise*!  the  (juestioTi.  the  Court  would  have  decide<l  it  in  the 
affirmative. 

••  It  is  furtlier  eontendtnl  on  behalf  of  the  <lefence  that  the  train  in  which  the  acctuitti 
travellctl  was  a  race  special,  and  that  as  ijasnengers  were  not  allowe*!  to  get  in,  at  intermediate 
stations  between  Bombay  and  Poona  and  between  Po  nna  and  Bombay,  the  carriages  of  that 
train  would  not  come  within  the  meaning  of  the  w«»rd  "  public  place."  Mr.  Muirheafl  the 
Traffic  Manager  of  the  (i.  I.  P.  Railway  Company,  was  examined  as  to  rules  and  (unlcrs  in 
connectij>n  with  the  running  of  Race  spi'cials.  From  the  evidence  an<l  dt»cuiT)ents  pro<luciil 
it  apj)ears  that  the  stoppagt^  of  tlu^se  tmin**  at  Karjat  and  I^onavla  are  fur  engine  puriw«cs 
only  an<l  that  they  arc  not  to  sto]>  at  interme<liate  stations  to  pick  up  or  set  down  pa^'^cnpcrs. 
Ha<l  it  Ikh-Mi  ]M»^slble  to  nin  these  tmins  without  stoppages  for  engine  pur])oscs  they  wouM 
have  nin  lK»twec!i  P.<mil)«y  and  P<K)na  as  ortliiiary  ti-ain**  run  lH*tween  two  stopping  station? 
where  pa'^sengers  arc  picke<l  up  and  set  down.  Such  being  the  case  the  argimient  of  the 
defence  that  public  ha<l  no  access  to  tlu»s*»  m<"e  s|>e<*ials  has  no  significance.  Like  onlinary 
ti-ains  the  public  have  acciss  to  these  rare  s-juHJaN  l)oth  at  Rond)ay  an<l  lNM»na.  At  the  former 
for  s(^>nd  class  raoe  spin-ials  sufficient  passengers  have  to  offer  the  day  Iwfore  the  train  is  duo 
to  run.  At  th?  latter  jm^stMigei-s  were  booktnl  on  |>aynu'nt  of  single  journey  fare  pn>vi(lo<l 
there  is  room.  It  is  nowhere  (mlere«l  that  a  jmrticular  cla**s  of  jmssengers  are  to  travel  hy  the^ 
trains.  Any  man  can  join  it  at  Hondmy  if  he  offers  the  day  >)cfore  and  any  man  can  get  into 
it  at  Poona  if  there  is  ro<nn  available.  The  condition  of  offering  oneself  at  Bomlwy  tluMkv 
iK'fore  the  train  is  due  to  nui.  is  imposed  only  in  order  t!iat  the  Railway  authorities  may  know 
l)eforehand  whether  there  aiv  sufficient  pa.H-ii'ngei"s  ta  run  a  train.  In  these  circumstances  1 
<lo  not  think  that  the  race  si>eciaN  differ  in  any  way  from  the  ordinary  trains  in  |K)int  ofnc<"C!<?4 
to  the  public. 

The  accuse<l  thereu|M>n  applietl  to  the  High  Court  under  its  eriminal  revisional  jnrisilio- 
tion,  contemling.  htfrr  a/i/i,  that  the  lower  Court  erre<l  in  law  in  hoUling  that  a  railway 
carriage  was  a  "  public  place  "  within  the  meaning  of  that  expression  in  s.  12  of  (he  Ronibay 
Prevention  of  (Jambling  Act,  1H87.  notwithstanding  the  fact  tliat  the  carnage  was  attachwl 
U)  the  P<v>na  race-express  which  admittcMl  no  pas^icngeis  on  its  journey  l)etween  Roniljay  aiwl 
Poona  antl  rire  rerm  ;  an«l  that  the  h>wer  Court  ern^l  in  construing  the  wonl  "  place"  in  iho 
expression  "  })ublic  street,  place  or  thoroughfare  "  ()therwi>*e  than  pjuxdeni  grHPf'tM  with  '"  public 
street  or  thoroughfare." 

Mr.  Branson^  with  Mr.  OUveira,  for  tlio  aeeusod  : — Tho  main  qnostion 
for  (locision  in  this  case  is  whothor  tho  rtailway  carriage  in  quostion  is  a 
jnihlie  phico,  within  tho  moaning  of  s.  12  of  tho  Bomliay  Provention  of 
Gam1)Iing  Aot,  1887.  Tlio  word  "  plaoo "  occurs  in  the  expression 
'*  pnhlic  street,  place  or  thoroughfare."  Taking  into  note  tlie  words  and 
their  position  we  find  the  generic  term  "  phice  "  j)laced  between  the  nar- 
rower expressions  "  street  and  thoroughfare  "  and  (jualified  hy  the  common 
adjective  *'  public  "  placed  before  the  word  '  street/'  The  meaning  of  tlio 
word  "  place  ''  therefore  can  only  bo  ascertained  by  having  regard  to  rules 
of  interpretation  of  statutes.  The  rule  is  "  when  two  or  more  words,  sn?- 
ceptible  of  analogous  meaning,  are  coupled  together  noacuntur  a  m\h 
they  are  understood  to  be  used  in  their  cognate  sense.  They  take,  as  it 
were,  the  colour  from  each  other  ;  that  is,  the  more  general  is  restricted 
to  a  sense  analogous  to  the  less  general ''  (Maxwell  on  the  Interpretation 
of  Statutes,  Third  Edition,  p.  401).     The  meaning  of   the    word    "place" 
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in  ?.  12  mnst,  thoroforo,  1h»  analogous  to  the  moaning  of  the  words  "  street 
nnd  thoroughfare "  and  must  he  construed  eJHudem  [fevprin  ^v^th  tliem. 
The  Magistrate  having  hehl  that  a  Railway  carriage  was  not  a  "  public 
street  or  thoroughfare "  he  was  not  justified  in  holding  that  it  was  a 
"  public  place  "  within  the  meaning  of  that  term  in  s.  12.  Further,  this 
Act  being  a  ])enal  statute  the  section  must  be  strictly  construed.  Instead 
of  doing  so,  tlie  Magistrate  has  gone  out  of  his  way  to  imj)ort  into  the 
section  a  much  wider  meaning  gathered  from  the  words  in  s.  3  of  the 
'*  Vagrant  Act "  Amendment  Act  of  187.^  (3(>  <fe  37  Vic.  c.  38).  That 
section  has  the  words  "  every  j)erson  j)laying  or  betting  by  way  of  wager- 
ing or  gaming  in  any  street,  road,  highway  or  other  oj)en  or  public  ])lace, 
or  in  any  open  place  to  which  the  public  have  or  are  permitted  to  have 
access,  at  or  any  with  any  coin,  card  &c.  used  as  an  instrument  or  means 
of  such  wagering  or  gaming  at  any  game  or  i)retended  game  of  chance." 
The  words  in  this  Amendment  Act  of  1873  are  wider  than  those  of  the 
original  Act  of  5  Geo.  IV,  c.  83,  s.  4,  which  apjdied  to  every  person  play- 
ing or  betting  '*  in  any  street,  road,  highway  or  other  open  or  public  j)lace" 
while  the  later  Act  adds  the  words  "  or  in  any  place  to  which  the  jiublic 
have  or  are  permitted  to  have  access."  Our  Act  does  not  contain  the 
words  to  l>e  found  in  the  English  statute  and  yet  the  Magistrate  imj>oi-ts 
these  words  into  our  Act  when  he  says  that  the  expression  "  public  [dace  " 
in  our  Act  means  what  the  words  in  the  English  status  convey.  He  has 
erred  in  not  construing  the  word  **  pu])Iic  place"  ejtrsdem  ifenerl^  strictlv 
with  the  words  "  public  street  or  thoroughfare." 

If,  therefore,  a  Railway  carriage  attached  to  an  ordinary  train  is  not 
a  public  place  within  the  meiining  of  s.  12,  when  a  fortiori  the  words  do 
not  cover  a  carriage  attached  to  a  race  special,  which  takes  only  a  limited 
class  of  passengers  at  the  starting  stations  and  does  not  take  in  any 
passengerss  at  any  of  the  intermediate  stations  between  Bombay  and 
Poona,  so  that  once  this  train  starts  on  its  journey  the  puJdic  are  excluded 
from  Ihiving  access  thereto.     . 

Rao  Bahadur  Vasudeo  J,  Kirtihiu\  Government  Pleader,  for  the 
CJrown  : — The  expression  '*  public  street,  jdace  or  thoroughfare  "  is  wide 
enough  to  embrace  a  railway  carriage  on  the  line,  which  in  itself  is  a 
thoroughfare.  The  BomV^tty  Prevention  of  Gambling  A<?t  1887,  makes 
penal  gaming  in  a  public  place  or  a  public  thoroughfare.  As  the  Railway 
carriage  in  question  was  on  the  line  it  was  on  a  thoroughfare  or  a  public 
place  and  gaming  therein  cnme  within  the  purview  of  the  section.  This 
l)ccomes  more  clear  when  it  is  remembered  that  the  carriage  was  not 
exclusively  reserved  by  the  party  of  players  and  there  were  in  the  com- 
partment  other   passengers   who    did    not   take   any   part   in   the   play. 
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This    circumstanco    distinguishes    this    case    from   that   of   Emperor  v. 
JxmdtaUy  (1), 

Cur.  <idt\  rw//. 

Jenkins^  (\  J. — Tlio  accused  in  this  case  have  been  convicted  as  Wing 
persons  found  playing  for  money  against  the  provisions  of  section  12 
of  the  Bombay  P^e^'ention  of  Gambling  Act  1887  in  a  railway  carriage 
forming  part  of  a  through  special  train  running  between  Poona  and 
Bombay. 

The  only  question  is  whether  it  was  in  a  public  place  that  the  accused 
were  so  playing.  This  depends  on  the  meaning  the  word  "  pW^  "  has 
in  section  12  of  the  Act.  The  word  ^^pla^e  "  is,  I  think,  qualified  by  the 
word  ^^j>Mic  "  and  having  regard  to  its  context  and  its  position  in  that 
context,  it  must,  in  my  opinion,  mean  a  place  of  the  same  general  character 
as  a  road  or  thoromlfare^  else  it  was  pointless  to  use  the  words  street  or 
thorouffh/are  as  they  are  there  used.  To  the  Railway  track  as  such  the 
public  have  no  right  of  access  except  as  passengers  in  the  <  'Ompany V 
train.  Tlierefore  I  need  not  seriously  consider  the  suggestion  tliat  the 
accused  were  found  playing  in  a  public  place,  because  the  carriage  in 
which  they  were  plajnng  was  on  the  railway  track*  To  support  the  con- 
viction it.  must  be  shown  that  the  railway  carriage  was  a  public  place  of 
the  same  general  cliaracter  as  a  public  street  or  thoroughfare.  I  would  be 
slow  to  place  on  the  section  an  interpretation  tliat  would  curtail  its  legiti- 
mate scope,  but  I  am  unable  to  regard  the  railway  carriage,  in  which  the 
accused  were,  a,**  possessing  such  characteristics  of,  or  bearing  such  a 
general  resemblance  to,  a  street  or  thoroughfare  as  to  justify  us  in  holding 
that  it  was  a  public  place  witliin  the  meaning  of  s.  12  of  the  Act,  with 
wliich  alone  we  are  concerned. 

The  con>ictiott  and  sentence  nrast  therefore  be  set  aside  and  the  fine, 
if  paid,  refunded. 

Sussell,  J. — In  this  case  the  accused  were  charged  and  convicted  of 
the  offence  of  gaiubling  in  a  Special  Bace  Train  on  the  way  from  Poona 
to  Bombay  on  the  2nd  day  of  September  1905.  The  train  was  a  second 
class  one  and  the  Polic^e  made  their  raid  on  it  at  what  is  well  known  as 
the  "Reversing  station "  between  Khandala  and  Karjat.  The  game  ihey 
were  playing  was  one  known  as  Heart  CVown  and  Anchor  and  it  was  not 
disputed  before  us  that  they  were  gambling. 

The  only  question  is  were  tlie  accused  ganiMing  in  "  a  public  street, 
place  or  thoroughfare "  within  the  meaning  of  s.  12  of  the  Bombay 
Gambling  Act. 

(1)  (1905)  I.  L.  R,  29  Brnn.  386  ;  7  Pom.  L.  R.  333, 
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lu  the  Court  \ye\ovr  and  before  us  the  case  was  argued  as  if  the  only 
point  was  whether  the  carriage,  in  which  the  accused  were,  comes  within 
tliose  words  in  the  section.  But  it  appears  to  me  that  there  are  two  ques- 
tions inrolved. 

1.  Was  that  part  of  the  railway  line  on  which  the  train  was  where 
the  accused  were  arrested,  "  a  public  street  &c." 

2.  Was  the  carriage  in  which  the  accu}?ed  were  playing  **  a  public 
street,  place  or  thoroughfare." 

I  prd|>ose  to  deal  with  these  two  points  in  tlieir  order. 

If  either  of  these  questions  is  answered  in  the  negative  the  conviction 
is  bad  and  must  be  set  aside. 

1.  In  my  opinion  Mr.  Branson  was  correct  in  saying  that  the  adjec- 
tive "  puWic  *'  applies  to  all  the  three  nouns — street,  place  or  thoroughfare 
and  it  is  clear  that  the  railway  line  certainly  cannot  be  described  as  a 
"  public  street  or  thoroughfare  "  inasmuch  as  it  is  not  and  cannot  be  used 
by  the  public  in  the  same  way  as  they  are  in  the  habit  of  using  "  public 
streets  "  and  thoroughfares." 

Railway  Act  IX  of  1890,  section  122,  pro^^dcs  inter  alia  *'  if  a  person 
unlawfully  enters  upon  a  railway,  he  slmll  be   punished   with   fine  which 
may   extend  to   20   Rs."  and  "  unhiwfully  "  seems  to  mean  without  the 
leave  of  the  railway  administration  :  see  the  second  clause  of  this  section. 
Section  125  provides  a  jienalty  when  the  owner  or   person   in   charge  of 
any  cattle  permits  them  to  stray  on  a  railway  provided  with  fences  suitaWc 
for  exclusion  of  cattie.     Section  13  provides  for  the  railway  administra^ 
tion   putting  up  (a)  boundary  marks  or  fence,  (h)  works  in  the  nature  of 
a.  screen  near  io  or  adjoining  the  side  of  any  public  road   for   the  purpose 
of   preventing   danger   to  jwssengers  on   the  road  by  reason  of  horses  or 
other  animals  being  frightened  by  the  sight  or  noise  of  the   rolling-stock 
moving  on   the  railway  ;  (e)  provides   for  the  erection  of  suitable  gates, 
chains,  bars,  stiles  or  hand  rails  where  a  raih\'ay  crosses  a  public   road   or 
the   level  and  (4)  prmides  for  the  employment  of  persons  to  open  or  shut 
such  gates,  cliains  or  bars.     These  provisions,  in  my  opinion,  clearly  show 
that  the  Legislature  did  not  intend  the  premises  of  a  railway  to  be   public 
and   therefore   it  is  im(K>ssible  to  describe  the  railway  line  and  the  ground 
adjoining  it  between  the  places  as  either  a  public  street,  place  or  thorough- 
fare.    This  view  is   borne   out  by  the  case  of  Lnpemtriv  v.  Vantnali  ami 
others  (2),  where  a  company  which  owned  a  mill  on  the   one   side   of  the 
B.  B.  &  C.  I.  Railway  and  a  ginning  factory  on  the  other,  and  wliose 
servants   had  entered  on  the  railway  premises  without  pennission  of  the 
Railway  Company  to  repair  a  pipe   (which  had   been   laid   beneath  the 
(2)  (18tM5)  I.  L.  R»  Jf^  Bom.  5;*5» 
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railway  liii^)  and  reservoirs  (Iniilt  on  each  side  to  preserve  proi>er  the 
level  of  water),  and  it  was  held  by  this  (  uurt  that  as  the  jujies  and  reser- 
voirs 1>elonged  to  the  mill  conijiany  and  were  kept  in  repair  by  them,  they 
as  owners  of  the  dominant  tenement,  had  a  right  to  enter  on  the  premises 
pf  the  railway  compimy,  the  owners  of  the  servient  tenement,  and  effect 
any  necessary  repairs,  and  that  the  entry  in  question  being  in  the  exercise 
of  that  right,  could  not  be  called  unhiwf III.  The  Magistrate  in  this  ca^e 
had  convictcul  the  accused  under  section  122  of  the  Railway  Act  (IX  of 
IWO)  and  sejjtenced  them  to  a  fineof  four  annas  each.  Parsons,  J.  in 
delivering  his  judgment  observed  :  *'  But  it  api)ears  to  us  that  a^  the  pipe 
aiul  reservoirs  belong  to  the  (mill)  company,  and  are  kept  in  repair  by 
them,  they  as  the  dominant  owners  would  have  a  right  to  enter  on  the 
premises  of  the  Railway  company,  the  servient  owners,  to  effect  any 
repairs  that  might  be  necessary.  See  the  Indian  Easement  Act,  section  24, 
and  Illustration  (<(),  and  Colebeck  v.  GinUers  Company  (\\).  The  evidence 
shows  there  was  such  nec(\s-ity  at  this  time,  the  flow  of  the  water  through 
the  pipe  being  stop|KHl.  An  entry  in  exercise  of  a  right,  cannot  be  called 
unlawful."  From  this  case  it  follow>  that  an  entry  upon  railway  premises 
not  in  exercise  of  a  right  or  by  permission  of.  the  railway  achninistration 
would  be  unlawful  :  compare  rouh/er  v.  ^Steadman  (4)  where  a  cab  driver 
was  held  not  justified  in  refusing  to  leave  the  Railway  comiwmy's  i»remises 
when  requested  on  behalf  of  the  company  to  do  so  although  he  believed 
himself  entitled  to  remain  thereon  because  other  drivers  did  so  on  payment 
of  certain  sums  to  the  Railway  comjiany. 

•  It  would  be  impossible  for  the  .  railway  company  to  work  its  line^ 
wxjre  we  to  hold  thut  the  public  should  have  access  to  them  insidethe 
fences  without  the  permission  of  the  cQnii>any.  The  place  at  which  the 
accused  were  caught  ganibling,  tv:.  the  Reversing  station  (at  which  froin 
the  evidence  it  is  clear  the  train  stopped  for  engine  purposes  only)  was  not 
a  place  generally  accessible  to  the  public,  who  would  not  have  any  right 
without  the  permission  of  the  railway  comjiany  to  be  on  the  line  at  all. 

2.  The  next  point  to  consider  is  whether  the  Race  Train  in  which  the 
accused  w^ere  caught  at  the  Reversing  Station  was  a  "  j)ublic  place." 

Looking  at  all  the  circumstances  under  which  the  train  was  being  run 
and  the  evidence  of  Mr.  Muirhead  T  am  of  o[)inion  that  it  was  not.  It  was 
U  Special  train — not  bound  to  run  unless  a  sufficient  number  of  passengers 
applied,  it  took  no  i)assengers  in  between  Poona  and  Bomlmy,  and  I  can 
not  think  that  it  would  be  described  as  a  train  for  the  "  public  "  carriage 
of  passengers.  At  the  same  time  a  good  deal  of  the  evidence  that  was 
given  was  irrelevant,  the  point  to  be  decided  l>eing  whether   the   train  at 

(3)  (1876)  1  Q.  B.  D.  234.  (4)  (1872)  L.  R.  8  Q.  B.  05, 
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that  place,  i,  e.  the  Reverf?iDg  Station  could  be  called  a  '*  public  place." 
What  it  might  be  at  other  places  betweeu  Poona  and  Bombay  ??cems  to  my 
mind  irrelevant. 

Several  cases  were  referred  to  in  course  of  the  argument.  The  first 
was  Lanfjrhh  v.  Archer  (5)  where  it  was  held  that  the  railway  carriage 
while  travelling  on  its  journey  was  an  "  open  and  public  place  "  or  "  an 
open  and  public  place  to  which  the  public  have  or  are  permitted  to  have 
access.'' 

Now  if  the  words  in  the  statute  l>efore  ns  were  the  same  as  in  that,  of 
course  the  accused  would  have  been  rightly  convicted,  but  in  the  statute 
there  referred  to  (3G  &  37  Vic.  c.  38),  the  words  used  are  "  open  place  to 
which  the  public  have  or  are  ))ermitted  to  have  access."  The  judgment  of 
Lord  Coleridge  shows  that  if  these  words  had  not  been  used  the  decision 
would  have  been  the  other  way. 

In  Kr  parte  Freestone  (0)  the  prohibition  (St.  .5  Geo.  IV,  c.  ^3,  s.  -I) 
Svas  from  playing  or  betting  '"  in  any  street,  road,  liighway  or  in  any  other 
open  or  jiublic  i)lace  '*  and  tlie  conviction  alleged  tliat  the  defendants 
jdayed  in  an  open  and  public  i)lace,  to  wit,  a  third  class  carriage  used  on 
the  L.  B.  and  S.  0.  Uailw^iy.  It  was  held  that  the  conviction  could  not 
be  supportetl  as  it  did  not  appear  that  tlie  carriage  was  then  used  for  the 
conveying  of  passengers.  There  Alderson,  B.  says  '*  these  convictions 
ought  to  be  framed  strictly  witliin  the  w^ords  of  the  Act,  the  object  of 
which  was  to  prevent  nuisances  and  gambling  in  the  puhlic  higli ways/' 
It  was  also  held  tliiit  it  was  consistent  with  the  conviction  that  tlie  offence 
might  have  fedcen  jdace  in  the  third  class  carriage  which  although  occa- 
sionally used  on  't1ie  Railway  \Vas  then  shunted  away  in  the  yarcf.  There 
however  the  words  used  *'  other  ojien  and  public  place,"  a))i)ear  to  me  to 
distinguish  that  case  from  the  present  one. 

In  Enq)eror  v.  tfitsab  Ally  (7)  Mr.  Justice  Batty  who  delivered  the 
judgment  says  at  page  389,  referring  to.  30  k  37  Vic.  c.  38  and  s.  12  of 
the  Bombay  (rambling  Act  :„,  '*In  these  two  enactments,  however,  the 
offence  is  not  that  tlie  individual  members  are  niaking  a  profit  at  all,  but 
simply  that  they  are  carrying  on  their  gambling  with  such  publicity  that 
the  ordinary  passer-by  cannot  well  avoid  seeing  it  and  being  enticed — if 
his  inclinations  lie  that  way — to  join  in  or  follow  the  bad  example  openly 
placed  in  his  way.  In  t\\Q  one  case  comparative  privacy  for  profit,  in  the 
other  the  bad  public  example  and  accessibility  to  the  public,  would  seein 
to  constitute  the  gravamen  of  the  otfence.  Thus  the  very  fact  thjvt  special 
accommodation  and  privacy  had  been  furnished  which  would  be  essential 
(5)  (1882)  10  Q.  B.  D.  44.  (6)  (1856)  25  L.  J.  M.  C.  121. 

(7)  (1905)  I.  L.  R.  29  Bom.  386  :  7  Bom.  t.  R.  333, 
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in  a  case  under  section  -k  of  the  Bombay  GramUing  itct,  wowW  be  a 
groand  for  excluding  the  case  from  the  purview  of  section  12.  If  people 
gratuitously  allow  gambling  on  their  private  promises,  the  law  does  not 
interfere  with  them,  presumably  because  in  that  case  they  ha\'e  no  special 
inducement  to  tempt  outsiders  to  join  them.  The  law  does  interfere, 
however,  if,  whether  for  private  gain  or  not,  they  expose  temptation 
where  the  general  public  have  a  right  to  come." 

In  Khudi  Sheik  and  others  v.  KiH4/  Emperor  (8)  it  was  held  that  tlie 
word  *^* place*'  as  used  in  section  11  of  the  Grambling  Act,  (Bengal  Code, 
2  of  1867)  must  be  a  public  place  and  was  ejusdem  yeneris  with  tlie  other 
words  in  the  section,  public  market,  fair,  street  or  thoroughfare.  Conse- 
quently a  thakurhari  surrounded  by  a  high  comi)ound  wall  is  not  a  public 
place  as  contemplated  by  that  section.  In  that  case  the  learned  Judge 
says  : — "  The  place  must  be  of  the  same  character  as  public  market,  fair, 
street  or  thoroughfare. 

"Now  the  gambling  in  this  case  took  place  within  a  Thakurhari  sur- 
rouiKled  by  a  high  compound  wall.  It  is  not  a  place  where  any  member 
of  the  public  is  entitled  to  go.  The  Sub-Divisional  Magistrate,  who  con- 
victed the  accused,  has  held  that  it  is  a  public  place  because  "anybody 
and  everyljody  was  allowed  to  go  in  and  come  out.''  The  ground,  as 
stated  by  the  Magistrate,  cannot  be  supported.  Though  in  a  Thakurlnxri 
belonging  to  a  Hindoo  anybody  and  everybody  woidd  be  allowed  to  go  in, 
yet  the  owner  of  the  Thakurhari  is  entitled  to  prevent  any  particular 
individual  going  in  if  he  so  chooses  and. as  a  matter  of  fact  men  who  are 
not  Hindoos  are  not  allowed  to  go  into  a  Thakurhct^V^  See  also  Durga 
Prasad  v.  King  Emperor  (9).  I  am  therefore  of  opinion,-  t^d^ing  the 
object  of  tlie  section  before  us  to  be  what  Mr.  Justice  Batty  says  it  b,  the 
mischief  aimed  at  by  that  section  cannot  possibly  be  said  to  have  risen  in 
the  present  case.  The  second  class  carriage  in  a  Special  train  in  which 
the  accused  werie  playing  cannot  in  my  opinion  \ye  considered  to  be  a 
"  public  place  "  within  the  meaning  of  the  Act.  To  get  to  that  carriage 
it  wotild*  be  necessary  to  trei§pass  U{>on  the  line  unless  the  person  so  doing 
had  permission  from  the  Railway  Comfnuiy  to  cross  the  line.  It  is  well- 
known  tliat  persons  standing  on  the  line  could  not  possibly  see  hito  the 
carriages  in  which  these  people  were  gambling. 

Under  these  circumstances  1  am  of  opinion  that  to  call  or  describe 
either  tlie  railway  line  at  the  spot  in  question  or  the  carriage  in  which  the 
accused  were  playing  as  coining  within  any  of  the  terms,  "  public  street, 
place,  or  thoroughfare''  would  be  to  place  a  wrong  interprebitlon  Upon 
those  words. 

(8)  (1901)  6  C.  W»  N.  n.  (9)  (IIRM)  «  C\  W;  K.  m. 
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For  these  reasons  I  am  of  opinion  that  the  conviction  recorded  jaiid 
sent^ice  passed  upon  the  accused  must  be  set  aside.  Fine,  if  paid,  to  be 
refunded. 

Conviction  and  sentence  reversed. 


(3  A.  L.  J.,  98;  26  A.  W.  X,  4^.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 
Jan.  8        [CRIMINAL  REVISION  No.  658  of  1905.]  1906. 

Present : — Mr.  Justice  Richards. 
BINDESRI  SINGH  r.  EMPEROR. 

criminal  Procedure  Code  (Act  V  of  1898),  section  476^8anetion  to  protecitte-^aUe 
st4tteiHents~ Affidavit  twarn  by  accused. 

No  one  can  be  prosecuted  in  respect  of  false  stateroenta  contained  in  an  affidayit  sworn  by 
him  in  a  case  in  which  he  was  an  accused  person. 

The  facts  of  the  case  were  as  follows : — 
One  Jai  Singh  brought  a  charge  under  sections  379  and  323,  Indian  Penal  Code,  in  the 
Court  of  the  Tahsildar  against  the  accused.  The  accused  made  an  application  to  the  Magis- 
trate fox  transfer  of  his  case  on  the  ground  that  the  charge  was  brgught  at  the  instigation  of 
the  Tahsildar,  inasmuch  as  he  had  refused  to  give  him  some  shisham  wood.  The  application 
was  sui^rted  by  an  aflftdavit  swom  by  the  accused.  The  case  was  transferred  ^ind  then 
Jai  Singh  withdrew  his  complaint.  The  Magistrate  then  called  upon  Bindesri  Singh  to  show 
cause  why  he  should  not  be  prosecuted  under  section  193,  Indian  Penal  Code,  for  making  fa^se 
by  the  statement  referred  to  in  the  affidarit  The  accused  showed  cause,  but  an  ordar  was 
made  foit  his  trial.    The  Judge  confirmed  the  ^rder. 

J.  Simeon^  for  the  accused. 

L,  M.  Banerji  (for  A.  G.  A.\  for  the  Crown. 

The  following  judgment  was  delivered  by 

Riclujtrdsy  J, — In  this  case,  which  is  an  application  to  revise  the  order 
made  by  the  District  Magistrate  under  section  476,  in  sanctioning  the  pro- 
secution of  applicant  for  an  alleged  offence  under  section  193  of  the  Indian 
Penal  Code,  the  facts  are  a  little  peculiar.    It  appears  a  prosecution  was 
instituted  against  Bindesri  Singh  under  section  379,     He  made  an  appli- 
cation to  the  District  Magistrate  asking  that  the  case  might  be  transferred 
from  the  Court  of  the  Tahsildar  to  his  own  Court,  or  some  other  Court. 
He  grounded  his  application  upon  a  statement  m?ide  on  oath  in  which  he 
made  allegations  of  a  more  or  less  serious  nature  against  the  Tahsildar,  but 
the  object  was  to  get  a  transfer  of  his  case  on  the  grounds  that  the  relations 
between  him  and  the  Tahsildar  were  such  that  he  would  not  get  a  fair  trial 
in  the  proceedings  brought  against  him.    It  appears  to  be  net  an  unusual 
practice  for  the  Courts  to  receive  affidavits  or  statements  on  oath  of  accused 
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persons  for  the  purpose  of  applications  for  transfer,  and  the  circumstances 
of  this  case  rather  go  to  show  that  this  practice,  if  even  legal,  is  not  an  al- 
together convenient  one,  and  it  certainly  would  appear  that  it  would  be 
a  better  practice,  that  affidavits  setting  forth  grounds  for  the  transfer 
should  be  made  by  some  person  other  than  the  accused.  The  Magistrate 
put  forward  the  statement  made  on  oath,  which  had  been  reduced  to  writ- 
ing, to  the  Tahsildar  asking  him  to  make  a  report.  The  application  was 
made  on  the  22nd  August,  1905.  On  the  23rd  September  the  original 
complainant,  who  had  instituted  proceedings  against  Bindesri,  withdrew 
his  complaint,  giving  no  reason  for  doing  so,  except  that  he  was  unable  to 
produce  witnesses  to  support  the  charge.  On  the  same  day  the  Magistrate 
ordered  Bindesri  to  show  cause  why  he  should  not  be  prosecuted  in  respect 
of  the  statement  he  had  made  on  his  application  for  transfer.  It  certainly 
does  seem  somewhat  remarkable  that  after  the  application  for  the  transfer, 
the  original  complainant  should  have  withdrawn  his  complaint.  Applicant 
wished  to  examine  in  support  o£  his  statement  on  oath,  witnesses,  but  the 
Magistrate  did  not  hear  them.  The  Tahsildar  was  not  examined,  and  there 
was  really  nothing  before  the  Court  except  the  uncontradicted  statement 
made  oi^  oath  by  the  applicant  when  he  applied  for  his  transfer.  Under 
these  circumstances  and  inasmuch  as  the  original  prosecution  had  so  sum- 
marily come  to  an  end,  I  am  inclined  to  think  that  as  a  matter  of  discre- 
tion, it  would  have  been  better  not  to  have  sanctioned  any  prosecution. 
The  statement  made  by  the  applicant  was  made  for  the  sole  purpose  of 
getting  the  transfer  of  his  case.  However,  the  matter  of  discretion  b  not  the 
question  before  me.  The  important  question  before  me  is  whether  or  not 
the  statement  made  by  the  applicant,  who  was  at  the  time  an  accused  per- 
son, ought  to  be  made  the  subject-matter  of  a  prosecution  under  section 
193.  In  my  opinion  the  principle  has  already  been  decided  by  this  Court 
in  In  the  matter  of  the  petition  of  Barkat  (1).  In  that  case  an  affidavit  had 
been  made  by  the  petitioner  grounding  an  application  in  revision  to  get 
rid  of  a  conviction  standing  against  him.  Mr.  Justice  Blair  there  decided 
that  inasmuch  as  he  was  an  accused  person,  he  could  not  be  prosecuted  in 
respect  of  false  statements  contained  in  the  affidavit.  The  only  distinction 
between  that  case  and  the  present  case,  is  the  practice  I  have  referred  to. 
I  am  unable  to  S33  that  this  makos  any  difference  in  principle.  I  accord- 
ingly set  a^ide  the  order  of  the  Sessions  Judge  and  also  the  order  of  the 
District  Magistrate  ordering  the  prosecution  of  the  applicant  and  all  pro- 
ceedings subsequently.     The  bail  bond  will  be  discharged. 

Sanction  revoked, 
(1)     [1897]  L  L.  R.,  19  All.,  200. 
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(8  Bom.  L.  i?.,  32.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

Dec.  19  [CRIMINAL  REVISION  No.  136  of  1905.]  1905. 

Present : — Mr.  Justice  Russell  and  Mr.  Justice  Aston. 

In  re  MOWJEE  LILADHAR. 

Criminal  Procedure  Chde  (Act  V  of  1898),  sec,  IB^^Sanctlon—Name  </  the  penon  to 
whom  it  u  granted. 

The  sanction  contemplated  by  s.  195  of  the  Criminal  Procedure  Code  1898  is  not  a  sanc- 
tion to  any  particular  person  to  prosecute  but  a  sanction  to  the  Criminal  Courts  concerned  to 
take  co^izance  of  certain  offences  specified  in  that  section  of  which  the  Criminal  Courts 
cannot  take  cogm'zance  except  with  the  previous  sanction  or  on  the  complaint  of  the  authority 
described  in  that  section.  The  sanction  whilst  it  is  in  force  restores  to  the  Criminal  Courts  a 
jurisdiction  of  which  the  same  section  deprives  them  in  respect  of  specified  offences  ami  need 
not  even  name  the  accused  person. 

The  facts  of  the  case  are  as  follows  : — 

Mowjee  Liladhar,  lodged  an  information,  in  April  1901,  in  the  Court  of  the  Second  Presi- 
dency Magistrate  of  Bombay  against  Tullocksey  Thakarsey  and  Likhawdas  Yatchraj.  He 
stated  in  his  information  that  in  the  preceding  Diwali,  he  and  one  Murarji  Sundarji  started  a 
partnership  business  in  grain,  seeds  &c.  Tullocksey  expressed  his  desire  to  become  a  partner, 
but  he  rejected  his  proposal  Tullocksey  then  suggesteil  that  he  was  willing  to  sei^e  as  a  paid 
Munim  of  the  firm :  he  executed  a  regular  Nokamama  on  a  stamped  paper  and  began  to 
manage  the  business  of  the  firm  as  a  paid  Munim. 

In  February  1905,  Mowjee  drew  three  hundis  for  Rs.  600  each  and  asked  Tullocksey  to  in- 
quire as  to  the  rate  of  discount.  On  the  3rd  Mareh  1905  he  brought  the  information  that  he 
had  found  a  bujrer  for  the  Hundis.  Mowjee  entrusted  the  Hundis  to  Tullocksey  for  negotia- 
tion, wrote  a  letter  to  the  drawer  and  gave  it  to  Tullocksey  to  be  posted.  It  came  to  Mowjee's 
knowledge  that  the  latter  instead  of  posting  the  letter,  kept  it  with  himself :  and  this  aroused 
Mowjee^s  suspicions. 

On  the  11th  Mareh  1905,  Mowjee  made  a  complaint  to  the  Police;  an  inquiry  was  hekl  in 
the  course  of  which  Likhawdas  Vatehraj  was  brought  to  the  chowkey ;  the  three  Hundis  were 
found  in  his  possession  as  also  the  letter  addressed  to  the  drawee. 

Under  these  circumstances  Mowjee  Liladhar  charged,  on  the  8th  April  1905,  Tullocksey 
with  offences  under  ss.  381  and  408  of  the  Indian  Penal  Code,  and  Likhawilas  under  ss.  403, 
109  and  411  of  the  Code. 

The  Second  Presidency  Magistrate,  on  the  24th  May  1905,  acquitted  both  the  accused  per- 
sons and  directed ''that  sanction  should  issue  for  the  prosecution  of  Mowji  Liladhar  under 
S.211,  Indian  Penal  Code,  for  bringing  a  false  charge  of  an  offence  against  Tullocksey  and 
Likhawdas  and  also  for  perjury  under  s.  195  of  the  Code,  for  stating  falsely  to  the  effect  that 
Tullocksey  was  employed  as  a  Munim  in  this  nsw  business  on  a  salary  of  Rs.  600  per  annum. 
The  Court  also  hereby  directs  sanction  to  be  given  for  the  prosecution  of  Morarji  Sundarji  for 
perjury  under  s.  195,  Indian  Penal  Code,  for  stating  falsely  to  the  effect  that  Tullocksey  was 
employed  as  a  Munim  in  the  firm  on  a  salary  of  Rs.  600  per  annum.'^  On  the  same  day,  the 
Magistrate  passed  the  following  further  order : — "Mowjee  Liladhar  and  Murarji  Sundarjee  are 
ordered  to  be  sent  to  the  Court  of  the  learned  Fourth  Presidency  Magistrate  for  trial  on  charges 
under  s.  211,  Indian  Penal  Code,  and  s.  195,  Indian  Penal  Code,  and  are  ordered  to  pass  a  bond 
in  a  sum  of  Rs.  1,000  each  with  one  surety  in  the  like  amount  to  attend  the  aforesaid  Court 
on  Friday  the  30th  instant." 
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Aggrieyecl  by  this  order,  Mowjee  and  Murarji  applied  to  the  High  Court  under  its  criminal 
revisional  jurisdiction. 

Mr.  Branson y  with  Mr.  H.  C.  Coyaji^  for  the  petitioners. 

Aston^  J. — In  case  No.  371/S.  of  1905,  in  the  CWrt  of  the  Second 
Presidency  Magistrate,  Mowji  Liladhar  charged  Tnllocksey  Thackersey 
with  criminal  breach  of  trust  in  respect  of  hundis  alleged  to  have  been 
given  to  him  by  complainant  Mowji  as  master  of  Tnllocksey,  and  charged 
Likhawdas  with  abetment  of  the  said  alleged  offence. 

The  Second  Presidency  Magistrate  who  tried  the  case  came  to  the 
conclusion  that  the  charges  were  false  and  made  out  of  malice  and  wero 
supported  by  Mowji  and  a  witness  Murarji  by  perjury. 

The  Second  Presidency  Magistrate  sanctioned  the  prosecution  of 
Mowji  for  offences  under  sections  211  and  195,  Indian  Penal  Code,  and  of 
Murarji  under  section  195,  Indian  Penal  Code,  the  perjury  alleged  being 
their  evidence  in  the  case  to  the  effect  that  Tullocksey  was  employed  as  a 
Munim  (in  this  new  business  or  in  the  firm)  on  a  salary  of  Rs.  GOO  a  year. 
Besides  according  sanction  as  above  the  Second  Presidency  Magistrate 
ordered  Mowji  and  Murarji  to  be  sent  to  the  Court  of  the  Fourth  Presi- 
dency Magistrate  for  trial  on  the  aforesaid  charges  and  ordered  them  to 
give  bail  for  their  attendance  in  the  said  Court  of  the  Fourth  Presidency 
Magistrate. 

The  present  petitioners  Mowji  and  Murarji  did  attend  the  Fourth 
Presidency  Magistrate's  Court  and  were  released  on  bail  by  the  Fourth 
Presidency  Magistrate. 

The  present  application  is  to  revoke  the  sanction  given  by  the  Second 
Presidency  Magistrate  for  the  prosecution  of  the  petitioners  Mowji  and 
Murarji. 

It  was  contended  by  Mr.  Branson  that  the  sanction  recorded  by  the 
Second  Presidency  Magistrate  is  illegal,  because  it  does  not  specify  the  per- 
son who  is  allowed  to  prosecute  the  petitioners  :  and  the  cases  of  Durga  Das 
v.  Queen  Empress  (1)  and  Jogendra  Natli  Mookerjee  v.  Sarat  Chandra 
Banerjee  (2)  were  cited  in  support  of  the  contention  that  a  sanction  under 
s.  195  of  the  Criminal  Procedure  Code,  (Act  V  of  1898),  must  name  the 
person  to  whom  sanction  to  prosecute  is  accorded  and  can  only  be  used  by  a 
complainant  specified.  But  with  due  deference  we  think  it  sufficient  to  point 
out  that  the  sanction  contemplated  by  sec.  195  of  the  Criminal  Procedure 
Code  is  not  a  sanction  to  any  particular  person  to  prosecute,  but  a  sanction 
to  the  Criminal  Courts  concerned  to  take  cognizance  of  certain  offences 
specified  in  that  section  of  which  the  Criminal  Courts  cannot  take  cogni- 
zance except  with  the  previous  sanction  or  on  the  complaint  of  the  authority 
described  in  that  section. 

(I)  [1900]  I.  L.  R.  27  Cal.  820.  (2)  [1906]  I.  L.  R.  32  Cal.  366. 


Digitized  by 


Google 


Vol.  Ill]  tflE  Criminal  Law  Journal  Uepor'Ts.  2^0 

NAWAB   ZULFIKAR  KHAN   r.   MT.   ZAINAB   BEG  AM. 

The  sanction  contomplated  in  section  195  of  the  Criminal  Procedure 
Code,  whilst  it  is  in  force  restores  to  the  Criminal  Courts  a  jurisdiction  of 
which  the  same  section  deprives  them  in  respect  of  specified  offences  and 
need  not  even  name  the  accused  person.  We  have  not  to  decide  whether 
the  order  of  the  Socond  Presidency  Magistrate  requiring  the  petitioners  to 
give  bail  for  their  attendance  before  another  Presidency  Magistrate  was 
regular,  as  it  was  quite  competent  to  the  Fourth  Presidency  Magistrate  to 
hold  the  petitioners  to  bail  aft.er  they  attended  before  him.  The  only 
question  which  has  now  to  be  decided  is  whether  there  is  sufficient  ground 
for  revoking  the  sanction  for  the  prosecution  of  the  petitioners. 

Upon  consideration  of  the  evidence  recorded  at  the  trial  of  TuUocksey 
and  Likhawdas  and  having  heard  Counsel  for  the  petitioners  we  see  no 
ground  for  holding  that  the  said  prosecution  has  been  sanctioned  on  in- 
sufficient grounds  or  that  there  is  not  a  prima  facie  case  which  ought  to  be 
investigated  in  a  Criminal  Court. 

The  application  to  revoke  the  sanction  for  the  prosecution  of  the  peti- 
tioners is  dismissed  accordingly.  It  is  not  necessary  to  decide  whether 
the  sending  of  the  petitioner  to  the  Fourth  Presidency  Magistrate  with  the 
sanction  aforesaid  was  not  equivalent  to  a  complaint. 


(9  0.  C,  49.) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER,  OUDH. 

Nov.  9         [CRIMINAL  REFERENCE  No.  35  of  1905.]  1905. 

Present : — Messrs.  Scott  and  Chamier. 

NAWAB  ZULFIKAR  KHAN 
Versus 
MussAMMAT  ZAINAB  BEGAM  and  another. 

Id aintemtice  of  wife,  effect  of  suh$equ^nt  Cicil  (hurt's  decree  d^clarlntf  the  parties  lutt 
being  husband  and  wife  as  to  enforcement  of  order  of— Chde  of  Criminal  Procedure,  sf,  488 
and  490. 

A  obtained  from  a  Bench  of  Honorary  Magistrates  against  B  an  onler  for  maintenance 
under  8.  488  of  the  Code  of  Criminal  Procedure,  upon  the  allegation  that  she  was  the  wife  of 
the  latter.  Thereafter  B  obtaineil  a  declaration  from  the  Munsif's  Court  that  A  was  not  his 
wife.  B  having  failed  to  pay  the  maintenance  as  directed  by  the  Magistrate  ^  applied  for 
the  enforcement  of  the  ortler.  B  put  in  a  i>etition  in  which  he  recited  the  litigation  in  the 
Munsif  s  Court  and  contendwl  that  he  was  no  longer  bound  by  the  Magistrates'  order.  The 
Magistrates  without  further  enquiry  into  the  question  of  marriage  rejected  the  petition  on  the 
ground  that  they  were  not  bound  to  take  any  notice  of  the  decree  of  the  Munsif: 

Held,  that  when  a  competent  Civil  Court  has  desideil  that  A  is  not  and  never  has  been  the 
wife  of  B,  then  a  Magistrate  cannot  in  proceetlings  under  s.  488,  Criminal  Procedure  Code,  hold 
that  A  is  the  wife  of  B  and  order  B  to  maintain  her  ;  held  therefore,  that  the  Magistrates  werQ 
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bound  to  consiaer  the  effect  of  the  Munsif »  decree  which  was  binding  on  them  and  that  under 
B.  490  of  the  Code  they  should  have  refused  to  enforce  the  order  of  maintenance. 

Syed  Wazir  Hasan  for  Nawab  Zulfikar  Khan. 

Mr.  Mumtaz  Husain  for  Opposite  Party. 

Chamier^  A.  J,  C. — This  is  a  reference  by  the  Sessions  Judge  of 
Lucknow.    The  facts  are  as  follows : — 

In  July  1904  Zainab  Begam  obtained  from  a  Bench  of  Honorary 
Magistrates  in  Lucknow,  against  Zulfikar  Khan,  an  order  for  maintenance 
under  section  488  of  the  Code  of  Criminal  Procedure  for  herself  and  her 
daughter  Afsar  Begam  upon  the  allegation  that  she  was  the  wife  of 
Zulfikar  Khan,  and  that  Afsar  Begam  was  his  daughter  by  her  and  that 
he  had  failed  to  maintain  them. 

Thereafter  Zulfikar  Khan  brought  a  suit  in  the  Court  of  a  Munsif  for 
a  declaration  that  Zainab  Begam  was  not  his  wife  and  that  Afsar  Begam 
was  not  his  daughter,  with  the  result  that  it  was  declared  that  Zainab 
Begam  "  has  not  been  married  to  the  plaintiff  and  cannot  lye  said  to  be  his 
wife,"  and  that  Afsar  Begam  was  not  born  of  the  plaintiff's  union  with 
defendant  (Zainab  Begam). 

Zulfikar  Khan  having  failed  to  pay  the  maintenance  as  directed  by 
the  Magistrates,  Zainab  Begam  applied  for  enforcement  of  the  order. 
Zulfikar  Khan  then  put  in  a  petition  in  which  he  recited  the  litigation  in 
the  MunsiPs  Court  and  contended  that  he  was  no  longer  bound  by  the 
Magistrates'  order.  The  Magistrates  without  further  inquiry  into  the 
question  of  marriage  and  paternity  rejected  the  petition  on  the  ground 
that  they  were  not  bound  to  take  any  notice  of  the  decree  of  the  Munsif. 

It  has  been  held  all  over  India  that  section  489  of  the  Code  does  not 
apply  to  the  case  of  a  divorce  after  the  order  for  maintenance.  The  cor- 
rectness of  this  view  was  not  challenged  before  us,  and  I  may  say  that  in 
my  opinion  the  cases  to  which  I  refer  were  rightly  decided.  It  seems  to 
follow  that  section  489  does  not  apply  to  the  case  of  a  decree  of  nullity  of 
marriage,  or  such  a  decree  as  we  have  to  deal  with  here  passed  after  the 
order  for  maintenance. 

All  the  High  Courts  have  held  that  it  is  as  essential  to  the  continued 
Operation  as  to  the  original  making  of  an  order  for  maintenance  of  an 
alleged  wife  that  the  woman  should  be  the  wife  at  the  time  for  which 
maintenance  is  claimed  and  consequently  when  a  question  of  divorce  is 
raised  the  Magistrate  who  is  asked  to  enforce  the  order  for  maintenance 
must  determine  on  such  evidence  as  may  be  before  him  whether  there  has 
or  has  not  been  a  valid  divorce,  and  if  he  finds  that  there  has  been  a  divorce 
he  should  refrain  from  enforcing  the  or<ler  of  maintenance. 
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In  the  case  of  Mahamed  Ahidalt  Kumar  v.  Ludden  Saldha  (1)  an  order 
for  maintenance  had  been  passed  in  may  1882  in  spite  of  the  husband's 
allegation  that  he  had  put  an  end  to  the  marriage  (muta)  in  February 
1882.  The  husband  then  sued  in  the  Court  of  a  Subordinate  Judge  for  a 
declaration  that  the  woman  had  ceased  to  be  his  wife  on  February  20th, 
1882.  The  High  Court  in  second  appeal  made  a  declaration  in  these  terms 
but  on  being  asked  to  give  the  plaintiff  an  injunction  restraining  the 
Magistrate  from  enforcing  the  order  for  maintenance  declined  to  do  so 
saying  that  the  plaintiff  was  at  liberty  to  satisfy  the  Magistrate  that  it  had 
been  declared  that  no  relationship  existed  between  him  and  the  defendant, 
and  could  ask  the  Magistrate  to  abstain  from  giving  further  effect  to  the 
order  for  maintenance.  The  two  cases  upon  which  the  Court  relied  were 
cases  of  a  divorce  subsequent  to  the  order  for  maintenance  so  that  it  seems 
that  the  Court  was  not  prepared  to  draw  any  distinction. between  cases  in 
which  the  order  for  maintenance  was  right  when  it  was  passed  and  a 
divorce  was  subsequently  effected,  and  cases  in  which  the  order  was  wrong 
when  it  was  passed,  as  in  the  case  then  before  the  Court. 

It  is  conceded  on  behalf  of  Zainab  Begam  and  her  daughter  that  the 
Munsif  had  jurisdiction  to  make  the  declaration  set  out  above.  The  result 
of  the  proceedings  hitherto  taken  is  according  to  them  that,  although  a 
competent  Court  has  declared  that  Zulfikar  Khan  and  Zainab  Begam 
never  have  been  married,  Zulfikar  Khan  must  continue  to  maintain  the 
woman  as  if  she  was  his  wife. 

I  see  no  reason  why,  at  least  as  between  the  parties  thereto,  the  samQ 
effect  should  not  be  given  to  the  decree  made  by  the  Munsif  between  the 
parties  to  the  present  case  as  has  been  given  to  a  decree  for  divorce  or  a 
declaration  of  nullity  of  marriage. 

Courts   exercising   jurisdiction  under   section  488   of   the   Code  of 
Criminal    Procedure,   must  often   decide   questions  of  marriage,  divorce, 
paternity  and  so  forth,  but  their  decisions  are  not  binding  upon  the  parties 
in  other  litigation  in  Civil  Courts  ;  they  are  merely  incidental  to  the  main 
object  of  the  proceedings,  namely,  the  grant  or  refusal   of  an   order   for 
maintenance.     On   the  other  hand  if  a  competent  Civil  Court  has  decided 
that  A  is  not  and  never  has  been  the  wife  of  B,  then  a  Magistrate   cannot 
in   proceedings   under   section  488  hold  that  A  is  the  wife  of  B  and  order 
B  to  maintain  her.     If  the  principle  on  which  the  High  Courts  have  acted 
in  holding  that  in  proceedings  under  section  490  Magistrates  must  attend 
to  a  divorce  effected  after  the  order  for  maintenance  is  correct,  as  I  think 
it  is,  it  seems  to  follow  that  Magistrates  must  in  such   proceedings   attend 
to  a  decree  such  as  was  obtained  bv  Zulfikar  Khan  in  the  present  case. 


(I)  L  L.  R.  U  Cal.,  276, 
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The  decree  obtained  by  Zulfikar  Khan  leaves  it  doubtful  whether 
Afsar  Begam  is  not  his  illegitimate  child.  It  only  declares  that  she  was 
notiborn  of  the  union  of  her  mother  with  Zulfikar  Khan.  Read  with 
pleadings  the  decree  plainly  means  lawful  union.  Therefore  in  my  opinion 
the  Magistrates  should  have  enforced  the  order  for  maintenance  so  far  as 
regards  Afsar  Begam,  but  the  decree  says  plainly  that  Zainab  Begam  was 
not  married  to  Zulfikar  Khan*  and  the  Magistrates  should,  whilst  this 
decree  holds  good,  refuse  to  enforce  the  order  for  the  maintenance  of 
Zainab  Begam.  I  would  therefore  set  aside  so  much  of  the  order  of  the 
Magistrates  as  enforces  the  latter  order  and  rejects  Zulfikar  Khan's  petition 
as  regards  Zainab  Begam. 

Scott^  J.  C. — ^I  concur  in  the  order  which  my  learned  colleague  pro- 
poses to  pass.  I  think  the  question  which  we  have  to  decide  is  a  simple 
one.  In  my  opinion  a  Magistrate  has  no  jurisdiction  to  review  any  order 
passed  by  him  unless  power  to  do  so  is  given  him  by  law. 

Therefore  when  the  Bench  of  Magistrates  ordered  Nawab  Zulfikar 
Khan  to  pay  to  SJainab  Begam  a  monthly  allowance  for  her  maintenance 
and  a  similar  sum  for  the  maintenance  of  Afsar  Begam,  such  order  must 
be  enforced  unless  there  is  a  provision  in  the  Criminal  Procedure  Code 
empowering  the  Bench,  under  a  change  of  circumstances,  to  refuse  to 
enforce  it.  I  think  that  section  490  is  intended  to  give  them  authority  to 
refuse  to  enforce  an  order  of  maintenance,  if  in  their  opinion  it  should  not 
be  enforced,  and  that  it  was  their  duty  to  determine,  when  asked  to  do  so, 
whether  the  order  should  be  enforced.  I  am  further  of  opinion  that  the 
Bench  of  Magistrates  was  bound  to  consider  the  effect  of  the  MunsiFs 
decree  and  that  it  is  binding  on  them.  As  the  decree  declared  that  Zainab 
Begam  was  not  married  to  Nawab  Zulfikar  Khan  and  the  order  of  main- 
tenance 18  one  which  is  opposed  to  the  decree,  it  should  no  longer  be 
enforced. 


(7  P.  L.  R^  21.) 
*  IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 
Oct.  21  [CRIMINAL  APPEAL  No.  531  of  1905.]  1905. 

Present ;— Mr.  Justice  Kensington. 

PURAN  AND  ANOTHER,— (Convicts),— Appellants 

Versus 

•  EMPEROR,— (Complainant),— Respondent. 

Peml  (Me  (Aat  XLVoflSeO)  Section  lOO^Right  o/jtrlrate  defence  ejttendinff  to eauMtUf 
of  death  <tf  assailant. 

Where  the  deceased,  a  stuitly  ami  dissolute  yonngman,  upon  a  quarrel  with  the  accused, 
his  uncle  and  his  uncle's  son,  aged  70  and  35  years  respectively,  after  an  exchange  of  abuse 
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BDatched  up  a  hcAVyJatu  (side  post  of  a  cart)  3  feet  long  and  aimed  a  blow  with  it  at  his  uncle 
and  possibly  another  at  his  .uncle's  son  and  bis  uncle's  sou  seieed  a  second  j'dfie,  two  feet  long, 
and  struck  the  assailant  twice  on  the  head  with  it  ia  consequence  of  which  he  died. — 

Held  J  that  there  ivas  no  excess  of  the  right  of  private  defence  and  the  accused  had  com- 
mitted BO  offence^- 

Bai  Sahib  Lala  Siikh  Dial,  Pleader,  for  Appellants. 

Kensington,  J. — The  deceased,  Achar  Singh,  appears  to  have  been  a^ 
sturdy  and  dissolute  young  man  of  27.  The  appellants,  his  uncle  Bana, 
and  the  letter's  son,  Puran,  aged  70  and  35,  were  working  at  their  thresh- 
ing floor  when  Achar  Singh  came  up  and  quarrelled  with  them  about  hatai 
arrangements.  After  an  exchange  of  abuse  Achar  Singh  snatched  up  a 
heavy  Jatu  (exhibit  A)  (side-post  of  a  cart)  3  feet  long  and  aimed  a  blow 
with  it  at  Puran  and  possibly  another  at  Bana.  No  particular  harm  was 
done  by  these  blows,  but  seeing  that  Achar  Singh  meant  mischief,  Puran 
seized  a  second  Jatu  (exhibit  B)  2  feet  long,  and  succeeded  in  striking 
Achar  Singh  twice  on  the  head  with  it. 

The  above  is  taken  from  the  Magistrate's  own  findings,  and,  on  the 
available  evidence,  it  is  as  nearly  a  correct  account  of  what  happened  as 
can  be  now  made  out. 

The  Magistrate  further  finds  that  subsequently  Bana  struck  Achar 
Singh  once  on  the  body  with  a  stout  stick,  but  this  is  conclusively  disprov- 
ed by  the  medical  evidence. 

There  were  no  marks  of  injury  on  Achar  3ingh's  body  beyond  the  two 
blows  on  the  head,  which  were  respectively  1^  inches  and  1  inch  long, 
evidently  caused  by  the  same  weapon  and  given  by  Puran  alone. 

There  is  no  reason  for  supposing  that  Bana  joined  in  the  fighting  at 
all.  His  conviction  under  section  304  A,  Indian  Penal  Code,  is  obviously 
improper ;  that  section  being  quite  inappropriate,  and  there  is  no  proof  that 
he  committed  any  alternative  offence  under  section  323  or  section  325. 
He  admits  that  ho  was  present,  but  an  old  man  of  70  would  naturally  keep 
out  of  harm's  way,  and,  in  the  absence  of  any  trustworthy  evidence  to 
show  that  he  took  an  active  part  in  the  affair,  he  should  not  have  been 
convicted. 

As  regards  Puran,  convicted  under  the  second  part  of  section  304, 
Indian  Penal  Code,  and  heavily  sentenced  to  five  years'  imprisonment,  the 
case  stands  on  a  different  footing.  He  has  all  along  pleaded  the  right  of 
self-defence  and  on  the  Magistrate's  own  finding  it  is  difficult  to  under- 
stand how  this  plea  was  disallowed.  The  case  is  exactly  covered  by  section 
100,  Indian  Penal  Code,  Achar  Singh  was  clearly  the  aggressor  both  in 
being  the  first  to  use  coarse  abuse  without  provocation  and  in  striking  the 
first  blow  or  blows.  Moreover,  the  weapon  with  which  he  armed  himself 
was  much  the  more  formidable  of  the  two.     He  was  notoriously  a  violent 
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tempered  young  man,  and  when  a  strong  young  Jat  of  this  character  flies 
into  a  passion  about  nothing  and  proceeds  to  lay  about  him  indiscriminate- 
ly with  so  dangerous  a  weapon  as  exhibit  A,  it  is  no  time  for  mild  mea- 
sures, even  if  the  man  is  your  cousin.  Puran  was  quite  within  his  rights 
in  striking  a  couple  of  crippling  blows  with  the  first  thing  that  came  to 
hand.  The  chances  are,  that  he  or  his  father  or  both  would  have  been 
badly  maimed  if  not  killed  but  for  this  vigorous  defence. 

Achar  Singh  was  able  to  walk  away  with  some  assistance  for  about 
300  yards,  but  then  collapsed  and  died  the  same  night  from  fracture  of  the 
skull. 

The  fact  that  Puran  struck  two  blows  only  and  having  crippled  his 
adversary  with  these  did  not  further  attack  him  shows  that  there  was  no 
intentional  excess  of  the  right  of  self  defence,  and  he  should  have  been 
acquitted  on  that  ground.  It  was  a  matter  of  life  and  death  to  him  to  diir- 
able  Achar  Singh  at  once,  and  he  could  not  fairly  be  expected  to  so  moder- 
ate either  the  aim  or  force  of  these  blows  as  to  make  sure  of  attaining  his 
object  without  risk  to  Achar  Singh's  life. 

The  appeal  is  accepted.  Both  Bana  and  Puran  arc  acquitted  and  will 
be  released. 

Appeal  accepted 


(12  Bur.  Z.  /?.,  21.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Nov.  20  [CRIMINAL  APPEAL  No.  538  of  1905.]  1905., 

Present : — Mr.  Justice  Adamson,  C.  J.,  and  Mr,  Justice  Fox. 

EMPEROR— Appellant, 

Versus 

NGA  PO  GYI— Respondent. 

In  appeal  from  acquittal— whether  dhcorery  mhsequent  to  acquittal  of.  freak  eeidence. 
agaiwit  accused  t*  sufficient  reamn  for  setting  aside  acquittal  or  ordering  new  trial— puUie 
jfrosevutor  with  consent  of  Court  withdrawing  front  prttsecution  on  charge  of  culjmhle  homicide- 
whet  her  this  action  is  illegal  or  unreasonable — Criminal  Procedure  Qtde  (Act  V  of  1898) 
s.494. 

In  an  appeal  from  an  acquittal,  the  fact  that  fresh  cTulence  against  the  accuscfl  has  hecn 
discovered  subsequent  to  the  acquittal  is  not  a  sufficient  reason  for  setting  aside  the  acquittal 
or  ordering  a  new  trial. 

The  Public  Prosecutor,  with  the  consent  of  the  Sessions  Court  and  under  the  provisions 
of  section  494  of  the  Criminal  Procedure  Code,  withtlrew  from  the  prosecution  on  the 
charge  of  culpable  homicide,  and  therefore  the  accused  was  acquitted. 

Held  that  this  action  was  not  illegal  or  unreasonable. 

2,  F.  R.  McDonnell^  the  officiating  Assistant   Government   Advocate 
for  the  Crown. 
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The  judgment  of  the  Court,  delivered  by  Adamson,  C-  J.,  was  as 
follows  : — The  accused  was  tried  on  a  charge  of  culpable  homicide  not 
amounting  to  murder.  The  Magistrate  states  in  his  reasons  for  committal 
that,  while  the  accused  was  having  a  scuffle  with  some  women,  the  deceased 
Mi  Hla,  seized  him  by  the  testicles  from  behind,  whereupon,  the  accused , 
struck  out  wildly  with  a  knife  and  stabbied  Mi  Hla,  causing  her  death. 

In  the  trial  before  the  Sessions  Court  Mi  Nyan  gave  evidence  that 
Mi  Hla  had  seized  the  accused's  longyi  from  behind,  and  that  the  accused 
wounded  her  by  striking  backwards  without  looking  in  that  direction. 

The  Civil  Surgeon,  Mr.  Minty,  gave  evidence  that  he  examined  the 
accused  on  the  next  morning,  that  the  accused  was  suffering  from  no 
disease,  that  he  had  been  subjected  to  severe  squeezing  of  the  testicles, 
that  the  squeezing  must  have  caused  intense  pain,  that  it  was  exceedingly 
improbable  that  a  man  would  inflict  such  intense  pain  on  himself  to  manu- 
facture evidence,  and  that  a  man  so  maltreated  would  be  in  danger  of  life, 
and  could  hardly  help  striking  out  wildly  in  self-defence.  He  also  stated 
that  there  was  only  one  serious  wound  on  the  deceased,  that  it  was  fatal 
because  it  happened  to  sever  a  vital  artery,  and  that  no  great  force  was 
needed  to  inflict  it. 

Another  witness,  whose  evidence  is  not  any  material,  was  examined, 
and  then,  as  recorded  by  the  learned  Sessions  Judge,  the  Public  Prosecutor, 
acting  under  the  advice  of  the  Court,  closed  his  case,  on  the  Advocate  for 
the  accused  tendering  a  plea  of  guilty  to  the  minor  offence  of  intentional 
insult  under  section  504  of  the  Penal  Code. 

The  accused  was  then  acquitted  of  the  charge  of  culjuible  homicide, 
and  convicted  of  the  minor  offence  under  section  504. 

The  learned  Assistant  Government  Advocate,  under  the  directions  of 
the  Local  Government,  has  presented  an  appeal  against  the  order  of 
acquittal. 

One  ground  of  appeal  is  that  the  Sessions  Judge  erred  in  passing  an 
order  of  acquittal  without  examining  all  the  witnesses  for  the  prosecution. 
The  action  of  the  Public  Prosecutor  has  been  described  in  loose  language 
on  the  record.     But  we  have  no  doubt  as  to  what  really  occurred. 

The  Public  Prosecutor,  with  the  consent  of  the  Court  and  under  the 
provisions  of  section  494  of  the  Criminal  Procedure  Code,  withdrew 
from  the  prosecution  on  the  charge  of  culpable  homicide,  and  therefore 
the  accused  was  acquitted.  We  are  unable  to  hold  that  this  action  was 
illegal  or  unreasonable.  The  inferences  that  arose  from  the  record  of  the 
Committing  Magistrate,  and  from  the  evidence  taken  in  the  Session  Court, 
showed  that  a  conviction  could  not  bo  obtained  on  the  charge  of  culpable 
homicide^ 
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But  the  main  ground  of  appeal  is  one  that  goes  entirely  ■  outside  the 
record.  It  is  that  the  evidence  of  the  Civil  Surgeon  is  incorrect  as  to 
facts.  Affidavits  have  been  filed  to  show  that  the  Civil  Surgeon  did  not 
examine  the  accused  until  six  days  after  the  assault,  and  that  the  accused's 
conduct  showed  that  he  was  not  suffering  from  pain  in  the  testicles  im- 
mediately after  the  assault.  If  these  affidavits  could  be  accepted,  they 
would,  of  course,  throw  an  entirely  new  aspect  on  the  case.  But  we  know 
of  no  authority  for  going  beyond  the  record  in  a  criminal  appeal.  Under 
the  provisions  of  section  428  of  the  Criminal  Procedure  Code,  an 
Appellate  Court  can  admit  additional  evidence,  but  the  necessity  for  tak- 
ing such  additional  evidence  must  be  apparent  from  something  on  the 
record,  and  cannot  be  derived  from  external  information.  The  subject 
has  been  discussed  in  King-Emperor  r.  Nga  Naing  (1),  where  it  was  held 
that,  in  an  appeal  from  an  acquittal,  the  fact  that  fresh  evidence  against 
the  accused  has  been  discovered  subsequent  to  the  acquittal  is  not  a  suffi- 
cient reason  for  setting  aside  the  acquittal  or  ordering  a  new  trial.  In 
this  finding  we  concur.  \  .- 

Our  conclusion  is  that,  on  the  face  of  the  record,  there  is  no  ground 
for  this  appeal,  and  we  accordingly  dismiss  it  summarily. 

If  there  has  been  a  failure  of  justice  in  this  case,  it  appears  to  be  due 
to  gross  negligence  on  the  part  of  those  whose  duty  it  was  to  investigate 
the  case  and  put  it  before  the  Court.  Mr.  Minty's  evidence  as  to  the  date 
of  his  examination  of  the  accused  and  as  to  the  maltreatment  of  the  accused 
was  given  before  the  (-ommitting  Magistrate,  more  than  two  months 
before  he  repeated  it  in  the  Court  of  Session.  The  important  bearing  of 
this  evidence  on  the  case  is  obvious  and  if  there  was  a  material  error  in  it, 
there  was  ample  time  to  discover  it. 

(1)  U.  B.  R.  1902-03  p.  9. 


(8  Bom.  L.  It,  115.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

Jany.  17      [CRIMINAL  REFERENCE  No.  82  of  1905.]  1906. 

Present ;— Mr.  Justice  Russell  and  Mr.  Justice  Aston. 

EMPEROR  V.  DWARKADAS  DHARAMSEY. 

CUy  of  Bombay  Municipal  Act  (Bom,  Act  III  of  1888),  sec.  249^—nMtre—Placeof 
public  resort — Latritte  accommodation, 

A  theatre  is  a  place  of  public  resort  within  the  meaning  of  s.  249  of  t^ie  City  of  Bombay 
Municipal  Act,  1888. 

tThe  Bombay  District  Municipal  Act  (Bom.  Act  III  of  1888),  s.  249,  is  as  foUowsT^        ' 

When  it  appears  to  the  Commissioner  that  any  premises  are,  or  are  intended  to  betised,  aa 

a  Market,  Rail^y  Station,  Dock,  Wharf  or  other  place  of  public  resort,  or  as  a  place  in  which 

persons  exceeding  twenty  in  number  are  employed  in  any  manufactuw,  tmde  or  business  or  M 
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The  facts  of  the  case  are  as  follows : — 

The  defendant,  Dwarkadas  Dharamsey,  was  the  owner  of  a  theatre  called  the  Elpfainstone 
Theatre.  He  was  called  upon  by  the  Municipal  Commissioner  of  the  City  of  Romhay  to  pro- 
Tide  privy  accommodation  in  the  said  theatre,  and  a  notice  was  accordingly  issued  to  him 
under  8.  249  of  the  City  of  Bombay  Municipal  Act,  1888,  Dwarkadas  failed  to  comply  with 
the  requisitions  contained  in  the  not/pe ;  and  he  was,  therefore,  proceeded  against  for  an  ofEwioe 
punishable  under  s.  471  of  the  Act. 

The  acting  Second  Presidency  Magistrate,  before  whom  the  proceed- 
ings were  taken,  made  a  reference  to  the  High  Court.  In  the  course  of 
his  letter  of  reference  be  observed  : 

-  vv 
"It  is  urged  op -his  (di|3fep<lfuit»  behalf  that  under  s.  249  of  the  Municipal  Act,  the  Muni* 
olpal  Commissioner  is  not  empowered  to  call  upon  the  owner  or  occupier  of  a  theatre  to  provide 
privy  accommodation  and  that  Itire  issue  of  such  a  notice  is  lll^iaL  It  is  further  urged  that 
the  definition  of  '  other  place  of  public  resort '  in  the  said  section  must  be  conitrued  ejit^U^h 
generis  with  the  Words  prececling.  Counsel  for  the  defendant  has  also  quoted  Maxwell  on  the 
Interpretation  of  Statutes,  p. ^461  (3rd  Edn.),.  which  says  when  two  or  more  woids  susceptible 
of  analogous  meaning  are  couple<l  together,  jtoecuntur  a  soeiis  >  they  are  understood  to  be  used 
in  their  cognate  sense.  They  take  as  it  were  their  colour  from  each  other ;  that  is,  the  more 
general  is  restricted  to  a  sense  analogous  to  the  less  general.  The  Hon.  Mr.  Crawford,  on 
behalf  of  the  Municipality,  has  on  the  other  hand,  drawn  the  attention  of  the  Court  to  p.  47S 
of  the  same  book  which  says :  *of  course  the  restricted  meaning  which  primarily  attaches  to  the 
general  word  in  such  circumstances  is  rejected  when  there  are  adequate  grounds  fo  show  that 
it  was  not  used  in  the  limited  order  of  ideas  to  which  its  predecessors  belong.  If  it  can  be  seen 
from  a  wider  inspection  of  the  scope  of  the  l^slature  that  the  general  words,  notwithstanding 
that  they  follow  particular  words,  are  nevertheless  to  be  construed  generally,  effect  must  be 
given  to  the  intention  of  the  legislature  as  gathered  from  the  larger  survey.'  Under  these  cir- 
cumstances the  question  for  consideration  is  whether  '  other  places  of  public  resort'  should  be 
x»nstrued  as  meaning  a  place  of  public  resort  of  any  kind  or  a  place  of  the  same  kind,  as  a 
Market,  Railway  Station,  Dock  or  Wharf.  In  my  opinion  the  words  '  other  places  of  public 
resort,'  must  be  construed  generally,  i.tf.„as  meaning  ia  place  of  public  resort  of  any  kind  and 
not  as  eju^dem  generin  with  the  wonls  Market,  Railway  Station,  Dock  or  Wharf.  In  the  first 
place  the  words  *  Market,  Railway  Stafion,  Dock  or  Wharf'  are  ejusdem  genens  and  I  fail  to 
conceive  any  place  analogous  to  Market,  Railway  Station,  Dock  or  Wharf.  In  my  opinion, 
therefore,  the  principles  laid  down  by  .Maxwell  on  Interpretation  of  Statutes  on  p.  4C1,  W-., 
when  two  or  more  words  susceptible  of  analogous  meaning  are  coupled  together  noscnntyr  a 
iociU  they  are  understood  to  be  used  in  their  cognate  senses,  do  not  apply  in  this  case.  If 
'  other  place  of  public  resort '  in  s.  249  is  to  be  construed  as  a  place  of  public  resort  ejmdem 
^«cm  with  Market,  Railway  Station,  Dock  or.  Wharf,  then  those  words  should  be  rejected 
altogether  as  it  is  difficult  .to  suggest  any  places  of  public  resort  analogous  to  Market,  Railway 
Station,  Dock  or  Wharf.  The  words  '  other  places  of  public  resort '  being  present  in  that  sec- 
tion, the  legislature  must  have  intended  to  have  some  meaning  attached  to  them.  The  only 
reasonable  construction  that  could  be  placed  on  those  words  after  taking  into  consideration 
the  intention  of  the  legislature  is  that '  other  place  of  public  resort'  means  other  place  of  pub- 
lic resort  of  any  kind.  A  theatre  being  a  place  of  public  resort  falls  in  my  opinion  within  the 
provision  of  s.  249  of  the  Municipal  Act." 

The  reference  came  up  for  hearing  before  Russell  and  Aston,  JJ. 

workmen  or  labourers,  the  Commissioner  may,  by  written  notice,  require  the  owner  or  occupier 
of  the  said  premises  to  construct  a  sufficient  number  of  water-closets  or  latrines  or  privies  and 
urinals  for  the  separate  use  of  each  sex. 
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Mr.  Weldon^  instructed  by  Messrs.  Crawford^  Brotcn  ^'  Co.,  for  the 
Municipality: — The  expression  "other  place  of  public  resort "  in  s.  249 
of  the  City  of  Bombay  Municipal  Act,  1888,  must  be  given  its  proper 
construction  ;  and  a  reasonable  meaning  should  be  assigned  to  it.  When 
so  done,  it  is  clear  that  a  theatre  falls  within  the  meaning  of  the  ex- 
pression. 

Mr.  ff.  C,  Coyajiy  for  the  defendant : — We  submit  the  expression 
"  other  place  of  public  resort "  in  s.  249  of  the  City  of  Bombay  Municipal 
Act  (Bom.  Act  III  of  1888)  does  not  include  a  theatre.  This  is  apparent 
from  the  wording  of  the  section  itself.  The  places  specified  therein  are  : 
(1)  Market ;  (2)  Railway  Station  ;  (3)  Dock  ;  (4)  Wharf  ;  (5)  a  place  in 
which  persons  exceeding  twenty  in  number  are  employed  in  any  manu- 
facture, trade  or  business  or  as  workmen  or  labourers.  These  are  all 
places  where  we  expect  to  find  tradesmen  or  labourers  or  workmen  at 
work  for  the  greater  part  of  the  day,  and  where,  therefore,  the  necessity 
contemplated  by  the  section  is  most  likely  to  arise.  We  do  not  find  in  the 
section  any  mention  of  a  place  where  people  meet  for  two  or  three  hours 
amusement  or  entertainment,  e.g.^  a  music  hall  or  a  theatre.  This  con- 
tention is  borne  out  by  the  marginal  note  to  the  section,  which  mentions 
"  factories,  &c."  ;  and  we  are  entitled  to  have  recourse  to  it,  since  "  the 
headings  prefixed  to  section  or  set  of  sections  in  some  modern  statutes  are 
regarded  as  preambles  to  those  sections."  (Maxwell  on  the  Interpretation 
of  Statutes,  2nd  edn.,  p.  65).  The  word  "theatre"  is  not  at  all  used  in 
the  section.  The  omission  is  significant  and  shows  it  must  have  been  a 
designed  omission.     See  also  R.  v.  Clexoorth  (1). 

Russelly  J. — In  this  case  the  point  raised  is  whether  a  theatre  comes 
within  s.  249,  Bombay  Municipal  Act  (Bom.  Act  III  of  1888)  as  "pre- 
mises used  or  intended  to  be  used  as  a  market,  railway  station,  dock, 
wharf  or  other  place  of  public  resort  or  as  a  place  in  which  persons  ex- 
ceeding twenty  in  number  are  employed,  &c."  The  section  gives,  in  such 
cases,  power  to  the  Municipal  Commissioner  to  require  the  construction 
of  a  sufficient  number  of  latrines  or  water  closets  or  privies  and  urinals 
for  the  separate  use  of  each  sex. 

Now  the  construction  of  the  words  "  place  of  public  resort,"  or  "  pub- 
lic place  "  where  they  occur  in  an  Act  of  Parliament,  must  depend  on  the 
context  and  scope  and  object  of  the  Statute.  (Vide  Encyclopedia  of 
English  Law,  Vol.  10,  title  "  place.") 

What  is  then  the  scope  and  object  of  section  249  ?  It  is  to  provide 
proper  and  decent  accommodation  for  persons  of  both  sexes  in  the  way  of 
latrines,  urinals,  &c.  in  regard  to  the  places  specified  in  the  section.     It  is, 

(I)  (1864)  4  B.  &  S.  027. 
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we  think,  clear  that  the  word  "  other  places  of  public  resort  **  cover  the 
case  of  a  theatre  which  is  ejysdem  generis  with  a  Railway  Station  ;  it  is 
impossible  to  say  and  it  has  not  been  argued  that  the  public  do  not  resort 
to  the  theatre.  Why  then  should  not  persons  resorting  to  the  theatre  be 
provided  with  the  same  accommodation  as  persons  resopting  to  a  Railway 
Station  ? 

With  regard  to  Queen  v.  Cleworth  (1)  relied  on  by  Mr.  Coyaji,  the 
object  of  that  Statute  was  to  prevent  certain  classes  of  workmen  from 
working  on  Sunday.  There  the  Court  held  that  "  other  person  whatso- 
ever "  meant  some  persons  not  quite  a  "  tradesman,  artificer,  workman  or 
labourer  "  ;  within  which  category  a  farmer  did  not  come. 

For  these  reasons  we  answer  the  question  sent  to  us  in  the  "  affirm- 
ative." 

Aston^  J". — I  concur  that  the  answ^er  must  be  in  the  affirmative.  The 
places  of  public  resort  specified  in  the  sentence  preceding  the  words  "  or 
other  place  of  public  resort "  do  not  differ  inter  se  less  than  a  theatre 
differs  from  them.  There  is  nothing  therefore  in  the  "  ejusdem  generis  " 
argument.  It  is,  therefore,  unnecessary  for  the  purpose  of  answering  this 
reference  to  ascertain  whether  the  theatre  in  question  comes  under  any 
other  category  in  s.  249. 


(8  Bom.  L.  i?.,  118.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

Feb.  1  [CRIMINAL  REFERENCE  No.  6  of  1906.]  1906. 

Present : — Sir  Lawrence  Jenkins,  K.C.I.E.,  Chief  Justice  and 

Mr.  Justice  Aston. 

EMPEROR  V.  SHIVOO  GOWRI. 

Village  Pdiee  Act  (Bom.  AH  rillo/lSer),  tee,  15^— Police  Patel— Verbal  order  by  a 
Poliee  Patel  sent  through  a  memnger  oJtJting  a  perton  to  he  present  before  him—Pergonally, 

tThe  Village  Police  Act  (Bom.  Act  VlII  of  1867),  Sec.  15  runs  as  follows  :— 

1.5.  Claujte  7.— It  shall  be  lawful  for  a  Commissioner  by  an  order  in  writing  to  authorize 
any  Magistrate  of  a  district  to  issue  a  commission  to  any  person  exercising  the  office  of  a  Police- 
patel,  empowering  such  Pollce-patel  to  try  any  person  charged  with  any  of  the  following 
offences  committed  ^thin  the  limits  of  the  village  in  which  he  is  Police-patel,  that  is  to  say  :— 

mischief  or  pettty  theft,  when  the  estimated  value  of  the  property  stt^en,  or  of  damages 
sustained,  does  not  exceed  two  rupees  ; 

resistance  or  refusal  to  obey  a  lawful  order  issued  by  such  Police-patel  personally. 

Clati^  2.— And  it  shall  be  lawful  for  a  Police-patel  so  empowered  to  sentence  any  person 
convicted  before  him  of  any  of  the  above  acts  to  punishment  by  fine  not  exceeding  rupees  five, 
or  confinement  in  the  village  chaunri  for  a  period  not  exceeding  forty-eight  hours,  the  con- 
finement, in  cases  of  resistance  or  refusal  to  obey  a  lawful  ortler,  to  be  awanlable  only  on  the 
failure  to  pay  a  fine. 
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A  verbal  cider  sent  throngfa  a  messeoger  by  a  Police  Patel,  under  a,  15  erf  the  \  iUage 
Police  Act,  1867,  asking  a  person  to  present  himself  before  him  to  answer  an  accusation,  is  not 
a  lawful  order  issued  by  the  Police  Patel  personally  within  the  meaning  of  s.  15  (1)  <rf  tiie 
Village  PoUce  Act,  1867. 

The  facts  of ^the  case  are  as  follows : — 

One  Honappa  made  a_complaint  on  the  22nd  September  1905  to  the  Police  Patel  of  Ankola 
against  Shivoo  Gowri  (^aoHised)  for  petty  abu%  under  s.  14  of  the  Bombay  Village  Police  Act, 
1867.  On  the  following  day  the  ^tel  sent  hts  Ugrani  (rillage  servant)  to  ask  the  accused  to 
present  herself  before  him  (Patel)  that  day  to  answer  the  accusation.  She  refused  to  attend 
saying  that  she  knew  nothing  of  any  complaint  against  her.  The  Ugrani  again  called  her  but 
she  refused  to  obey  his  orders.  Upon  this  her  attendance  was  procured  through  the  District 
Police  ;  and  the  Patel,  in  exercise  of  the  speciid  powers  which  he  was  empowered  to  exercise 
under  s.  15  of  the  Village  Police  Act,  convicted  and  sentenced  her  to  pay  a  fine  of  Bs.  Ave  or 
in  default  to  confinement  for  forty-eight  hours  for  the  offence  (rf  her  refusal  to  obey  his  oidem. 

The  District  Magistrate  of  Kanara,  feeling  that  the  conviction  and 

sentence  imposed  by  the  Police  Patel  were  illegal,  made  a  reference  to  the 

High  Court,  observing : — 

"  Section  15  of  the  Village  Police  Act  makes  the  refusal  to  obey  a  lawful  order  punishable 
irhen  such  order  was  issued  by  a  Police  FAtel  jterttonallt/.  The  High  CJourt  has,  however,  heW 
that  a  Police  Patel  has  authority  to  issue  summons  to  any  person,  accused  of  an  offence  of 
which  he  can  take  cognizance,  to  appear  before  him  to  answer  the  accusation,  and  such  sum- 
mons signed  by  the  Patel  himself  is  a  lawful  ortler  issued  by  him  jtergoHollif  within  the  mean- 
ing of  s.  15,  cl.  (1)  :  Imjteratrix  v,  Ratnia  Bawaji  (1).  But  in  this  case  the  Patel  neither 
personally  ordered  the  accusal  to  appear  before  him  nor  did  h^  issue  a  summons  under  his 
signatmre  to  procure  her  attendance.  The  mere  verbal  communication  conveyed  by  the  Ugrani 
not  even  in  the  presence  of  the  Patel  is,  in  my  opinion,  insufficient  to  hold  that  the  communica- 
tion was  a  lawful  order  issuotl  by  the  Patel  personally  within  the  meaning  of  s.  15." 

The  reference  came  up  for  disposal  before  Jenkins,  C.  J.  and  Aston,  J. 

There  was  no  appearance  on  either  side. 

Jenkins^  C.  J. — Though  the  ruling  cited  (1)  does  not  cover  the  pre- 
sent case,  still  we  think  that  a  verbal  order  sent  by  a  messenger  as  was 
done  in  this  case  is  not  a  lawful  order  issued  by  the  Police  Patel  personal- 
ly, within  the  meaning  of  section  15,  clause  (1),  of  Act  VIII  of  1867. 

We,  therefore,  set  aside  the  conviction  and  sentence  and  direct  the 
fine,  if  paid,  to  be  refunded. 


{8  Bom.  L.  It,  120.) 

IN  THE  mOH  COURT  OF  JUDICATURE  AT  BOMBAY. 

Deer.  23        [CRIMINAL  REVISION  No.  242  of  1905.]  1905. 

Present  .—Sir  Lawrence  Jenkins,  K.C.LE.,  Chief  Justice  and 

Mr.  Justice  Batty. 

EMPEROR  r.  SAKHARAM  GANU. 

Cnmiml  Procedune  Cinle  (Act  V  of  1898),  ss.  236,  237 ,  BSS—AUer^ioH  of  ekargfi—Ir* 
regularit If— Penal  Code  (Ad  XLVofl860),  *».  366,  376. 

(1)  [1891]  Cr.  R.  No.  26  ;  Unrep.  Cr.  C.  550. 
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It  is  not  competent  to  a  Judge  in  appeal  to  alter  a  charge  under  8.  376  of  the  Indian 
Penal  Code  to  one  under  r.  366  of  the  Code  ;  because  a  charge  under  the  latter  section  involves 
different  elements  and  diflfersnt  questions  of  fact  from  a  charge  under  s.  376. 

Sakharain  Ganu  was  tried  by  the  Assistant  Sessions  Judge  of  DhuHa, 
with  the  aid  of  assessors,  for  an  offence  punishable  under  s.  376  of  the 
Indian  Penal  Code,  for  having  committed  rape  on  a  girl,  named  Nadri, 
under  twelve  years  of  age.  The  Judge,  differing  from  both  the  assessors 
found  the  accused  guilty  of  the  offence  charged  and  sentenced  him  to 
suffer  three  yeUrs  rigorous  imprisonment  and  to  pay  a  fine  of  Rs.  100. 

On  appeal  the  Sessions  Judge  of  Khandesh  came  to  the  conclusion  that 
the  accused  had  sexual  intercourse  with  the  girl  Nadri  with  her  consent 
and  not  against  her  will :  but  altered  the  conviction  to  one  under  s.  36(5  of 
the  Indian  Penal  Code  and  sentenced  the  accused  to  undergo  rigorous  im- 
prisonment for  nine  months  and  to  pay  a  fine  of  Rs.  100.  The  grounds 
of  his  decision  were  as  follows  : — 

The  Court  ought  to  have  framed  an  alternative  charge  under  s.  366  of  the  Indian  Penal 
Code,  for  the  so-called  confession  showed  clearly  that  that  offence  hatl  been  committed.  In- 
deed it  was  more  a  confession  of  an  offence  under  s.  366  than  of  an  offence  under  s.  376.  The 
evidence  also  was  clear.  The  girl  was  under  the  lawful  guartlianship  of  her  parents.  Her 
consent  was  immaterial  under  s.  366,  as  she  was  less  than  16  years  old.  She  was  taken  away 
from  her  parent's  house  by  the  accusetl  in  order  that  she  might  be  seduceil  to  illicit  inter- 
course. The  fact  that  she  was  taken  away  temporarily  matters  little.  Accused's  pleader  says 
his  defence  is  the  same  as  in  the  case  under  s.  376  and  he  docs  not  want  the  case  to  be  sent 
down. 

The  accused  then  applied  to  the  High  Oourt  under  its  criminal  re- 
visional  jurisdiction,  contending  (inter  alia)  that  the  lower  Court  finding 
that  the  conviction  could  not  be  sustained  under  s.  37G  of  the  Indian  Penal 
Code  was  wrong  in  altering  the  charge  to  one  under  s.  366  ;  that  the  facia 
proved  did  not  warrant  a  conviction  under  s.  366  ;  and  that  the  lower 
Court  erred  in  not  considering  whether  there  was  or  was  not  consent  to  the 
girl's  being  taken  away  by  the  accused  ;  and  subsequent  detention,  although 
criminal,  did  not  come  under  s.  366  of  the  Indian  Penal  Code. 

Mr.  A.  G.  Desai,  for  the  accused. — The  consent  under  s.  376  of  the  In- 
dian Penal  Code  and  that  under  s.  366  of  the  Code  are  two  different  things  ; 
in  the  one,  the  consent  must  bo  of  the  person  raped,  in  the  other  of  the 
lawful  guardian.  The  first  is  an  offence  against  the  person  of  the  female 
raped,  the  other  involves  the  violation  of  the  rights  of  the  lawful  guardian. 
The  accused,  charged  and  tried  under  s.  376,  cannot  be  said  to  be  prepared 
for  his  defence  under  s.  366.  The  case  docs  not  come  under  ss.  236,  237, 
nor  under  s.  238  of  the  Criminal  Procedure  Code,  1898. 

Rao  Bahadur  Vasudeo  J.  Kirtikar,  Govt.  Pleader,  for  the  Crown. — 
The  accused  is  not   prejudiced  by  the  charge  being  altered  from  s,  376  to 
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one  under  s.  366.  Tlio  pleader  in  the  lower  Court  waived  the  right  of 
retrial  when  asked  by  tlie  Sessions  Judge.  The  consent  of  the  father — ^the 
lawful  guardian — was  not  obtained  and  the  accused  has  also  confessed  to 
that  effect.  There  is  nothing,  therefore,  to  prevent  the  Court  from  con- 
victing the  accused  on  his  own  confession  or  at  least  from  ordering  a  retrial. 
The  Court  will  at  least  express  an  opinion  that  a  second  prosecution  will 
not  be  barred  under  s.  403,  Criminal  Procedure  Code. 

Mr.  A.  G.  T>esaiy  in  reply. — ^The  pleader  could  not  so  waive  the  right 
and  if  the  pleader  did  so,  the  Court  cannot  debar  the  accused  from  re- 
opening the  question  :  Queen  v.  Bholanath  (1).  The  facts  in  evidence  that 
the  mother  had  consented  to  the  taking  away  of  the  girl,  that  the  parties 
were  on  intimate  terms,  shift  the  onus  of  proof  of  want  of  consent  under  s. 
366  on  the  prosecution.  The  prosecution  having  had  an  opportunity  has 
failed  to  prove  this  and  no  good  will  be  served  by  ordering  a  retrial  under 
B.  366  nor  under  s.  497,  for  the  latter  section  requires  a  preliminary  complaint 
by  the  husband  and  the  Court  cannot  compel  him  to  prosecute  if  he  chooses 
not  to  do  so.  The  Court  will  not  express  any  opinion  one  way  or  the 
other  ;  the  prosecution  may,  if  they  choose,  prosecute  the  accused  leaving 
the  point  about  s.  403  of  the  Criminal  Procedure  Code  open  to  both  the 
sides.  To  express  the  opinion  asked  for  is  virtually  ordering  a  retrial  and 
greatly  prejudicing  the  accused. 

Jenkins^  C.  J. — The  accused  was  charged  under  s.  376  of  Indian 
Penal  Code  with  the  rape  of  a  girl. 

He  was  convicted  by  the  first  C'ourt. 

On  appeal  to  the  Sessions  Judge,  that  conviction  was  set  aside  on  the 
ground  that  the  girl  had  consented. 

The  Sessions  Judge,  however,  convicted  the  accused  under  s.  366  and 
passed  sentence  on  him. 

In  our  opinion  it  was  wTong  of  the  Judge  to  have  proceeded  under 
s.  366  because  a  charge  under  that  section  involved  different  elements  and 
different  questions  of  fact  from  a  charge  under  s.  376. 

On  the  ground,  therefore,  that  there  has  been  an  irregularity  in  the 
procedure  of  the  Sessions  Judge,  we  set  aside  his  order  except  so  far  as  it 
involves  an  acquittal  under  s.  376. 

But  we  express  no  opinion  as  to  further  proceedings  being  taken  under 
s.  366  or  497. 

The  accused  is,  therefore,  discharged  and  the  fine,  if  paid,  must  be 
refunded. 

Conviction  and  sentence  reversed. 


(1)  (1876)  I.  L.  R.  2  Oal,  30. 
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(/.  L.  i?.,  33  CaL,  8.) 

IN  THE  HIGH  (^OURT  OF  JUDICATURE  AT  CALCUTTA. 

June  28         [CRIMINAL  REVISION  No.  486  of  1905.]  1905. 

Present  .—Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroffe. 

DAYANATH  TALUQDAR  r.  EMPEROR. 

Criminal  Ptvcfdure  Code  (Act  V  of  1898),  *.  llO—^mrity  for  good  beh^triaur— Appeal 
to  District  Afttgistrate — District  Magist rate's  power — Further  inquiry. 

Where  a  District  Magistrate  in  an  appeal  af^inst  an  orcler  to  gire  security  for  good  be- 
haviour under  s.  110,  Cr.  P.  C,  directed  a  further  inquiry  on  setting  aside  the  order  ami  also 
directed  that  an  increased  security  should  be  required  from  the  persons  proceedetl  against,  the 
High  Court 

Held,  that  the  District  Magistrate  had  no  power  un<ler  the  law  to  ortler  the  further  in- 
quiry in  the  terms  in  which  he  did. 

The  onler  was  accordingly  set  aside. 

Babu  Atuhja  Charan  Bose  (Babu  Dehendra  Nath  Bagchi  with  him) 
for  the  petitioners. 

No  one  appeared  to  show  cause. 

The  material  facts  appear  from  the  judgment. 

Pargiter  and  Woodroffe^  J  J. — These  ten  applicants  were  called  upon 
to  show  cause  why  they  should  not  be  bound  down  to  give  security  for 
their  good  behaviour  under  section  110  of  the  Criminal  Procedure  Code. 
The  case  was  tried  by  a  Deputy  Magistrate,  and  he  bound  them  down. 
An  appeal  was  made  to  the  District  Magistrate,  and  he  set  aside  the 
Deputy  Magistrate's  order  and  directed  that  there  should  be  a  further 
inquiry,  at  the  same  time  requiring  increased  security  from  these  appli- 
cants. Against  that  order  a  motion  was  made  to  the  Sessions  Judge,  and 
while  that  motion  was  pending,  the  Deputy  Magistrate  proceeded  to  hold 
the  further  inquiry  directed  by  the  District  Magistrate. 

A  rule  was  obtained  from  this  Court  calling  on  the  District  Magis- 
trate to  show  cause  why  the  proceedings  taken  against  theseupplicants 
should  not  be  transferred  to  some  other  Magistrate  than  the  Sub-divisional 
Magistrate  of  Tangail,  or  why  such  further  order  should  not  be  passod  as 
to  this  Court  may  seem  fit.  '^ 

We  have  read  the  explanation  submitted  by  the  District  Magistrate, 
and  the  proceedings  in  the  Sessions  Judge^s  Court  alto  have  been  laid 
before  us.  It  appears  to  us  that  the  District  Magistrate  had  no  power 
under  the  law  to  order  the  further  inquiry  in  the  terms  in  which  he  did. 
It  will  be  best  therefore  for  us  to  deal  with  the  matter  from  that  point 
of  view. 

Accordingly  we  set  aside  the  District  Magistrate's  order  for  further  in- 
^jairy,  leaving  him,  if  he  thinks  it  necessary,  to  take  any  further  proceedings 
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against   these   applicants  which  he  may  l>e  authorised  by  law  to  do  upon 
entirely  fresh  materials, 

liule  made  absolute. 


(I.  L.  7?.,  33  CaL,  50.) 

IN  THE  HIGH  COURT  OF  JUDIC^ATURE  AT  CALCUTTA. 

June  30        [CRIMINAL  REVISION  No.  584  of  1905.]  1005, 

Present : — Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroffe. 

ASHUTOSH  MALLICK  r.  EMPEROR. 

J^Hal  Qtde  (Act  XLVo/ISOO),  m.  415,  iSO—Cheatlng—Mntrepre^entatlon—DhhonfMif 
— "  Wrongful  gain— '■'^  Wrongful  hMj" 

The  accu8e<l  falsely  representing  himself  to  be  an  employee  in  the  Accounts  DeiJartmcnt 
of.  the  Calcutta  Municipal  Corporation  and  as  authorised  to  collect  subscriptions  towanls  a 
charitable  fund,  producetl  before  Dr.  Pearse,  the  Health  Officer  of  the  Corporation,  a  subs- 
cription book  containing  the  names  of  respectable  subscribers,  and  solicited  some  subscription 
for  the  fund.  The  Doctor  subscribed  ten  rupees  which  were  duly  made  over  by  the  accuse*! 
to  the  intended  charity.  Upon  these  facts  he  was  prosecuted  for  cheating  and  senlenced  to 
rifforous  imprisonment  and  fine  under  a.  420,  I.  P.  C. 

///?Zrf,  that  (he  accused  was  not  guilty  of  cheating.  The  money  went  where  the  donor 
in^temled  it  to  go.  There  was  no  "  wrongful  loss  "  to  the  donor,  nor  any  "  wrongful  gain"  to 
^le  accused  or  the  charitable  society,  and  that  the  misrepresentation  of  the  accused  as  to  his 
being  an  employee  of  the  Corporation  hml  not  in  any  way  induced  or  deceived  the  donor  to 
subscribe. 

The  facts  material  to  the  report  are  stated  in  the  judgment. 

Babu  Amarendra  ^atli  Chatterjee  for  the  petitioner. 

No  one  appeared  to  show  cause. 

Pargiter^  J.— The  applicant  has  been  convicted  by  the  Chief  Presi- 
dency Magistrate  under  section  420  of  the  Indian  Penal  Code  of  cheating 
Dr.  Pearse  and  obtaining  a  subscription  of  Rs.  10  from  him  towards  the 
funds  of  tha^  Harinam-pradayini  Sahha^  the  object  of  which  \vas  to 
feed  the  poor  on  the  occasion  of  the  opening  of  the  new  Municipal  oflBces. 

He  obtained  this  rule  calling  on  the  Chief  Presidency  Magistrate  to 
show  cause  why  ^^e  conviction  and  sentence  should  not  be  set  aside  on  the 
^ound  that  the  facts  found  do  not  constitute  the  offence  of  cheating. 

The  first  question  we  have  to  consider  with  reference  to  the  definition 
of  cheating  in  section  415,  Indian  Penal  Code,  is  whether  the  applicant 
deceived  Dr.  Pearse. 

Dr.  Pearse  and  two  other  witnesses  have  deposed  that  the  applicant 
distinctly  informed  them  that  ho  was  employed  in  the  Municipal  office, 
and  this  statement  is  admittedly  untrue.  It  was  contended  that  because 
of  that  false  statement  Dr.  Pearse  gave  this  subscription. 
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It  is  argued  on  behalf  of  the  applicant  that  that  statement  though 
false  was  not  the  matter  which  really  deceived  Dr.  Pearse.  The  subscrip- 
tion book  was  produced  and  shown  to  Dr.  Pearse  ;  there  are  names  of 
highly  respectable  persons  in  the  book,  and  the  book  itself  shows  that  the 
object  was  a  charitable  one.  Dr.  Pearse  wrote  his  own  subscription  in 
the  book. 

It  seems  to  us  that  it  can  hardly  be  said  that  the  false  statement  was 
really  the  determining  factor  in  inducing  Dr.  Pearse  to  give  the  subscrip- 
tion. He  was  probably  equally  induced,  if  not  more  so,  by  the  names  in 
the  book  and  the  object ;  and  if  those  considerations  had  not  influenced 
him,  I  am  not  satisfied  that  he  would  have  been  won  over  by  the  statement 
that  the  applicant  was  employed  in  the  Municipality.  For  these  reasons 
I  do  not  feel  satisfied  that  the  applicant  deceived  Dr.  Pearse  within  the 
meaning  of  section  415  of  the  Penal  Code. 

Further,  if  it  be  taken  that  there  was.  such  deception,  I  doubt  whether 
the  case  comes  within  the  other  part  of  that  section.  It  is  undisputed  that 
-there  was  not  fraud  in  this  case  ;  and  whether  the  applicant's  motive  was 
dishonest  or  not,  would  depend  upon  whether  there  was  "  wrongful  gain  '* 
or  "  wrongful  loss."  The  object  in  this  case  was  a  charitable  one,  and  I  do 
not  think,  considering  the  words  "  wrongful  gain  "  and  "  wrongful  loss  "  in 
an  ordinary  reasonable  sense,  that  the  subscription  given  can  be  said  to  have 
constituted  wrongful  gain  to  the  society  or  wrongful  loss  to  Dr.  Pearse. 

Dealing  next  with  the  second  part  of  the  section,  and  taking  it  that 
Dr.  Pearse  was  induced  to  do  what  he  would  not  have  done  if  he  had  not 
been  deceived,  I  do  not  think  that  what  he  did  can  be  said,  in  the  ordinary 
sense,  to  have  caused  him  any  damage  or  harm  in  body,  mind,  reputation 
or  property. 

Accordingly,  as  my  learned  brother  agrees  in  the  result,  we  make  the 
rule  absolute  and  set  aside  the  conviction  and  sentence. 

Wooilrofe,  J.— I  agree  with  my  learned  brother  that  the  conviction 
and  sentence  should  be  set  aside.  It  does  not  appear  to  me  that  Dr. 
Pearse  was  induced  to  subscribe  Rs.  10  to  a  charity,  which  seems  to  be  a 
well-known  and  deserving  one,  by  the  alleged  misrepresentation  of  the 
accused  that  he  was  a  person  employed  in  the  Accounts  Department  of  the 
Municipality.  It  is  not  likely  that  Dr.  Pearse  would  be  led  to  subscribe 
on  that  ground.  Probably  the  only  effect  of  the  statement  of  the  accused 
on  his  mind  was  to  satisfy  him  that  the  accused  was  a  person  authorized 
to  collect  on  behalf  of  this  charity.  We  now  know  that  that  is  the  case 
and  that  the  money  has  been  made  over  to  the  charity.  As  regards  the 
alleged  "  wrongful  loss,"  the  money  has  gone  where  Dr.  Pearse  intended 
4t  should  go,  unless  it  is  to  be  assumed,  which  I  do  not,  that  tho  gtority 
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was  not  to  have  the  benefit  of  the  money  in  the  event  of  the  accused  not 
being  employed  in  the  Calcutta  Municipality. 

Mule  made  absolute. 


(3  C.  L.  J.,  196.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

May  9  [CRIMINAL  REVISION  No.  290  of  1905.]  1905. 

Present : — Mr,  Justice  Pargiter  and  Mr.  Justice  Woodrofte. 

SONA  RAM  R.  SANGMA  r.  EMPEROR. 

Cnminnl  Procedure  Cod?  (Act  V  of  1808) ,  section  110—Secnrity  far  good  behari^mr— 
Enquiry  held  outside  the  local  limits  of  the  Magistrate's  juri4dicti4>n — Proceedings  taken,  when 
the  person  is  tnUside  such  jurisdiction. 

An  enquiry  under  section  110  of  the  Code  of  Criminal  Procedure,  should  not  be  conducted 
bj  a  Magistrate  at  a  plaoe  which  is  outside  the  local  limits  of  his  jurisdiction  and  where  be 
has  no  power  to  conduct  any  proceedings. 

The  person  against  whom  proceedings  are  taken  under  section  110,  Criminal  Procedure 
Oodo,  must  bCf  at  the  time  when  such  proceedings  are  taken,  within  the  local  limits  of  the 
jurisdiction  of  the  Magistrate  taking  such  proceoilings. 

Non-compliance  with  these  provisions  vitiates  the  proceetlings  as  made  without  jurisdic- 
tion, and  the  order  passed  must  be  set  aside. 

Mr.  Jackson  and  Babu  Surendra  Natli  Ghosal  for  the  petitioner. 

The  judgment  of  the  Court  was  as  follows  : — 

The  applicant  Sona  Ram  was  bound  down  by  the  Deputy  Commis- 
ttioner  of  the  Garo  Hills  under  section  110  (clause  f),  Criminal  Procedure 
CodC)  to  give  security  for  his  good  behaviour  for  three  years  in  his  own 
recognizance  for  five  thousand  rupees  and  with  two  sureties  each  in  the 
same  amount. 

On  his  application  to  this  Court,  a  rule  was  issued  on  the  Deputy 
Commissioner  to  show  cause  why  this  order  should  not  be  set  aside  on  the 
ground  that  he  had  no  jurisdiction  to  make  the  same  ;jirsty  because  it  was 
made  at  Damra  which  is  outside  the  local  limits  of  his  jurisdiction,  and 
secondlif^  because  the  circumstances  under  which  the  order  was  made,  did 
not  come  within  the  purview  of  section  110. 

No  one  has  appeared  to  show  cause  against  the  rule  ;  and  after  hear- 
ing the  learned  counsel  for  the  applicant,  we  set  aside  the  order  on  two 
grounds ;  firsts  the  Deputy  Commissioner  conducted  the  enquiry  under 
section  110  at  a  place  named  Damra  which  is  admittedly  outside  the  local 
limits  of  his  jurisdiction  and  where  he  had  no  power  to  conduct  any  pro- 
ceedings ;  secondly^  as  far  as  we  can  gather  from  the  Deputy  Commis- 
jiioner's  orders  and  other  papers,  the  petitioner  was  not  within  the  local 
limits  of  the  Deputy  Commtssioner'a  jurisdiction,  when  proceedings  were 
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taken  against  him  under  the  section  ;  ho  had  been  in  Calcutta,  and  he  was 
arrested  at  Goalpara.  Ho  was  not  found,  as  far  as  we  can  understand  the 
facts,  within  the  Graro  Hills.  The  Deputy  Commissioner,  therefore,  had 
no  jurisdiction  in  these  circumstances  to  conduct  proceedings  under 
section  110. 

On  these  grounds  we  set  aside  the  order  and  we  think  that  no 
proceedings  should  be  taken  against  this  applicant  except  in  strict  con- 
formity with  the  law. 

We  do  not  think  it  necessary  to  express  any  opinion  whether  the  fact« 
on  which  the  case  was  based  bring  it  within  section  110,  because  after  the 
finding  regarding  jurisdiction,  it  is  not  necessary  for  us  to  express  any 
opinion  with  regard  to  these  facts. 

Mule  made  absolute* 


(3  A.  L.  /.,  146;  26  A.  W.  X,  52.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Jan.  23  [CRIMINAL  REVISION  No.  574  or  1905.]  1906. 

Present : — Mr.  Justice  Banerji  and  Mr.  Justice  Richards. 

EMPEROR  r.  BALDEWA  and  another. 

Citde  of  Cr\m\ml  Procedure  (Act  V of  180S),  sectioHM  181  and  ISS—Ritbhertf  committed  out' 
tide  Jiriti*h  India—one  of  the  accnned  a  foreitfn  ituhject  and  the  other  a  Ji/itiik  sHhJect— accused 
in  po9$eiuion  of  stolen  projfert If — charge  itnder  section  411,  Indian  Penal  Code,  cognimhlehy 
Sessions  Omrt  in  British  India, 

Section  181  of  the  Code  of  Criminal  Proceilure  (Act  V  of  1898)  does  not  apply  (o  the  ca«e 
of  an  oflfence  committetl  by  a  person  who  is  not  a  British  subject,  outside  British  territory. 
The  section  is  intendeil  to  regulate  the  jurisilictions  of  Courts  in  British  India  in  respect  of 
ofEences  committed  in  British  Imlia  and  cannot  vary  or  abrogate  the  onlinary  rule  that  no 
foreign  subject  can  be  tried  in  British  India  for  an  offence  committetl  outside  British  India. 

Two  persons  were  committed  to  a  Sessions  Court  on  a  charge  of  robbery  committed  outside 
British  territory.  One  of  the  accusjd  was  not  a  British  subject,  but  the  other  was.  No  certi- 
ficate under  section  188  of  the  Code  of  Criminal  Proc^lure  had  been  obtained  in  regard  to  the 
accu§eil  who  was  a  British  subject.  Both  were  found  to  be  ijosscssed  of  the  stolen  property 
within  the  limits  of  the  jurisdiction  of  the  Sessions  Court.  Held  that  the  Sessions  Court  should 
frame  a  charge  against  them  under  section  411,  Indian  Penal  Code,  and  try  them  for  that 
offence. 

The  facts  so  far  as  they  are  material  and  the  arguments  appear  suffi- 
ciently from  the  judgment. 

W.  K.  Porter^  (Assistant  Government  Advocate)  for  the  Crown. 

The  accused  were  not  represented. 

The  judgment  of  the  Court  was  delivered  by 

Banerji^  J. — This  case  has  been  reported  by  the  Sessions  Judge  of 
Jhansi,  with  the  recommendation  that  the  commitment  of  the  accused  Bal- 
dewa  and  Radhtta  to  that  Court  on  a  charge  of  Jobbery  be  quashedi 
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It  lias  been  foaiid  that  the  phiee  where  the  robbery  is  said  to  have 
l>een  committed  is  outside  British  territory.  The  accused  are  alleged  to 
have  brought  the  stolen  property  into  British  territory  and  to  have  been  in 
possession  of  it  within  the  local  limits  of  the  jurisdiction  of  the  Court  of 
Session  at  Jliansi.  One  of  the  accused  Baldewa  is  not  a  British  subject. 
The  other  accused  Radliua  is  a  subject  of  His  Majesty,  but  no  certificate 
under  section  188  of  the  Code  of  Criminal  Procedure  has  been  obtained  in 
regard  to  him.  The  learned  Sessions  Judge  is  of  opinion  that  under  the 
circumstances  neither  of  the  accused  can  be  tried  by  a  Court  in  British 
India  for  the  offence  of  robl)ery. 

The  learned  Assistant  Government  Advocate  has  addressed  to  us  two 
contentions  ;  first,  that  under  the  provisions  of  section  181,  sub-section  (3) 
of  the  Code  of  Criminal  Procedure,  the  accused  may  be  tried  by  the 
Sessions  (Jourt  at  Jhansi  as  they  were  i>ossessed  of  the  stolen  property  within 
the  local  limits  of  the  jurisdiction  of  that  Court  ;  and,  secondly,  that  the 
accused  may  be  charged  with  and  tried  for  the  offence  of  retaining  stolen 
property  punishable  under  section  411  of  the  Indian  Penal  Code.  The 
questions  raised  are  not  free  from  diflSculty,  and  we  therefore  took  time  to 
consider  our  judgment.  We  are  of  opinion  that  section  181  of  the  Code 
of  Criminal  Procedure  does  not  apply  to  the  case  of  an  ofiEence  committed 
by  a  person  who  is  not  a  British  subject  outside  British  territory.  It  seems 
to  us  that  the  section  is  intended  to  regulate  the  jurisdiction  of  Court  in 
British  India  in  respect  of  offences  committed  in  British  India  and  cannot 
Vary  or  abrogate  the  ordinary  rule  that  no  foreign  subject  shall  l)e  tried 
in  British  India  for  an  offence  committed  outside  British  India.  We 
agree  with  the  learned  Sessions  Judge  that  the  accused  cannot  be  tried  by 
him  for  the  ofiEence  of  robbery.  It  remains  to  consider  whether  there 
should  be  a  trial  for  retaining  stolen  property  under  section  411.  Property 
stolen  outside  of  British  India  is  "  stolen  property  "  as  defined  by  the  code, 
and  if  the  evidence  be  true,  the  property  was  "  retained  "  in  British  India. 
It  may,  however,  be  urged  on  the  authority  of  the  King^Emper(yr  v.  John 
(1)  (the  case  mentioned  in  the  reference)  that  as  Baldewa  was  the  actual 
thief,  he  cannot  be  convicted  of  retaining  the  property  under  section  411. 
We  think  that  the  facts  of  the  present  case  distinguish  it  from  the  case 
mentioned.  In  our  view  if  the  case  for  the  prosecution  is  true,  Baldewa 
first  committed  an  ofiEence  punishable  under  the  law  of  India  when  he  re- 
tained the  stolen  property  in  British  India.  If  the  theft  had  been  commit- 
ted in  British  India,  there  would  have  been  no  "  retention  "  of  stolen  pro- 
perty within  the  meaning  of  the  section.  The  possession  of  the  property 
would  have  been  merely  a  continual  of  the  original  wrongful  taking,  and 
It  would  be  absurd  to  contend  that  when  a  theft  is  committed,  the  thief 
(1)  [1901]  L  L.  R.,  23  All.,  266. 


Digitized  by 


Google 


Vol.  Ill]  faE  CiUMiKAL  Law  Journal  ftEPORTs.  249 

ALI   HASAN    r.    EMPEROR. 

commits  a  new  offence  under  section  411,  every  moment  of  time  he  conti- 
nues in  possession  of  the  stolen  property.  In  the  case  of  Queen- flmpress  v. 
Alnlul  Latib  (2)  the  facts  were  quite  similar  to  the  present  case,  and  the 
Court  held  that  the  accused  could  be  convicted  under  section  411.  We 
are  of  opinion  that  the  learned  Sessions  Judge  should  frame  a  charge 
against  both  the  accused  under  section  411  of  the  Indian  Penal  Code  and 
try  them  for  that  oflEence.  If  at  the  trial  he  be  of  opinion  upon  the  evi- 
dence before  him  that  the  charge  has  not  been  established  against  the 
accused  or  either  of  them,  it  would  be  his  duty  to  acquit  the  accused  who 
is  found  to  be  not  guilty.  At  the  present  stage  of  the  proceedings  we  can- 
not quash  the  commitment  as  regards  either  of  them. 

Record  returned. 


(5  A.  L.  J.,  149;  26  A.  W.  X,  48.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Jan.  16  [CRIMINAL  APPEAL  No.  852  of  1905.]  1906. 

Present : — Mr.  Justice  Richards. 

ALI  HASAN  r.  EMPEROR. 

LidiaH  Penal  Cinle  (Act  XLVo/1860),  sections  463,  464— forgery. 
Whenever  the  woixls  *' fraud"  or  "intent  to  defraud"  or  "fraudulently"  occur  in  the  de- 
finition of  a  crime,  two  elements  at  least  are  essential  to  the  commission  of  the  crime ;  namely, 
first,  deceit  or  an  iiitention  to  deceive,  or  in  some  cahes  mere  secrecy ;  and  secondly,  either 
actual  injury  or  possible  injury,  or  an  intent  to  expose  some  i)erson  either  to  actual  injuiy  or 
to  a  risk  of  possible  injury  by  means  of  that  deceit  or  secrecy. 

Under  section  463  of  the  Indian  Penal  Code  the  making  of  a  false  document  with  any  of 
the  intents  therein  mentioned  is  forgery  and  section  4(U  sets  forth  when  a  person  is  said  to 
make  a  false  document  within  the  meaning  of  the  Ccftlc. 

Therefore,  if  a  pei-son  fabricates  documents  with  the  view  of  assihtirg  another  to  bring  a 
search  on  which  he  has  been  engaged  to  a  successful  issue  and  intending  to  deceive  the  police 
officer  or  officers  to  whom  they  are  directed  into  acting  on  them  as  genuine  documents,  he  is 
guilty  of  forgery. 

The  facts  of  the  case  appear  from  the  judgment. 
C.  Dillon  (with  him  G.    Tf.  Dillon),  for  the  appelhint  :— 
No  offence  has  been  committed  as  the  documents  are  not  "  false  docu- 
ments "  within  the  meaning  of  section  464,  Indian  Penal  Code,  because 
they  have  not  been  made  "  dishonestly  "  as  defined  in  section  24.     There 
could  have  been  no  "  wrongful  loss  "  or  wrongful  gain  "  to  any  one. 

The  officiating  Government  Pleader   (Lalit  Mohan  Banerji),  for  the 
Crown.     The  documents  have  been  made  "  fraudulently  "  and  hence  are 
(2)  [1885]  I.  L.  R.,  10  Bom.,  18G. 
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"  false  documents  "  within  the  meaning  of  section  464.  It  is  not  necessary 
that  every  "  false  documents  "  should  be  made  "  dishonestly."  The  accus- 
ed made  the  document  "  fraudulently  "  with  intention  to  "  defraud  "  the 
Sub-Inspector  of  Kydganj  by  inducing  him  to  give  over  the  woman  into 
the  custody  of  her  husband.     He  cited 

Queen-Emjiress  v.  Muhammad  Sueed  X/ian,  [1899]  L  L.  R.,  21  All,  113. 

Sir  Fitz  James  Stephen's  Histx)ry  of  the  Criminal  Law  of  England,  Vol.  II,  p.  121. 

Xotamraja  Veftlmtraifadu  v.  Emperor,  [1905]  I.  L.  R.,  28  Mad.,  90. 

Queen- Em2)ress  v.  Soshi  Bhushan,  [1893]  I.  L.  R.,  15  All.,  210. 

C.  Dillon^  in  reply. 

The  word  "  fraudulently  "  always  implies  that  there  should  be  wrong- 
ful loss  to  one  party  and  wrongful  gain  to  another.  In  this  case  there  was 
no  "  wrongful  loss  "  to  any  person  and  no  "  wrongful  gain  "  to  the  appel- 
lant.    He  cited 

QueeH'Emjn-eM  v.  Girdharl  Ld,  [1886]  1.  L.  R.,  8  All,  653. 
Qiieen-Emirress  v.  Haradhone,  [1892]  L  L.  R.,  19  Cal.,  380. 

Webster's  Dictionary  was  referred  to  for  the  meaning  of  the  words 
"  fraudulently  "  and  "  defraud." 

The  following  judgment  was  delivered  by 

Mchards^  J, — Ali  Hasan,  the  appellant  in  this  case,  has  been  convict- 
ed of  an  offence  under  section  464  of  the  Indian  Penal  Code.  It  appears 
that  the  appellant  was  a  literate  constable,  and  as  such,  was  employed  in 
the  Police  Office  at  Allahabad.  His  duties  were  of  course  chiefly  clerical, 
but  he  must  have  had  every  opportunity  of  becoming  a  ware  of  the  various 
orders  which  were  passed  in  ordinary  course  at  the  Police  station. 

It  appears  from  the  evidence  that  Amir,  the  husband  of  a  woman, 
named  Itfussammat  Piari,  was  anxious  to  discover  her  whereabouts.  Some- 
time in  June,  the  woman  had  left  her  husband,  and  a  petition  was  present- 
ed at  the  Police  station  asking  that  a  search  should  be  made  for  her  and 
alleging  that  she  had  gone  away  with  some  other  person  and  had  taken 
property  with  her  belonging  to  her  husband,  and  at  the  same  time  offering 
a  reward  of  Rs.  10  if  she  were  found,  and  the  property  recovered.  It  also 
appears  that  during  the  course  of  events,  Amir  employed  a  pleader  to  assist 
him  in  discovering  the  whereabouts  of  Piari.  The  pleader's  name  was 
Ali  Zohad,  father  of  accused.  The  two  documents,  which  the  appellant 
is  alleged  to  have  forged,  are  set  out  in  the  evidence  and  referred  to  as 
exhibits  A  and  B.     Exhibit  A  is  a  follows  : — 

"  By  order  of  the  Superintendent  of  Police  of  Allahabad. 

"  Perused  the  order  No.  107,  dated ,  as  regards   the   missing 

of  Mussammat  Piari.  She  was  on  the  report  No.  35  entered  in  the 
general  diary  of  this  station  arrested  in  the  evening  on  the  9th  July,  11)05| 
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and  is  in  the  custody  of  Mussammat  Sibni,  wife  of  Ghisu,  weaver.  The 
petitioner  has  been  informed  by  order.     It  is,  therefore, 

"  Ordered  that  the  Sub-Inspector  be,  by  an  order,  directed  to  hand 
over  the  woman  to  the  petitioner  and  search  be  stopped." 

"  Dated  17th  July,  1905." 

Exhibit  B  is  as  follows  : — 

"  The  Sub-Inspector  of  Kydganj  be  directed  to  hand  over  to  the 
petitioner  the  woman,  if  found.  The  muharrir  concerned  do  carry  out  the 
order  to-day.  Dated  the  18th  July,  1905."  The  case  for  the  prosecution 
is  that  the  appellant,  in  order  to  assist  his  father,  and  to  bring  the  business 
in  which  he  was  engaged  to  a  successful  issue,  fabricated  these  two  docu- 
ments intending  that  the  police  officer  or  officers  to  whom  they  were 
directed  would  act  on  them  as  genuine  documents  and  that  the  wife, 
Mussammat  Piari,  would  be  handed  over  by  the  police  to  her  husband. 

The  defence  is  two-fold,  first,  that  exhibit  A  was  in  fact  a  copy  of  an 
original  order  which  had  been  passed  by  the  Sui>orinteudent  of  Police 
sometime  between  the  10th  and  the  15th  July,  and  that  it  was  not  fabri- 
cated at  all,  and  that  the  second  document  merely  followed  as  a  matter  of 
course  upon  the  first,  and  that  even  if  he  were  not  authorized  to  issue  the 
second  order,  no  criminal  offence  was  committed,  and  that  he  committed 
at  most  an  error  of  judgment.  I  think  it  is  clearly  shown  by  the  evidence 
that  for  some  reason  or  other,  Mussammat  Piari  was  not  willing  to  go  to 
her  husband,  that  the  latter  was  very  anxious  to  get  her  into  his  custody 
whether  she  liked  to  return  to  him  or  not,  and  it  was  with  this  object  in 
view  that  he  employed  Ali  Zohad  to  present  the  petitions.  Sometime 
prior  to  the  date  of  the  alleged  offence  the  woman  had  been  found  by  the 
police  and  handed  over  by  them  into  the  care  of  another  woman,  some 
relation  of  her  own.  On  the  question  of  fact  I  have  come  to  the  conclu- 
sion that  the  documents  are  not  genuine.  Mr.  Douglas  Straight  in  his 
evidence  expressly  denies  that  he  ever  made  any  such  order  as  exhibit  A. 
There  is  no  doubt  that  on  the  17th  July,  he  expressly  refused  to  make  an 
order  of  its  nature  or  purport.  Mr.  Douglas  Straight  certainly  would  not 
knowingly  make  an  order  of  that  nature,  and  the  only  possibility  would  be 
that  inadvertently  and  at  the  suggestion  of  some  of  his  subordinates  he 
might  have  made  an  order  sometime  between  the  10th  and  the  15th  that 
the  Mussammat  should  be  delivered  over  to  her  husband.  I  have  already 
said  that  the  appellant  states  expressly  that  Mr.  Straight  did  make  such 
an  order  and  that  exhibit  A  is  a  copy  of  it.  He  says  that  the  order  was 
made  after  a  report  had  been  made  by  a  Sub-Inspector  announcing  the 
discovery  of  the  woman  and  that  she  had  been  placed  in  the  custody  of  her 
relative.    Neither  the  report  nor  this  order  is  forthcoming. 
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Upon  cross-examination  Mr.  Douglas  Straight  first  of  all  stated  that 
he  had  no  recollection  of  the  report  being  brought  under  his  notice,  but 
evidently  after  his  memory  was  refreshed,  he  stated  that  it  was  brought 
under  his  notice,  but  he  could  not  say  when.  Now  it  is  quite  clear  that 
exhibit  A  is  not  a  copy  of  any  order  made  by  the  District  Superintendent 
of  Police,  in  the  true  sense  of  the  expression.  In  the  first  place  it  is  dated 
the  17th  July,  a  date  on  which  it  is  clear  no  such  order  was  made  by  the 
District  Superintendent  of  Police.  It  is  said,  however,  that  this  is  merely 
the  date  of  the  issue  of  the  copy  of  the  order,  but  on  referring  to  the  rest 
of  the  exhibit  A  it  contains  a  number  of  other  matters,  a  reference  to  the 
perusal  of  other  orders  and  also  a  statement  that  "  the  petitioner  has  been 
informed  by  an  order,"  all  of  which  go  to  show  that  exhibit  A  is  not  in 
any  sense  of  the  word  a  copy  of  any  order  actually  made  by  the  District 
Superintendent  of  Police. 

It  would  occur  to  me  that  where  an  order  is  issued  from  the  office  of 
the  District  Superintendent  of  Police,  it  would  in  truth  and  in  fact  be  a 
real  copy  of  that  order  bearing  the  same  date  which  the  order  of  which  it 
was  a  copy  bore. 

It  is  suggested  that  it  may  be  the  practice  of  the  office  of  the  Superin- 
tendent of  Police  of  Allahabad  that  any  official  issuing  an  order  can  take 
the  order  actually  passed  and  issue  another  order  in  different  language  and 
bearing  a  different  date  and  which  is  in  fact  not  the  order  of  the  District 
Superintendent  of  Police,  but  what  the  person  issuing  the  order  conceives 
to  be  the  purport  of  it.  If  such  be  the  practice,  it  is  a  very  inconvenient 
practice.  But  no  evidence  has  been  given  to  show  that  such  a  practice 
exists,  and  in  the  absence  of  such  evidence  I  will  certainly  assume  that 
when  an  order  is  issued,  it  is  a  true  copy  of  the  order  actually  passed  by 
the  officer.  Looking  then  at  the  document,  exhibit  A,  on  the  face  of  it, 
it  does  not  appear  to  be  a  genuine  document.  On  the  17th  July,  the  same 
date  on  which  the  appellant  states  that  he  innocently  issued  exhibit  "  A," 
his  father  was  at  the  office  of  the  District  Superintendent  of  Police,  present- 
ing the  petition  which  the  latter  expressly  rejected,  on  the  grounds  that 
the  petitioner  should  go  to  the  Civil  Courts  to  get  back  his  wife.  On  the 
18th,  the  next  day,  the  appellant  by  his  own  admission  issued  the  order, 
'.  exhibit  B,  without  any  authority  save  such  authority  as  he  would  have  had 
if  the  order  of  which  exhibit  A  purports  to  be  a  copy,  actually  existed. 
Now  the  fact  that  the  appellant  was  employed  as  a  clerk  in  the  Office  of 
the  Police  at  Allahabad,  would  render  it  reasonably  probable  that  he  would 
know  of  the  various  orders  passed  by  the  District  Superintendent  of  Police, 
but  it  IS  still  more  proljable  that  he  would  have  learnt  the  fate  of  a  petition 
presented  by  his  own  father  the  day  before  concerning  the  matter  whichj 
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on  the  17th,  he  himself  had  issued,  exhibit  "  A."  Taking  all  the  evidence 
into  consideration,  I  do  not  believe  the  story  told  by  the  appellant  that 
Mr.  Douglas  Straight  ever  made  any  such  order,  as  the  order  alleged  to 
have  been  made  by  him  between  the  10th  and  the  15th  July,  and  of  which 
exhibit  A  is  said  to  be  a  copy. 

The  second  ground  of  defence  is  an  entirely  legal  ground  and  has 
been  argued  at  some  length  both  by  the  Government  pleader  and  Counsel 
for  the  appellant.  It  is  contended  on  behalf  of  AH  Hasan  that  even 
assuming  that  he  fabricated  the  two  documents,  he  has  not  committed 
forgery.  Under  section  463  the  making  of  a  false  document  with  any  of 
the  "  intents  "  therein  mentioned,  is  forgery,  and  section  4G4  sets  forth 
when  a  person  is  said  to  make  a  false  document  within  the  meaning  of  the 
Code.  Reading  these  sections  together,  if  it  can  be  said  that  AH  Hasan 
fraudulently  made  exhibits  "  A  "  and  "  B  "  with  the  intention  of  causing 
it  to  be  believed  that  they  were  made  with  the  authority  of  the  District 
Superintendent  of  Police,  knowing  that  they  were  not  made  with  his 
authority  and  intended  thereby  to  commit  fraud  or  that  fraud  should  be 
committed,  he  is  guilty  of  forgery.  I  find  on  the  evidence  that  the  docu- 
ments are  false  and  that  AH  Hasan  made  the  documents  with  the  intention 
of  causing  it  to  be  believed  that  they  were  made  with  the  authority  of  the 
District  Superintendent  of  Police,  and  that  he  knew  they  were  not  made 
with  the  authority  of  the  District  Superintendent  of  Police.  I  find  further 
that  he  intended  to  deceive  the  officer  to  whom  the  supposed  orders  should 
come  for  execution,  and  by  these  means  he  intended  that  Mussammat  Piari 
should  be  illegally  handed  over  to  the  custody  of  his  father's  client.  The 
question  is,  whether  on  this  state  of  facts  he  is  guilty  of  forgery.  I  think 
the  answer  must  be  in  the  affirmative. 

The  word  '  fraudulently '  is  defined  by  section  25  as  follows  — 

"  A  person  is  said  to  do  a  thing  "  fraudulently  "  if  he  does  that  thing 
with  intent  to  defraud,  but  not  otherwise." 

There  clearly  was  deceit.  The  meaning  of  the  word  "  fraud "  is 
given  in  Webster's  Dictionary  as  "  deception  deliberately  practised  to 
gain  unlawful  or  unfair  advantage."  The  meaning  of  "  defraud  "  is  also 
given  in  the  same  Dictionary  as  follows  : — "  to  deprive  of  some  right, 
interest,  or  property  by  a  deceitful  device." 

The  accused  by  fabricating  these  two  documents  not  only  intended  to 
deceive  the  police  officer  into  acting  upon  bogus  and  invalid  orders  but  he 
also  sought  to  prevent  Mussammat  Piari  retaining  her  freedom  and  going 
where  she  pleased.  A  number  of  authorities  have  been  cited  as  to  the 
meanincr  of  the  word  "fraud"  a'ld  the  expression  "intent  to  defraud"  in 
the  Indian  Penal  Code.     In  more  than  one  of  those  cases  the  words  of  Sir 
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James  Fitz  James  Stephen  in  his  History  of  the  Criminal  Law  of  England, 
Vol.  II,  p.  121,  are  cited,  "  whenever  the  words  fraud  or  intent  to  defraud 
or  fraudulently,  occur  in  the  definition  of  &  crime,  two  elements  at  least 
are  essential  to  the  commission  of  the  crime  ;  namely,  first,  deceit  or  an 
intention  to  deceive,  or  in  some  cases  mere  secrecy  ;  and  secondly,  either 
actual  injury  or  possible  injury,  or  an  intent  to  expose  some  person  either 
to  actual  injury  or  to  a  risk  of  possible  injury  by  means  of  that  deceit  or 
secrecy."  In  the  case  now  under  consideration  had  the  fabricated  docu- 
ments been  acted  upon  the  appellant  would  have  derived  the  advantage 
that  his  father's  client  would  have  succeeded  in  his  object  by  means  of 
appellant's  deceit,  a  result  which  never  would  have  been  obtained  if  it 
were  known  that  genuine  order  for  the  handing  over  of  the  woman  had 
ever  been  made.  On  the  other  hand  the  woman  would  have  lost  the  right 
she  had  to  remain  at  liberty  to  wander  as  she  chose.  It  would  be  diflScult 
and  it  is  unnecessary  to  attempt  to  measure  the  gain  to  the  appellant  or 
the  loss  to  the  woman. 

If  then  Sir  James  Fitz  James  Stephen  is  correct  in  his  view  as  to  the 
elements  which  are  essential  to  the  commission  of  a  crime  in  which  the 
words  "  fraudulently  "  or  "  with  intent  to  defraud  "  occur  in  the  enact- 
ment defining  the  offence,  such  elements  are  present  in  the  c^ise  under 
consideration. 

I  do  not  think  that  I  would  serve  any  useful  purpose  by  reviewing 
the  numerous  authorities  that  have  been  cited  in  the  course  of  the  argu- 
ments. I  have  given  them  my  best  consideration.  They  cannot  all  be 
reconciled.  But  I  do  not  think  that  I  have  disregarded  any  previous 
decision  binding  on  me.  I  am  supported  in  the  view  I  have  taken  by  the 
Full  Bench  Rulings  in  Queen-Empress  v.  SosJii  Bhuslian  (1)  ;  Queen- 
Empress  V.  Abbas  AH  (2)  and  the  majority  of  the  Court  in  Kotamraja 
Venketrayadu  v.  Emperor  (3).  In  the  case  before  the  Allahabad  and 
Madras  High  Courts  the  charges  against  the  accused  were  in  respect  of 
false  certificates  presented  by  students  for  the  purpose  of  attending  lectures 
or  entering  the  Universities.  In  the  Calcutta  case  the  accused  attempted 
to  use  a  false  certificate  of  competency  as  an  Engineer.  It  would  certain- 
ly be  an  alarming  state  of  the  law  if  a  man  could  deliberately  fabricate  a 
false  order  for  the  purpose  of  having  another  person  arrested  under  the 
supposed  authority  of  a  District  Superintcniont  of  Police  and  be  guilty  of 
no  offence  under  the  Penal  Code. 

The  appeal  is  dismissed. 

It  appears  that  the  accused  is  on  bail  :  ho  must  surrender  and  serve 
out  the  remainder  of  his  term. 

Appeal  dismissed. 
(1)  I,  L.  R.,  15  All.,  210.  (2)  I.  L.  R.,  25  Cal,  512,  (3)  I.  L.  R.^  28  Mad.,  90. 
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MULAI  SINGH  f.  EMPEROR. 
(5  ^1.  L.  J.,  190.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Feb.  1  [CRIMINAL  APPEAL  No.  100  of  1905.]  1906. 

Present : — Mr.  Justice  Aikinan 

MULAI  SINGH  r.  EMPEROR. 

P»Kal  Cjdfi^  seethn  47  J — cifpfj  of  forged  djcument — Uite  of. 

Where  a  person  took  copies  of  forged  documonts  and  put  these  copies  forward  as  evidence 
in  support  of  his  title,  held  that  this  was  a  use  by  him  of  forged  documents. 

The  material  facts  appear  from  the  judgment. 

Muhammed  Ishaq,  for  the  appellant. 

Government  pleader  (L,  M,  Banerjee),  for  the  Crown. 

The  following  judgment  was  delivered  by 

Aikman,  J. — The  appellant,  Mulai  Singh,  has  been  convicted  of  fraudu- 
lently and  dishonestly  using  as  genuine  certain  Khasras  which  he  knew 
or  had  reason  to  believe  to  be  forged  and  has  been  sentenced  under  section 
471,  read  with  section  466  of  the  Indian  Penal  Code,  to  two  years' 
rigorous  imprisonment.  It  appears  that  appellant,  Mulai  Singh,  was  de- 
fendant to  a  suit  in  Civil  Court  instituted  by  one  Balak,  for  the  value  of 
the  produce  of  three  mangoe  trees  said  to  be  misappropriated  by  accused 
and  his  uncle.  The  accused  claimed  the  trees  as  his,  and  in  proof  of  his 
title  put  in  certified  copies  of  the  village  Khasras  for  years  1293,  1294, 
1295,  1301,  and  1302  Faslis.  These  certified  copies  had  an  entry  to  the 
eflEect  that  the  trees  in  dispute  were  in  those  years  in  possession  of  one 
Biseswar  Singh  who  was  the  appellant's  grandfather.  The  Munsif  came 
to  the  conclusion  that  entries  in  Khasra  were  forgeries  and  instituted  a 
criminal  prosecution  against  the  appellant,  which  has  resulted  as  stated. 
At  the  outset  of  this  judgment  the  learned  Vakil,  w^ho  appears  for  appel- 
lant, has  argued  that  as  the  copies  filed  by  the  accused  were  correct  copies 
of  the  Khasras,  no  offence  under  section  471,  was  committed  by  his  client. 
He  was  charged  not  with  dishonest  use  of  forged  copies  but  with  dishonest 
use  of  forged  Khasras.  The  learned  Vakil  has  not  disputed  the  finding  of 
the  Court  below  that  the  entries  in  the  Khasras  relied  upon  by  the  appel- 
lant are  interpolations,  and  as  to  this  there  cannot,  I  think,  be  any  reason- 
able doubt  that  the  entries  in  the  Khasras  are  forgeries.  The  appellant 
took  copies  of  these  forged  entries  and  put  those  copies  forward  as  evidence 
in  support  of  his  defence.  I  have  no  hesitation  in  holding  that  this  was 
a  use  by  him  of  the  forged  document.  It  was  further  argued  on  the 
appellant's  behalf  that  there  was  nothing  to  show  that  he  knew  or  had 
reason  to  believe  that  the  Khasrsa  were  forgeries.     In  my  opinion  the 
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evidence  on  record  is  sufficient  to  show  that  he  must  have  known  the 
Khasra  entries  were  forged.  It  is  proved  that  the  trees  were  never  in 
Biseswar  Singh's  possession,  and  the  accused  must  have  known,  therefore, 
that  the  entries  were  forged  and  had  been  made  by  some  one  to  support 
the  defence  he  set  up  to  the  suit.  It  follows  from  this  finding  that  his  use 
of  the  Khasras  was  a  dishonest  use.  I  find  no  ground  for  interference, 
and  I  dismiss  the  appeal. 

Ajypeal  dismissed. 


(10  C.   W.  X,  322.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Jan.  8  [CRIMINAL  REVISION  Nos.  1154  to  1166  of  1905.]     1906. 

Present : — Mr.  Justice  Brett  and  Mr.  Justice  Stephen. 

UMES  CHANDRA  GUPTA  and  13  others,— Petitioners, 

Versus 
EMPEROR— Opposite  party. 

Police  Ad  (V  of  1861  J,  m,  IS^  SO^Proserttfion  of  itpenal  Cmxtahh.^  for  iTfuml  to  act  as 
such, 

Section  29  of  the  Police  Act  (V  of  1861)  does  not  apply  to  a  Special  Constable  who  refuses 
to  act  as  such. 

The  facts  of  the  case  material  to  this  report  will  appear  from  ihe 
judgments. 

Messrs.  Bill,  P^^gh,  A.  Chaudhuri,  K.  X  Chaudhitri  and  Babu  Pro- 
motha  JSa(h  Sen  for  the  Petitioners. 

The  Advocate-General  (Mr.  O'Kinealy)  and  Mr.  Sinlia  for  the  Crown. 

The  Judgments  of  the  Court  were  as  follows  : — 

Brett,  J. — On  the  1st  December  last  the  Petitioner,  Umes  Chandra 
Gupta,  presented  a  petition  to  this  Court  stating,  inter  alia,  that  on  the 
14th  November  1905,  he  and  13  others  had  received  from  the  District 
Superintendent  of  Police,  Rungpore,  certificates  appointing  them  Special 
Constables  under  Act  V  of  18()1  and  that  on  the  following  day,  the  1.5th 
November,  they  all  received  orders  from  the  District  Superintendent  of 
Police  to  attend  at  the  Police  lines,  Rungpore,  at  7  a.  m.  On  the  16th 
November  two  only  of  their  number,  Babu  Joy  Candra  Sarkar  and  Babu 
Satis  Chandra  Siromani,  attended  at  the  Police  lines  and  were  made  io 
drill  for  a  short  time  and  were  supplied  with  written  instructions  as  to 
their  duties.  On  the  IGth  November  the  Petitioner  with  the  13  others 
including  Babu  Joy  diandra  Sarkar  and  Babu  Satis  Chandra  Siromani 
sent  letters  to  the  District  Superintendent  of  Police  refusing  to  act  as 
Special  Constables.     On  the  same  day  the  District  Magistrate  of  Rungpore 
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passed  an  order  directing  the  prosecution  of  them  all  under  sec.  19  of  Act 
V  of  1861  and  summons  under  that  section  were  issued  to  them  by  Monlvi 
Abdul  Malek,  Deputy  Magistrate,  to  whom  the  cases  had  been  made  over 
for  trial  by  the  District  Magistrate. 

On  the  evening  of  the  16th  November  the  District  Superintendent  of 
Police  sent  to  the  Petitioner  and  to  the  others,  excluding  Babu  Joy 
Chandra  Sarkar  and  Babu  Satis  Chandra  Siromani,  Police  belts,  batons 
and  copies  of  the  above-mentioned  written  instructions  as  to  their  duties. 
They  all  refused  to  keep  them  stating  in  explanation,  "  as  we  have  already 
refused  to  serve,  the  appointment  of  Special  Constables  being  illegal  we 
refuse  to  take  [belts  and  batons."  In  the  evening  of  the  same  day  Babu 
Joy  Chandra  Sarkar  gave  to  the  District  Superintendent  of  Police  a 
notice  of  suit  for  damages  for  Rs.  10,000. 

On  the  17th  November  on  a  report  made  by  the  District  Superin- 
tendent of  Police  the  District  Magistrates  ordered  the  prosecution  of  the 
Petitioner  and  the  13  others  under  sec.  29  of  Act  V  of  1861  and  made 
over  the  cases  to  Moulvi  Abdul  Malek,  Deputy  Magistrate,  for  trial. 

Thereafter  the  Petitioner  and  the  others  applied  to  the  District  Magis- 
trate for  certified  copies  of  the  order  or  proceeding,  appointing  them 
Special  Constables  and  of  the  police-report  or  other  report  on  which  the 
order  was  based,  but  the  application  was,  it  is  said,  refused.  Subsequent- 
ly the  prosecution  ordered  against  Babu  Baroda  Prasad  Bagchi  one  of  the 
persons  who  had  been  appointed  Special  Constables  was  withdrawn  by  the 
District  Magistrate.  The  Petitioner  and  the  12  others  then  applied  to 
this  Court  in  the  exercise  of  its  Criminal  Revisional  Jurisdiction  to  call  for 
the  records  and  to  order  that  the  prosecution  of  the  Petitioners  under 
sees.  19  and  29  of  Act  V  of  1861  be  quashed  or  to  order  that  the  cases 
be  transferred  from  the  file  of  Moulvi  Abdul  Malek,  Deputy  Magistrate  of 
Rungpore,  to  the  file  of  some  other  competent  Magistrate  in  some  other 
District  for  trial. 

This  Court  granted  rules  on  all  the  applications  in  the  following  terms 
calling  on  the  District  Magistrate  of  Rungpore  to  show  cause  why  the 
orders,  dated  the  16th  and  17th  November,  directing  the  prosecution  of 
the  Petitioners  under  sees.  19  and  29  of  Act  V  of  1861  should  not  be 
quashed  or  set  aside  on  the  ground  that  those  proceedings  had  been 
ordered  without  sufficient  reasons  in  law.  The  District  Magistrate  was  at 
the  same  time  directed  when  showing  cause  to  forward  to  this  Court  any 
orders  passed  by  him  under  sec.  17  of  Act  V  of  1861  and  papers  or  pro- 
ceedings relating  thereto.  Rules  were  also  issued  on  the  District  Magis- 
trate in  the  alternative  to  show  cause  why  if  the  prosecutions  be  not 
quashed  the  cases  should  not  bo  transferred  for  trial  from  the  Court  of 
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Moulvi  Abdul  Maiek,  Deputy  Magistrato  of  Rungporo,  to  the  file  of  some 
other  Magistrate  of  competent  jurisdiction  in  some  other  district. 

The  rules  have  all  been  heard  together  and  are  dealt  with  in  this 
judgment. 

The  Advocate-General  has  appeared  to  show  cause  on  liehalf  of  the 
District  Magistrate  and  the  Petitioners  have  been  represented  by  Counsel 
in  support  of  the  rules. 

The  District  Magistrate,  Mr.  Emerson,  who  passed  the  orders  having 
l>een  transferred  to  another  district,  his  successor  has  submitted  an  explana- 
tion from  Mr.  Emerson.  An  affidavit  by  Mr.  Luffman,  District  Superin- 
tendent of  Police,  has  also  been  filed  with  two  annexures,  Wr.,  (A)  an 
anonymous  petition,  dated  2nd  November  1905,  purporting  to  proceed 
from  all  the  cloth  merchants  of  Rungpore  town  addressed  to  the  District 
Magistrate  and  (B)  A  report  thereon  addressed  to  the  District  Magistrate 
of  Rungpore  by  M.  Jalaluddin  Ahmed,  Inspector  of  Police,  Rungpore, 
dated  the  14th  November  1905.  The  following  other  papers  have  been 
laid  before  us  :  A  report  from  the  District  Superintendent  of  Police,  dated 
the  14th  November  1905,  purporting  to  be  under  sec.  17  of  Act  V  of  1861 
asking  that  21  persons  named  therein  should  be  appointed  Special  Con- 
stables and  the  order  of  the  District  Magistrate  passed  thereon  on  the 
same  date,  also  applications  by  the  Petitioners  for  copies  of  the  orders 
appointing  them  Special  Police  (constables,  and  of  the  report  on  which 
they  were  based  with  the  orders  passed  thereon.  It  appears  from  these 
that  order  was  passed  on  the  application  of  Babu  Rajani  Kanta  Mukerjee 
to  grant  copy  of  the  order  but  not  of  the  police-reports.  The  applications 
by  the  other  Petitioners  appear  to  have  been  refused. 

In  support  of  the  rules  there  are  the  affidavits  of  the  Petitioners  filed 
with  their  applications. 

The  only  materials  therefore  before  the  Court  at  present  are  certain 
affidavits  and  written  explanations  in  addition  to  the  reports,  orders  and 
other  papers  connected  with  the  appointment  of  the  Petitioners  as  Special 
Constables  and  their  refusals  to  act  as  such. 

Now  the  case  for  each  of  the  Petitioners  is  briefly  as  follows  : — It  is 
alleged  that  there  were  no  reasons  which  justified  the  District  Magistrate 
in  proceeding  under  the  provisions  of  sec.  17  of  Act  V  of  1861  to  appoint 
Special  Constables  at  all  for  the  town  of  Rungpore  at  the  time  the  order 
appointing  them  as  such  was  passed.  The  Petitioners  as  leaders  or  pro- 
moters of  the  agitation  against  the  Partition  of  Bengal  and  of  the  Swadeshi 
Movement  and  because  they  refused  to  dissuade  the  school-boys  from 
taking  part  in  the  agitations,  had  incurred  the  displeasure  of  the  District 
Magistrate  and  therefore  he  appointed  them  as   Special    Constables   as  a 
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punishment.  The  order  was  passed  with  the  object  not  of  preventing  a 
breach  of  the  peace  or  to  maintain  order  or  because  the  ordinary  Police 
force  of  the  District  was  not  sufficient  for  the  preservation  of  the  peace 
and  for  the  protection  of  the  inhabitants  and  the  security  of  property,  but 
of  stopping  the  agitations.  It  is  contended  that  his  act  in  appointing  the 
Petitioners  was  in  fact  an  abuse  of  the  law  and  that  it  was  done  out  of 
malice.  It  was  further  contended  that  if  these  facts  be  established,  on  the 
materials  before  this  Court,  we  have  not  only  the  power  in  the  exercise  of 
the  Criminal  Revisional  Jurisdiction  of  the  C^ourt  to  interfere  at  the 
present  stage  and  quash  the  prosecution,  but  that  it  would  be  our  duty  to 
do  so.  In  support  of  these  contentions  reliance  is  placed  on  the  decisions 
of  the  Court  in  the  case  of  Gopinath  Paryali  ami  others  v.  The  Empress 
(I),  and  the  cases  of  Chandi  Pershad  v.  Ahdur  Rahaman  (2)  and  Choa 
Lai  Das  v.  Anant  Pershad  Missir  (3). 

In  showing  cause  to  the  rule  the  Advocate-General  has  relied  on  the 
provisions  of  sec.  17  of  Act  V  of  1861  and  has  contended  that  under  that 
section  absolute  discretion  is  given  to  the  police-officer  to  make  the  applica- 
tion for  the  appointment  of  Special  Constables,  and  that  it  is  for  him  to 
determine  whether  there  is  or  is  not  necessity  for  it.  On  receipt  of  the 
application  the  District  Magistrate  is  bound  to  comply  with  it  unless  he 
see  cause  to  the  contrary.  The  High  Court  has  no  more  power  to  fetter 
the  discretion  of  the  police-officer  than  the  District  Magistrate  and  has  no 
power  in  the  exercise  of  its  Criminal  Revisional  Jurisdiction  to  interfere 
with  or  set  aside  what  is  purely  an  executive  order.  He  has  contended 
that  there  are  no  good  grounds  for  the  imputations  of  malice  against  the 
District  Superintendent  of  Police  or  the  District  Magistrate  ;  that  the 
grounds  put  forward  by  the  Petitioners  are  not  based  on  fact,  but  on 
imagination,  and  that  the  Magistrate  in  his  explanation  and  the  papers 
which  he  has  forwarded  with  it  has  given  a  complete  and  satisfactory 
answer  to  the  case  set  forward  by  the  Petitioner.  He  has  pointed  out 
that  if  the  imputations  of  malice  were  sustainable  the  proper  remedy  of 
the  Petitioners  would  be  by  an  action  in  the  Civil  Court  for  damages, 
with  which  in  fact  one  of  them  lias  threatened  the  District  Superintendent 
of  Police  and  not  in  an  application  to  this  Court  for  the  exercise  of  its 
Criminal  Revisional  Jurisdiction  at  this  stage  of  the  case.  He  has  con- 
tended that  this  Court  has  no  power  at  this  stage  to  interfere  with  the 
order  of  the  Magistrate  directing  the  prosecution  of  the  Petitioners  for 
refusal  to  act  as  Special  ( 'Onstables  though  at  the  same  time  he  has  asked 
us  to  decide  whether   Special  Constables  can  be  prosecuted  under  sec.  29 

(1)  10  C.  W.  N.  82  (188G).  (2)  I.  L.  R.  22  Cal.  131  (1804). 

(3)  I.  L.  R,  25  Cal.  233  (1897). 
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of  Act  V  of  1861.    The  points,  which  have  arisen   for  our  consideration, 
are  : 

1.  Whether  this  Court  has  power  in  the  exercise  of  its  Criminal 
Revisional  Jurisdiction  to  go  behind  the  application  made  l)y  the  police- 
officer  to  the  District  Magistrate  for  the  appointment  of  Special  Constables 
and  to  enquire  and  determine  if  the  grounds  were  sufficient. 

2.  Whether  this  Court  has  the  power  to  interfere  with  the  order  of 
the  District  Magistrate,  appointing  certain  persons  a.s  Special  Constables 
on  such  application. 

.3.  Whether,  if  this  Court  has  not  the  power  to  do  either  of  these 
two  things,  it  has  the  power  to  set  aside  the  order  of  a  Magistrate,  direct- 
ing the  prosecution  of  persons,  who  have  refused  in  compliance  with  his 
order  to  serve  as  Special  Constables,  and  to  quash  the  proceedings  taken 
thereunder  on  the  ground  that  they  were  not  suitable  persons  to  be  so 
appointed  and  the  appointments  were  made  out  of  malice. 

4.  Whether,  if  this  Court  has  the  power  to  set  aside  the  Magistrate's 
order,  it  should  exercise  it  at  the  present  stage  in  the  cases  now  under 
consideration  on  the  materials  which  have  been  laid  before  us  by  both 
sides. 

So  far  as  the  application  made  by  the  police-officer  is  concerned  and 
the  grounds  on  which  it  is  based,  there  can,  in  my  opinion,  be  no  doubt 
that  this  Court  has  no  power  to  go  behind  it  and  inquire  whether  it  was 
based  on  sufficient  grounds.     It  is  a  purely  executive  order. 

The  learned  Counsel,  who  has  appeared  on  behalf  of  the  Petitioner, 
Mr.  P.  K.  Mukerjee,  has  however  contended  that  the  Magistrate's  order 
appointing  Special  (-onstables  is  a  judicial  order  and  in  support  of  this 
view  has  relied  on  the  case  of  Gopinath  Paryah  and  others  v.  Kmpress  (1) 
and  apparently  on  the  procedure  laid  down  for  the  appointment  of  Special 
C!onstables  in  England.  A  reference  to  the  case  relied  on  shows  that  no 
such  opinion  was  expressed  by  the  Judges  in  their  judgment.  Tlie  head- 
note  to  the  report  is  misleading.  Nor  does  the  procedure,  followed  in 
England,  in  our  opinion,  support  this  view.  It  is  true  that  there  the  Magis- 
trate acts  on  the  oath  of  one  person,  but  there  is  nothing  to  indicate  that 
his  order  has  any  of  the  characteristics  of  a  judicial  order.  Sec.  17  of 
Act  V  of  18G1  lays  down  that  the  Magistrate  shall  act  on  the  application 
of  the  police-officer  and  there  is  nothing  whatever  in  the  section  to  require 
him  to  enter  into  evidence  and  to  determine  whether  the  application  is  or 
is  not  based  on  sufficient  grounds.  He  is  to  accept  the  application  as 
sufficient  unless  he  se?s  cause  to  the  contrary  apparently  on  the  face  of 
the  application.     In  my  opinion  the  order  is  purely  an  executive  order, 
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the  law  only  requiring  that  it  shall  be  made  by^  a  responsible  officer  in  the 
position  of  a  Magistrate.  The  fact  that  the  application  may  be  made  to 
the  nearest  Magistrate  so  far  from  indicating  that  it  is  to  be  made  after  a 
judicial  enquiry,  goes  to  show  that  the  law  contemplates  the  urgency  for 
the  order  and  the  necessity  of  allowing  the  police-officer  to  apply  to  the 
nearest  Magistrate  available. 

The  position  of  the  Magistrate  is  similar  to  that  which  he  holds  when 
he  is  called  on  to  act  under  the  provisions  of  Ohap.  IX  of  the  (Jode  of 
Criminal  Procedure  for  the  purpose  of  dispersing  unlawful  assemblies. 
In  neither  case  is  he  acting  judicially. 

Taking  then  the  order  to  be  an  executive  order  the  question  is  whether 
this  Court  can  interfere  with  it  in  the  exercise  of  its  Criminal  Revisional 
Jurisdiction.  In  my  opinion  this  Court  has  no  power  under  the  law  to 
interfere  with  the  order  itself  supposing  that  it  appears  on  the  face  of  it 
to  be  one  regularly  passed  in  accordance  with  the  provisions  of  sec.  17  of 
Act  V  of  1861. 

The  Magistrate,  who  passed  the  order,  has  explained  thjit  he  did  so  on 
the  application  of  the  District  Superintendent  of  Police,  that  he  saw  no 
cause  to  the  contrary,  and  that  on  the  other  hand  he  was  convinced  by  his 
own  knowledge  of  the-  state  of  afiEairs  then  prevailing  in  the  town  of 
Rungiwre  that  the  appointment  of  Special  (/onstables  was  necessary.  The 
District  Superintendent  of  Police  in  his  affidavit  has  given  his  grounds 
for  making  the  application.  They  appear  to  have  been  that  from  the 
beginning  of  November  certain  school-boys  were  parading  the  street, 
mafkiiig  noisy  and  riotous  demonstrations,  which-might  at  any  time  have 
led  to  disturbance.  Further  he  received  from  the  District  Magistrate  on 
the  6th  November  the  anonymous  petition  from  the  cloth  merchants  of 
Rungpore  to  the  effect  that  they  had  been  tyrannised  over  and  compelled 
to  pay  fines  by  certain  gentlemen  of  the  town,  leaders  of  the  "  Swadeshi 
Andolan,"  because  they  had  sold  goods  of  foreign  manufacture.  This 
petition  was  sent  to  an  Inspector  for  enquiry  and  the  District  Superin- 
tendent received  his  report  thereon  on  the  14th  November.  That  report 
certainly  states  that  merchants  had  been  threatened  and  fined  for  selling 
goods  of  foreign  manufacture,  and  further  that  the  Mahomraedan  students 
had  been  interfered  with  by  the  Hindu  students  on  their  way  to  school. 
These  in  themselves  afford  ample  grounds  for  the  application  provided  the 
public  officer  was  satisfied  that  the  permanent  staff  of  Police  were  not 
sufficient  to  maintain  order  and  preserve  the  i)eace.  With  this  last  ques- 
tion we  have  certainly  no  power  to  deal. 

It  has,  however,  been  suggested  on  behalf  of  the  Petitioners  that  the 
application  was  not  made  by  the  police-officer  spontaneously  and  that  i\iU 
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is  clear  from  a  passage  in  the  affidavit  of  the  District  Superintendent  in 
which  he  says  that  he  reported  his  opinion  that  a  breach  o£  the  peace  was 
probable,  to  Mr.  Emerson,  the  District  Magistrate,  and  "  after  consultation 
with  him  "  he  submitted  the  application.  But  even  if  the  application 
wore  made  after  the  police-officer  had  consulted  Avith  the  Magistrate  it 
would  not  on  that  account  be  open  to  objection  as  an  abuse  of  the  law. 
The  District  Magistrate  as  smh  is  responsible  for  the  peace  of  the  district 
and  exercises  general  control  over  the  Police  force.  I  hold  that  in  the 
present  case  this  Court  has  no  power  to  interfere  with  the  order  appoint- 
ing the  Petitioners  as  Special  Constables,  the  order  being  purely  an  execu- 
tive order. 

The  next  point  for  consideration  is  whether  this  Court,  even  though  it 
may  have  no  power  to  interfere  with  the  order  apfwinting  the  Petitioners  as 
Special  Constables,  still  has  power  to  interfere  with  the  order  directing 
their  prosecution  for  refusal  to  serve  as  such  if  we  should  be  of  opinion 
that  the  persons  selected  for  the  office  are  not  suitable  or  have  been  chosen 
for  some  motive  other  than  for  the  preservation  of  the  peace,  tluit  is  to 
say,  if  they  have  been  selected  out  of  malice.  It  may  be  observed  that  it 
is  difficult  in  tliis  cjise  to  separate  the  order  from  the  individuals  api>ointed 
as  the  order  appoints  the  individuals  as  Special  Constables. 

But  it  has  been  argued  that  it  is  clear  from  the  application  itself  that 
the  persons  who  were  named  for  appointment  as  Special  Constables  were 
not  selected  for  the  purpose  of  strengthening  the  Police  force.  Some  of 
them  at  least  were  the  most  prominent  promoters  of  the  agitation  against 
the  Partition  of  Bengal  and  in  favour  of  the  Swadeslii  Movement  and 
they  were  not  suitable  persons  to  be  selected  for  the  preservation  of  the 
peace  when  a  breach  was  threatened  or  supposed  to  be  threatened  by  the 
two  agitations.  The  selections  too,  it  is  argued,  were  made  under  advice 
from  the  Magistrate  to  ])unish  persons  with  whom  he  had  reasons  to  be 
displeased  for  the  action  which  they  had  taken  in  support  of  the  agitations 
and  for  their  refusal  to  coerce  the  school-boys  from  taking  part  in  the 
demonstrations.  And  they  were  made  with  the  object  not  of  using  the 
physical  force  of  the  persons  selected  for  the  preservation  of  the  peace  but 
of  securing  their  influence  over  the  school-boys  and  others  concerned  in 
promoting  the  agitations  in  order  to  induce  them  to  withdraw  frojn  the 
agitations. 

This,  it  is  argued,  is  an  object  not  contemplated  by  tlie  provisions  of 
the  Act  and  thc^  Magistrate's  proper  course  would  have  boen  to  arrest  som? 
of  the  disorderly  school-boys  and,  if  necessary,  to  have  proceeded  against 
the  promoters  of  the  agitations  under  the  provision  of  the  sec.  107,  Criminal 
Procedure  Code. 
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Mr.  Emerson  in  his  letter  of  explanation  has,  however,  denied  that  any 
of  the  apiwintnients  were  made  by  him  out  of  ill-feeling,  i.e.,  as  a  punish- 
ment. Some  of  the  persons  selected  were,  he  says,  personally  unknown 
to  him  and  he  adds  that  in  his  opinion  it  was  necessary  to  increase  the 
Police  force  by  utilizing  the  leaders  of  the  Hindu  community  and  the 
people  who  were  leading  the  school-boys,  as  Police  Constables.  There  is 
nothing  in  the  Act  to  restrict  the  area  for  selection  of  Police  Constables 
or  to  limit  the  discretion  of  the  Magistrate  in  that  respect.  Further  it 
appears  that  out  of  the  12  Petitioners  five  were  not  mentioned  as  interested 
in  the  agitation,  and  out  of  the  whole  23  persons  appointed  as  Special 
Constables  10  were  not  mentioned  as  supporting  the  agitations. 

It  has,  however,  been  suggested  that  the  object  of  Mr.  Emerson  in 
appointing  the  persons  selected  as  Special  Constables  is  clear  from  the 
following  imssage  in  his  order  :  "  I  was  myself  a  witness  of  the  rowdyism 
in  Nawabganj  yesterday  and  I  think  we  must  enlist  the  services  of  the 
leaders  of  the  school-boys  on  the  side  of  {)eace."  This  object,  it  is  con- 
tended, is  not  one  contemplated  by  the  provisions  of  the  Police  Act. 

It  has  been  argued  that  the  facts  of  the  present  case  are  similar  to 
those  in  the  case  of  Gopinath  Paryah  ami  others  v.  The  Empress  (1), 
previously  referred  to  and  that  on  the  authority  of  that  case  we  should 
quash  the  present  prosecutions.  The  facts  of  the  two  cases  are  however 
dissimilar  in  material  points.  In  that  case  there  was  a  dispute  between 
the  Court  of  Wards  on  one  side  as  Manager  of  the  esbitc  of  the  deceased 
Maharaja  of  Burdwan  and  the  Dowager  Maharani  with  regard  to  the 
proprietary  rights  in  an  estate  named  Kujong  in  the  District  of  Cuttack, 
and  the  Magistrate  of  Cuttack,  acting  apparently  under  the  influence  of 
the  Court  of  Wards,  appointed  the  servants  of  the  Maharani  in  that  estate 
Special  Constables  in  order  to  prevent  them  from  asserting  the  alleged 
rights  of  their  mistress  in  the  estate.  The  learned  Judges  who  disposed  of 
that  case  held  on  the  facts  that  the  Magistrate  had  acted  as  an  eager 
partisan  of  the  Court  of  Wards  and  described  his  action  in  appointing  the 
servants  of  the  other  party  as  Special  Consfaibles  for  the  purpose  mentioned 
above,  as  an  abuse  of  the  law  and  an  act  of  oppression.  In  that  case  the 
point  now  before  us  did  not  arise  for  decision  and  was  not  decided,  .).*., 
whether  this  Court  has  power  to  set  aside  an  order  of  a  Magistrate  direct- 
ing the  prosecution  of  persons  who  have  refused  to  serve  as  Special  Con- 
stables when  the  order  appointing  them  is  on  the  face  of  it  good  .n  law  on 
the  ground  that  the  persons  selected  arc  not  suitable  or  were  chosen  or 
ulterior  reasons.  What  the  Judges  in  that  case  had  to  decide  and  deeded 
was  that  a  refusal  to  serve  as  a  Special  Constable  when  ordered  to  do  so 
is  no  offence  under  sec.  173  of  the  Indian  Penal  Code  and  they  held  th^t 
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the  proceedings  taken  under   the   section  were  bad  in  law  and  shonld  be 
quashed. 

In  the  present  case  the  facts  are  different.  Here  the  Magistrate 
states  that  his  object  was  to  chock  certain  disorderly  riotous  demonstra- 
tions which  were  calculated  to  create  a  breach  of  the  peace.  His  object 
was  not  to  prevent  any  one  from  asserting  their  alleged  rights.  The 
object  of  the  agitations  which  it  is  said  the  Magistrate  was  desirous  to  stop 
may  have  been  in  themselves  perfectly  lawful  and  proper  and  deserving 
of  sympathy,  but  if  the  methods  adopted  to  work  those  agitations  were 
calculated  in  the  opinion  of  the  Magistrate  to  create  a  breach  of  the  peace 
it  is  impossible  to  say  that  he  would  not  have  been  justified,  nay  more, 
that  it  would  not  have  been  his  duty  to  put  a  stop  to  the  illegal  methods 
in  which  they  were  being  conducted.  In  so  doing  his  act  would  not 
amount  to  an  abuse  of  the  law  or  an  act  of  oppression.  Also  it  cannot  be 
said  that  the  Magistrate  was  taking  the  part  of  a  partisan  to  the  detriment 
of  the  lawful  rights  of  any  body.  The  whole  facts  and  circumstances 
indicate  that  his  object  was  to  preserve  the  peace.  Further  in  these  cases 
the  prosecutions  have  been  ordered  under  sec.  19  of  Act  V  of  18G1,  which 
is  admittedly  applicable  to  persons  who  refuse  to  serve  as  Special  Con- 
stables when  duly  appointed  under  sec.  17  of  the  Act,  and  not  under  the 
provision  of  sec.  173,  I.  P.  C. 

But  it  is  argued  that  the  object  of  the  Magistrate  was  not  one  con- 
templated by  the  law  and  as  proof  of  this,  special  reliance  is  placed  on  the 
passage  in  the  explanation  of  Mr.  Emerson,  which  runs  as  follows  : — "  I 
am  firmly  convinced  that  it  is  only  the  present  prosecution  that  has  put  an 
end  to  the  aggressive  character  of  the  street  demonstrations  in  Rungpore 
and  that  if  such  measures  had  not  been  taken  a  serious  disturbance  was 
reasonably  to  be  apprehended."  It  seems  to  be  suggested  that  the  Magis- 
trate appointed  the  Petitioners  as  Si>ecial  Constables  with  the  knowledge 
that  they  would  refuse  to  serve  and  with  the  intention  on  their  refusal  to 
punish  them  under  the  provision  of  the  law.  This  does  not  appear  to  me 
however  to  be  the  only  reasonable  explanation  of  the  passage  referred  to. 
The  orders  for  prosecution  may  have  had  the  result  mentioned,  but  having 
regard  to  the  rest  of  the  explanation  I  am  not  prepared  to  say  on  the 
materials  before  us  that  it  was  the  object  of  the  Magistrate  when  he  passed 
the  order  appointing  the  Petitioners  as  Special  Constables  to  effect  that 
result  by  that  means. 

Much  stress  is  however  laid  on  that  passage  of  the  judgment  in  the 
case  of  Gopinath  Paryah  v.  The  Empress  (1)  in  which  the  Judges  remark : 
"  It  is  cle^r  that  the  only  legitimate  object  for  api>ointing  Special  Con- 
stables under  see*  17  of  Act  V  of  18G1  is  to  strengthen  the  ordinary  Police 
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force  by  the  addition  of  suitable  persons  to  their  number  when  the  ordinary 
force  find  themselves  too  few  to  meet  an  emergency."  And  on  the  basis 
of  that  passage  it  appears  to  be  contended  that  it  is  open  to  this  Court  in 
its  Criminal  Revisional  Jurisdiction  on  applications  such  as  the  present  to 
go  into  and  determine  the  question  whether  the  persons  whom  the  Magis- 
trate has  selected  are  suitable  or  not.  I  very  much  doubt  whether  that 
was  the  intention  of  the  learned  Judges,  and  indeed  whether  it  was  their 
intention  to  formulate  any  general  principle  at  all.  The  passage  proceeds  : 
"  and  in  a  case  of  dispute  as  to  proprietary  rights  it  is  an  abuse  of  the  law 
and  an  act  of  oppression  to  appoint  the  active  men  on  one  side  as  Special 
Constables  in  order  to  prevent  their  asserting  their  alleged  rights  and  so  to 
give  an  advantage  to  the  opi)osite  jmrty."  With  the  passage  as  a  whole  I 
quite  agree. 

But  if  the  passage  is  to  be  interpreted  to  mean  that  it  is  open  to  this 
Court  on  an  application  like  the  present  to  go  into  the  question  whether 
the  persons  appointed  by  the  Magistrate  were  suitable  or  not,  I  regret  that 
I  am  unable  to  agree  with  it.  In  my  opinion  the  law  gives  the  Magistrate 
full  discretion  to  appoint  as  Special  Constables  those  persons  whom  he 
considers  to  be  suitable,  and  it  is  neither  open  to  the  persons  so  appointed 
to  refuse  without  good  cause  to  serve  on  the  ground  that  in  their  opinion 
they  are  not  suitable  persons  to  be  appointed  as  Special  Constables,  nor  is 
it  oi)en  to  this  Court,  when  a  prosecution  of  certain  persons  has  been 
ordered  for  refusal  to  serve,  to  go  into  the  question  whether  the  persons 
are  suitable  or  not,  and  to  set  aside  the  order  for  prosecution  if  in  our 
opinion  the  persons,  are  not  suitable.  It  is  difficult  to  say  into  what  points 
this  Court  might  not  be  called  on  to  enter  in  order  to  decide  such  a  ques- 
tion. If  we  were  to  accept  the  principle  which  is  contended  for  we  should 
do  much  to  render  the  provisions  of  the  law  nugatory,  and  to  defeat  their 
object,  which  is  to  afEord  a  speedy  means  in  cases  of  urgency  of  strengthen- 
ing the  Police  force  and  so  preventing  a  breach  of  the  peace.  If  every 
person  appointed  as  a  Special  Constable  were  entitled  to  refuse  to  act  for 
such  a  reason  as  is  suggested  and  then  to  come  to  this  Court  for  the  deter- 
mination of  the  question  whether  he  is  suitable  or  not,  the  action  of  the 
executive  authorities  would  run  the  risk  of  being  completely  paralysed. 

A  person  having  a  grievance  on  the  ground  that  he  has  been  impro- 
perly appointed  as  a  Special  Constable  out  of  malice  has  his  remedy  other- 
wise under  the  law.  And  of  this,  one  at  least  of  the  Petitioners  appears 
to  have  been  fully  aware. 

The  cases  of  Chaiuli  Persliad  v.  Ahdar  RaUaman  (2)  and  Choa  Lai 
Das  Vi  Afiant  Persluxd  Missir  (3)  are  not  in  my  opinion  sufficient  authority 
for  our  interference  in  the  cases  before  us  at  the   present  stage.     In   the 
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first  of  those  cases  it  was  held  that  this  Court  had  power  to  interfere  at 
any  stage  in  a  case  when  it  was  clear  that  the  prosecutor  had  no  power  to 
institute  proceedings  ;  and  in  the  second,  it  was  held  that  the  High  (*ourt 
will  not  interfere  in  a  case  during  its  pendency  in  a  subordinate  Court 
unless  it  is  of  an  exceptional  nature  ;  and  one  test  of  it^  being  of  such  a 
nature  is  that  a  bare  statement  of  the  case  without  any  elaborate  argument 
should  be  sufficient  to  convince  the  High  Court  that  the  case  is  one  fit  for 
its  interference  at  an  intermediate  stage. 

The  present  case,  however,  differs  from  both  of  these.  It  cannot  be 
said  that  the  Magistrate  had  no  authority  prima  facie  to  order  the  prosecu- 
tion of  the  Petitioners,  nor  are  the  facts  so  clear  on  the  face  of  them  as  to 
indicate  that  the  case  is  one  fit  for  our  interference. 

The  English  cases  to  which  we  have  been  referred  as  authority  for 
our  interference  in  these  cases  at  their  present  stage  do  not  api)ear  to  be 
quite  in  point.  They  are  the  Mayor  and  Aldermen  of  the  City  of  Lomlon 
V.  Richard  Henry  Cojc  and  others  (4),  Robinson  v.  Corporation  of  Samler- 
land  (5).  In  those  cases  the  foundation  of  the  jurisdiction  was  held  to  be 
defective.  But  I  am  not  prepared  to  say  that  there  was  such  a  defect  in 
the  case  before  us. 

In  my  opinion  therefore  this  Court  has  no  power  on  the  grounds 
stated  to  interfere  in  the  present  cases  with  the  order  directing  the  pro- 
secution of  the  Petitioner  under  sec.  19  of  Act  V  of  1861. 

I  may  also  add  that  if  we  had  the  power  to  interfere  I  should  hesitate 
to  do  so  at  the  present  stage  on  the  imperfect  materials  before  us. 

Mr.  Emerson  has  vacated  the  office  of  District  Magistrate  since  the 
rules  were  issued  and  the  question  whether  now  the  cases  should  be  trans- 
ferred for  trial  to  a  competent  Magistrate  in  another  District  has  not  been 
seriously  argued.  No  sufficient  grounds  for  such  an  order  of  transfer 
have  been  made  out. 

As  regards  the  prosecution  ordered  under  sec.  29  of  the  Act  the  case 
is  different  and  the  learned  Advocate-General  who  appears  for  the  Crown 
has  pressed  for  a  decision  of  the  cpiestion  whether  persons  appointed  as 
Special  Constables  are  liable  to  prosecution  under  that  section.  Now 
sees.  17,  18  and  19  of  the  Act  deal  with  the  appointment  and  powers  of 
Special  Constables  and  with  the  penalties  to  which  they  are  liable.  They 
are  complete  in  themselves  and  appear  to  be  intended  to  cover  the  case 
of  persons  appointed  as  Special  Constables  as  far  as  those  points  are  con- 
cerned. See.  19  runs  as  follows  :  "  If  any  person  being  appointed  a 
Special  Police  Officer  as  aforesaid  shall,  without  sufficient  excuse,  neglect 
or  refuse  to  serve  as  such  or  to  obey  such  lawful  order  or  direction  as  may 

(4)  L.  R»  2  House  of  LoivU  Appcala  239  (18G7).        (5)  L.  R,  (1890)  1  Q.  B.  751, 
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be  given  to  him  for  the  performance  of  his  duties,  he  shall  be  liable  on 
conviction  before  a  Magistrate  to  a  fine  not  exceeding  fifty  rupees  for 
every  such  neglect,  refusal  or  disobedience."  In  this  respect  indeed  the 
Act  follows  the  English  law  which  provides  similar  penalties. 

Sec.  29  of  the  Act  provides  certain  penalties  for  neglect  of  duty, 
cowardice,  absence  without  leave  in  the  case  of  officers  of  the  regular 
Police  force.  The  penalties  are  fine  not  exceeding  .3  months'  pay  or 
imprisonment  with  or  without  hard  labour  for  a  period  not  exceeding 
three  months  or  both.  Sec.  18  of  the  Act  no  doubt  lays  down  that  Special 
Police  Officers  shall  be  amenable  to  the  same  penalties  as  the  ordinary 
officers  of  the  Police,  but  it  is  quite  clear  that  Special  Police  Officers 
cannot  be  made  by  that  section  amenable  to  a  fine  not  exceeding  3  months' 
pay  as  they  receive  no  pay— the  question  then  remains  whether  they  can 
be  made  amenable  to  the  alternative  punishment  of  imprisonment.  In  my 
opinion  sec.  18  was  not  intended  to  have  that  effect.  Sec.  29  must  be 
read  as  a  whole,  and  when  a  portion  of  it  cannot  be  applied  to  the  case  of 
Special  Police  Officers  the  only  possible  inference  to  be  drawn  as  to  the 
intention  and  scope  of  the  provisions  of  that  section  is  that  they  were  not 
intended  to  apply  to  Special  Constables  and  cannot  be  interpreted  so  as  to 
apply  to  them. 

The  order  of  the  Magistrate,  directing  the  prosecution  of  the  Peti- 
tioners under  sec.  29  of  Act  V  of  18G1,  is,  therefore,  in  my  opinion,  bad  in 
law  in  the  case  of  all,  and  it  must  be  set  aside  and  the  proceedings  insti- 
tuted under  that  section  must  be  quashed. 

The  result  is  that  in  my  opinion  the  rules  should  bo  made  absolu*^^  to 
this  extent  only  that  the  orders  directing  the  prosecution  of  the  Petitioners 
under  sec.  29  of  Act  V  of  18G1  should  be  set  aside  and  the  proceedings 
instituted  on  those  orders  quashed  otherwise  all  the  rules  should  be  dis- 
charged. 

As,  however,  my  learned  colleague  Mr.  Justice  Stephen  differs  in 
opinion  from  me,  the  case  must  be  referred  to  the  Hon'ble  the  Chief 
Justice  under  sec.  439,  Cr.  P.  C,  to  be  dealt  with  under  the  provisions  of 
sec.  429,  Cr.  P.  C. 

Stephen^  J. — The  facts  of  the  case  have  been  fully  sot  out  by  my 
learned  brother,  and  I  need  not  reca[)itulate  them.  I  agree  with  him  for 
the  reasons  he  has  stated  in  holding  that  the  Magistrate's  order  of  the  14th 
of  November  is  not  a  judicial  order,  and  that  on  the  facts  of  the  ease 
before  us  the  Petitioners  are  not  liable  to  be  proceeded  against  under 
sec.  29  of  the  Police  Act. 

Under  these  circumstances  the  first  point  that  I  need  notice  is  the 
Qontention   that  this  Court  is  not  competent  to  interfere  in  this  matter  at 
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all.     As  to  this  it  is  to  be  observed  that  the  rule  in  this  ease  does  not  apply 
directly  to  the  order  of  the  14th  of  November,  and  I   need    not   therefore 
consider  whether  this  Court  has  any  jurisdiction  to  revise  that  order  taken 
by  itself.     But  that  order  is  the  foundation  of  certain   criminal    proceed- 
ings,  those   proceedings   we  have  jurisdiction  to  revise  under  sec.  439  of 
the  Criminal  Procedure  Code.     The  authority  of  Chandi  Pershad  v.  Abdur 
Uahaman  (2)  is  hardly  needed  to  show  that  we  may   exercise   that   power 
at  any    stage   in  the  proceedings  and  it  is  impossibe  for  us  to  consider  the 
legality  of  those  proceedings  without  considering  the  legality  of  the    order 
on    which   they  are  based.     It  may  be  that  as  long  as  that  order  does  not 
give  rise  to  proceedings  in  a  criminal  Court   we   have   no   power   to    deal 
with  it,   but  that  cannot  prevent  us  from  considering  the  legality  of  every 
step  which  has  led  to  the  criminal  proceedings.     The  fallacy  of  the    argu- 
ment that  because  we  cannot  enquire  into  the  validity  of  the  Magistrate's 
order  taken  by  itself,  we  cannot  enquire  into   its   validity   when    criminal 
proceedings   l)ased   on   it  are  in  question,  may  be  seen  by  considering  the 
action  of  this  Court  in  those  numerous  cases  in  which   it   revises   criminal 
proceedings  which  have  their  foundation  in  civil  rights.     Then  the    C/Ourt 
is   incompetent  to  decide  the  civil  right,  but  it  considers  the  civil  rights  of 
the  parties  to  the  proceeding  in  so  far  as  they  affect   the   question   of    the 
criminal  liability  of  one  of  them.     In  the  present  case  the  illegality  of  the 
Magistrate's  order  would  be  a  defence  to  the  Petitioners,  and  in   consider- 
ing the  propriety  of  the  Magistrate's  order  to  prosecute,  anything  that  can 
form   such   a   defence    is   open  to  our  consideration.     This  view  seems  to 
have  been  acted  on  without  question  in    Gopinath  Parf/ah  v.  Empresn  (1). 
I  hold  therefore  that  in  revising  the  criminal  proceedings   in   the    present 
case  we  have  jurisdiction  to  consider  the  legality  of  the  Magistrate's  order 
of  the  14th  November  ;  but  that  as  that  order   is   not  judicial  we   cannot 
interfere  with  it  when  a  prima  facie  case  is  made  out  for  its  legality. 

In  this  case  the  Magistrate  received  an  anonymous  petition,  dated  the 
2nd  of  November,  from  persons  representing  themselves  as  cloth  merchants 
and  a  Police  Inspector  made  a  report  on  the  allegations  it  contained. 
From  this  it  appears  that  an  organization  existed  in  the  district  formed  for 
the  purpose  of  preventing  the  sale  of  certain  class  of  goods,  and  that  this 
object  was  carried  out  by  the  levy  of  fines  and  by  illegal  force  and  threats 
of  force.  A  movement  had  been  started  to  prevent  school-boys  from 
attending  their  schools.  The  Superintendent  also  says  that  noisy  demons- 
trations had  taken  place  in  the  street,  and  plainly  both  he  and  the  Magis- 
trate considered  that  a  breach  of  the  peace  might  be  apprehended.  Under 
these  circumstances  I  have  no  hesitation  in  holding  that  at  least  a  primi 
facie  case  has  been  made  out  for  the  action  of  both  the  Police  Superintendent 
and  the   Magistrate  [as  [far  as  an  apprehension  of  a  broach  of  the  peace 
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18   concerned,  and  that  this  Court  has  therefore  no  jurisdiction  to  consider 
farther  the  propriety  of  the  Magistrate's  action  in  making  the  order. 

Assuming,  however,  the  propriety  of  the  action  of  the  Magistrate  in 
ordering  Special  C-onstables  to  be  appointed,  a  more  diflScult  question  is 
raised  by  the  allegation  of  the  Petitioners  that  they  have  been  improperly 
appointed.  Reliance  is  placed  on  a  passage  in  the  judgment  in  Gopinath 
Pariah  v.  The  Empress  (1)  the  correctness  of  which  has  not  been  disputed. 
That  passage  is  as  follows  : — "  It  is  clear  that  the  only  legitimate  object 
for  appointing  Special  Constables  is  to  strengthen  the  ordinary  Police 
force  by  the  addition  of  suitable  persons  to  their  number  when  the  ordinary 
Police  force  find  themselves  too  few  to  meet  an  emergency  and  that  in  a 
case  of  dispute  as  to  proprietary  rights,  it  is  an  abuse  of  the  law  and  an 
act  of  oppression  to  appoint  the  active  men  on  one  side  as  Special  Con- 
stables, in  order  to  prevent  their  asserting  their  alleged  rights,  and  so  to 
give  an  advantage  to  the  opposite  party."  The  facts  of  this  case  were 
that  a  dispute  existed  between  the  (/ourt  of  Wards  and  other  persons  as  to 
a  right  to  property  ;  and  the  Court  held  that  certain  persons  were  appointed 
Special  Constables  because  they  represented  the  persons  on  one  side  of  the 
dispute  and  it  was  the  intention  to  prevent  them  from  asserting  their 
rights  as  such.     That  constituted  the  abuse  of  the  law  complained  of. 

In  the  present  case,  as  it  was  argued  before  us,  it  is  alleged  that  the 
Petitioners  and  others  were  appointed  S[)ecial  Constables  not  with  the 
object  of  strengthening  the  ordinary  Police  force  in  the  manner  described 
in  the  judgment  referred  to,  but  with  an  ulterior  object,  namely,  to  impede 
either  the  persons  appointed  or  persons  under  their  influence  from  taking 
part  in  the  movements  from  which  a  breach  of  the  peace  was  apprehended. 
There  is  therefore  a  considerable  difference  between  the  facts  in  Gopinath 
Part/ah  v.  The  Empress  (1)  and  those  in  this  case.  But  the  Petitioners' 
argument  before  us  is  that  the  principle  laid  down  in  the  former  case 
applies  to  this,  that  the  Special  (Jonstables  have  been  appointed  with  an 
object  which  is  not  a  proper  one,  and  that  this  fact  invalidates  the  whole 
of  the  order. 

The  object  with  which  the  Special  Constables  have  been  appointed  is 
thus  the  main  issue  of  fact  that  we  have  to  decide  ;  and  the  materials 
before  us  on  which  we  have  to  form  our  judgment  come  from  two  sources, 
Jirsty  the  affidavits  of  the  Petitioners,  and,  secondly^  the  affidavits  of 
Superintendent  of  Police  and  the  orders  and  the  explanations  of  the 
Magistrate. 

The  affidavits  of  the  Petitioners  which  are  all  framed  on  the  same 
model,   purport  to   show  that  the  Petitioners  had  incurred  the  hostility  of 
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the  Magistrate  by  the  part  they  had  taken  in  the  public  affairs  of  the  dis- 
trict, and  that  their  appointment  was  intended  as  a  punishment  for  their 
conduct.  We  may  say  at  once  that  we  consider  that  this  imputation  is 
groundless  ;  and  that  the  affidavits  show  a  childish  suspicion  on  the  part 
of  the  Petitioners,  which  plainly  made  the  Magistrate's  position  a  difficult 
one.  He  denies  any  personal  knowledge  of  many  of  the  persons  appointed 
and  we  see  no  reason  for  supposing  that  he  let  any  personal  feelings  affect 
him  in  the  least.  Setting  aside,  however,  the  allegations  of  personal  feel- 
ings made  in  the  affidavits  there  remains  ground  for  saying  that  the  Peti- 
tioners were  appointed  with  the  object  we  have  already  mentioned.  The 
affidavits  are  too  numerous  to  be  treated  separately  ;  but  they  go  to  show 
that  the  Petitioners  had  taken  part  in  one  or  both  of  two  movement*^,  one 
the  establishment  of  schools  to  take  the  place  of  Government  schools,  the 
encouragement  of  boys  attending  the  latter  to  leave  them  for  the  former  ; 
the  other  the  prevention  of  the  sale  of  imported  goods  in  the  district. 
With  the  character  of  these  movements  we  have  nothing  to  do,  thev  mav 
have  been  mischievous,  persons  supporting  them  may  oven  have  laid  them- 
selves open  to  charges  of  disaffection  and  the  promotion  of  a  bre^ich  of  the 
peace.  But  if  the  object  of  the  selection  of  the  Petitioners  as  Special  Con- 
stables was  to  hamper  their  conduct  in  relation  to  either  of  these  move- 
ments, it  was  not  Lgitimate  within  the  meaning  of  the  judgment  of  this 
Court  already  referred  to.  In  my  opinion  the  facts  disclosed  in  the  Peti- 
tioners' affidavits  afford  a  ground  of  su^^picion  that  this  may  have  been  the 
case. 

Of  the  23  persons  appointed  to  act  as  Special  Constables  by  the  order 
of  14th  November,  two  only  ever  acted  as  such  and  they  only  one?  tittend- 
ed  an  instructional  parade.  The  Petitioners  have  all  unequivocably 
refused  to  accept  the  appointment.  These  facts  seem  to  show  that  if  the 
only  object  in  ai)pointing  Spv-^cial  Constables  was  to  strengthen  the  ordinary 
Police  force  their  appointm?nt  singularly  failed  in  effecting  that  object. 
And  when  we  find  that  thirteen  of  th?  person*  so  appointed  had  taken 
more  or  less  conspicuous  parts  in  the  movements  that  led  to  Special  Con- 
stables being  appointed,  I  find  it  impossible  to  avoid  a  suspicion  at  least 
that  this  failure  may  in  part  have  be?n  anticipated. 

Turning  to  the  affidavit  of  the  Pj'.Ij  ^  Sap.^rintendent  and  the  explana- 
tion of  the  Magistrate,  we  find  the  following  facts  :  On  the  l-ith  of  Nov- 
ember an  Inspector  of  Police  in  reporting  on  the  truth  of  the  facts  con- 
tained in  an  anonymous  petition  to  the  Magistrate  gives  the  names  of  33 
persons  who  he  says  are  taking  an  active  part  in  the  movement  relating  to 
foreign  made  goods.  Of  these  person^  ten  were  appointed  Special  Con- 
stables.    On  the  same  day  the  Superintendent   in    his   application   to  the 
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Magistrate  gives  a  list  of  persons  whom  ho  suggests  should  be  appointed, 
stating  that  all  of  them  "  possess  some  influence  in  the  town  and  over  the 
boys."  In  making  the  order  on  the  same  day  the  Magistrate  writes  : 
"  We  must  enlist  the  services  of  the  leaders  of  the  school-boys'  movement 
[on]  the  side  of  peace."  On  the  15th  November  a  Police  district  order 
was  published  setting  out  the  duties  that  the  Special  Constables  were  to 
perform.  Most  of  these  were  details  as  to  parading  the  streets  and  so 
forth  ;  but  the  Constables  were  to  attend  at  the  Police  lines  "  to  be  taught 
marching,  turning  and  saluting  and  were  to  report "  any  information 
regarding  the  Swadeshi  Movement,  the  boycott  of  European  goods,  the 
anti-partition  and  anti-Government  agitations  that  they  may  happen  to  be 
aware  of.  The  Magistrate  after  explaining  the  state  of  the  district  that 
made  him  consider  the  appointment  of  Special  Constables  necessary,  tells 
us  that  he  considered  it  "  necessary  to  increase  the  Police  force  by  utiliz- 
ing the  leaders  of  the  Hindu  community,  and  the  people  who  were  leading 
the  school-boys,  as  Special  (Constables.  The  immediate  effect  of  the 
appointment  was  absolute  quiet,  and  an  extra  Police  force  from  outside 
being  procured,  and  the  Special  Police  being  discharged,  and  defaulters 
prosecuted,  all  danger  was,  for  the  time  arrested.  "  I  am "  he  adds 
"  firmly  convinced  that  it  is  only  the  present  prosecution  that  has  put 
an  end  to  the  aggressive  character  of  the  street  demonstrations  in  Rung- 
pore,  and  that  if  such  measures  had  not  been  taken,  a  serious  disturbance 
was  reasonably  to  be  apprehended." 

Do  these  matters  in  any  way  affect  the  suspicions  I  have  referred  to  ? 
Do  they  prove  that  the  enlistment  of  Special  Constables  had  any  object 
other  than  the  strengthening  of  the  ordinary  Police  ?  That  ten  persons 
who  were  reported  as  taking  an  active  part  in  a  movement,  the  effects  of 
which  the  Special  Constables  were  to  suppress,  were  themselves  made 
Special  Constables,  is  in  itself  a  curious  fact,  and  suggests  that  the  force 
raised  would  not  be  very  highly  trusted  as  a  Police  force.  It  was,  no 
doubt,  desirable  that  the  Superintendent  should  wish  to  secure  the  services 
of  persons  of  influence  in  the  town  ;  though  it  was  not  the  influence  due 
to  their  position  that  they  were  expected  to  use  on  the  school-boys  from 
whom  trouble  was  apprehended.  It  is  difficult  to  reconcile  the  addition 
by  the  Magistrate  to  his  order,  of  an  explanation  of  his  selection  of  persons 
to  be  appointed,  with  the  case  made  on  his  behalf.  He  is  enlisting  the 
leaders  of  the  school-boys  on  the  side  of  peace ;  the  inference  is  that  they 
were  on  the  other  side,  that  their  appointment  as  Special  (Onstables  might 
be  expected  to  make  them  change  their  side,  and  that  this  is  why  they 
were  enlisted  ;  that  is,  the  Magistrate  had  some  other  object  in  view  than 
strengthening  the  ordinary  Police  force,  which  is  the  Petitioners'  case. 
As  to  the  coTitepts  of  the  Police  order  it  is  to  be  remarked  that  the  actual 
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training  that  the  constables  underwent  was  compressed  in  the  shape  of  a 
few  minutes  ;  but  this  may  be  explained  by  the  fact  that  the  men  appoint^ 
ed  were  apparently  quite  useless  for  the  purpose  of  strengthening  the 
ordinary  Police,  and  more  training  would  not  have  made  any  difference 
in  this  respect.  It  may  be  doubted  how  far  saluting  was  a  necessary  part 
of  the  instruction  to  be  given  to  such  persons  ;  and  it  is  plain  that  such 
instruction  would  not  reconcile  persons  to  a  position  which  they  were 
unwilling  to  accept,  the  giving  information  regarding  the  boycott  of  the 
European  goods  and  anti-Government  movements  would,  no  doubt,  be  a 
dutv  of  the  ordinary  Police  ;  but  casting  this  duty  on  the  persons  who 
wore  taking  an  active  part  in  the  movements  they  were  to  report  on,  lends 
colour  to  the  Petitioners'  complaint  that  their  appointment  was  made  with 
ulterior  objects.  I  cannot  read  the  Magistrate's  explanation  without  find- 
ing my  suspicion  that  this  may  have  been  the  case  confirmed.  He  repeats 
that  the  persons  appointed  were  leading  the  school-boys  and  they  seem  to 
have  been  appointed  for  this  reason.  Absolute  quiet  which  was  of  course 
the  object,  and  I  believe  the  only  object,  that  the  Magistrate  had  in  view 
was  produced  by  their  appointment.  But  was  this  because  the  ordinary 
Police  force  was  supposed  to  be  strengthened,  which  it  in  fact  was  not, 
or  was  it  because  the  appointment  made  the  persons  appointed  as  it  were 
hostages  for  the  peaceable  behaviour  of  others  over  whom  they  have 
control  ?  The  aggressive  character  of  the  street  demonstrations  was  put 
an  end  to  and  the  apprehension  of  a  serious  disturbance  was  removed  not 
by  the  appointment  of  Special  Constables  but  by  their  prosecution.  To 
my  mind  the  conclusion  is  irresistible  that  the  Magistrate  appointed  some 
at  least  of  the  persons  he  did  appoint  not  because  they  could  add  to  the 
strength  of  the  Police  but  because  he  wished  to  influence  either  their 
action  in  relation  to  certain  public  movements,  or  through  a  fear  of  theit 
prosecution,  the  action  of  persons  over  whom  they  had  influence.  The 
movements  may  have  been  illegal,  and  I  am  willing  to  believe  did  in  fact 
lead  to  illegalities,  the  persons  appointed  may  have  acted  in  a  blameworthy, 
possibly  in  an  illegal  way,  in  reference  to  the  movements.  The  Magis* 
trate,  I  have  no  doubt,  acted  solely  with  a  view  to  prevent  Avhat  he  con- 
sidered a  probable  breach  of  the  peace.  His  action  may  have  had  the 
effect  he  claims  for  it.  But  none  of  th?^e  facts  make  it  legal.  The 
appointment  of  Special  Constables  is  to  be  for  one  purpose  and  for  one 
purpose  only,  namely,  to  strengthen  the  ordinary  Police  in  the  ordinary 
meaning  of  that  word.  It  is  not  to  be  used  for  the  purpose  of  influencing 
persons  who  are  suspected  of  promoting  disorder  or  disaffection,  otherwise 
than  by  the  fear  of  physical  force  not  even  though  that  influence  can 
correctly  be  described  as  enlisting  them  on  the  side  of  peace.  The  appoint- 
ment of  Special  Constables  for  any   other  purpose  than  that   mentioned 
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may   obviously   at  any   moment   lead  to  such  an  abuse  of  the  law  as  took 
place  in  the  case  we  have  already  referred  to. 

Under  the  circumstances  I  consider  that  it  is  shown  that  the  Magis- 
trate's order  was  made  with  an  object  that  was  illegal,  and  that  it  was 
therefore  an  illegal  order,  and  aflFords  a  good  ground  of  defence  to  the 
criminal  proceedings  now  before  us.  Bearing  in  mind  and  completely 
accepting  the  law  as  laid  down  in  this  Court  in  Choa  Lai  Das  v.  Anant 
Pershad  Missir  (3)  I  hold  that  this  is  one  of  the  exceptional  cases  there 
referred  to.  The  only  reason  that  I  can,  or  that  I  need,  give  for  this 
opinion,  is  that  no  further  investigation  into  the  facts  referred  to  in  the 
documents  before  us,  could  possibly,  as  far  as  I  can  see,  remove  the  effect 
they  have  made  on  my  mind.  I  am  therefore  of  opinion  that  these  rules 
should  be  made  absolute,  and  that  the  orders  of  the  16th  and  17th 
November  ought  to  be  set  aside,  and  all  subsequent  proceedings  quashed. 

[Owing  to  this  difference  of  opinion  the  case  was  laid  before  the 
Chief  Justice  for  reference  to  a  third  Judge.  His  Lordship  directed  the 
ease  to  be  heard  before  himself,  and  it  was  fully  re-argued  before  him  on 
26th  and  27th  January  1906,  and  judgment  was  reserved.  Before  judg- 
ment was  delivered,  however,  the  Advocate-General  appeared  before  his 
Lordship  the  Chief  Justice  and  represented  that,  in  accordance  with  his 
Lordship's  suggestion,  he  had  communicated  with  the  Ototetument  of 
Eastern  Bengal  and  Assam  as  to  proceeding  fttrtber  with  the  prosectttion 
in  these  cases,  and  had  received  instructions  to  say  that  the  Qovetnment, 
in  deference  to  his  Lordship's  suggestion,  did  not  wish  to  proceed  further 
with  the  prosecution. 

His  Lordship,  addressing  the  Advoeate-Gkneral,  said  :— 

Mr.  Advocate-General.— I  think  this  is  the  most  befitting  conclusion 
to  this  controversy.  At  the  same  time  I  think  it  is  only  fair  to  say,  agree- 
ing with  Mr.  Justice  Brett  and  Mr.  Justice  Stephen,  that  there  is  no 
ground  for  the  imputation  that  either  the  District  Magistrate  or  the  Super- 
intendent of  Police  acted  maliciously  in  the  matter]. 

Prasenition  tcitltdratvn. 
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In  re  CHINNA  KALIAPPA  GOUNDEN  AND  SUBBIER. 
FULL    BENCH. 

(1  M.  L.  r.,  31.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

[CRIMINAL  REVISION  No.  3C5  of  1905.] 

Present : — Sir  Charles  Arnold  White,  Chief  Justice,  Mr.  Justice 

Subramania  Aiyar,  Mr.  Justice  Davies,  Mr.  Justice  Benson 

and  Mr.  Justice  Moore. 

In  re  CHINNA  KALIAPPA  GOUNDEN  and  SUBBIER. 

Code  uf  Criminal  Procedure,  «ee.  203 — Order  dit,mifming  a  comjdaint— Rehearing  of  the 
Raine  complaint  with  or  icithtmt  order  for  further  enquiry , 

Held  by  a  majority  of  the  Full  Bench  (Subramania  Aiyar  and  Davies,  JJ.  dissenting)  that 
a  Court  dismissing  a  complaint  under  sec.  203  of  the  Code  of  Criminal  Pi'ocedure  is  competent 
to  rehear  the  complaint  without  any  onler  for  further  enquiry  by  a  higher  tribunal 

Fuj^her,  held  ky  :~Mliife,  C.  J,  that  an  order  under  sec.  203  is  not  a  judgment  within 
the  meaning  of  s.  369  of  the  Criminal  Procedure  Cotle  :  and  that  the  revisional  powers  conferr- 
ed on  Superior  Courts  cannot  be  regarded  as  in  any  way  impliedly  restricting  the  jurisdiction 
conferred  on  Magistrates  to  enquire  into  offences. 

Benson,  J,--Quare,  whether  it  would  not  make  any  difference  if  the  magistrate  seeking  to 
revive  the  complaint  be  different  from  the  Magistrate  that  acted  under  sec.  203. 

Moore,  J. — Qua  re,  whether  the  view  would  not  be  different  if  the  case  was  one  of  discharge 
under  sees.  253  and  259. 

Subramania  Aiyar,  J.— (Davies,  J.  concurring).  If  a  person,  against  whom  &  pri ma  faeie 
case  had  been  made  out  but  who  was  acquittetl  after  trial,  U  entitled  to  be  protectetl,  then  a 
person  against  whom  the  case  is  so  weak  as  not  to  warrant  his  being  put  on  trial,  is  a  fortiori 
entitled  to  protection. 

The  Public  Prosecutor  for  the  Crown. 

T,  R,  Ramacliandrairer  for  the  accused. 

T,  Rangaclianar^  amtcus  cxtnw. 

The  Court  delivered  the  following  judgments  : — 

The  Chief  Justice  : — The  general  question  argued  before  us  in  this 
case  was  whether  it  was  open  to  a  magistrate  to  re-hear  a  complaint,  which 
has  been  dismissed  by  an  order  under  section  203  of  the  Criminal  Proce- 
dure Code,  the  order  of  dismissal  not  having  been  set  aside  by  a  higher 
court. 

In  support  of  the  view  that  the  magistrate  had  no  such  power  it  was 
urged  that  a  power  to  re-hear  or  revise,  like  a  right  of  appeal,  was  the 
creature  of  statute  and  that  in  the  absence  of  express  statutory  provisions 
conferring  such  power,  the  power  did  not  exist.  I  am  not  prepared  to 
accept  this  proposition.  It  seems  to  me  that  the  question  whether  there 
is  a  power  to  re-hear  must  be  determined  with  reference  to  the  enactments 
which  create  and  regulate  the  jurisdiction  of  the  magistrate.     The  Code 
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confers  upon  a  magistrate  jurisdiction  to  enquire  into  an  alleged  offence. 
Prima  facie^  therefore,  such  jurisdiction  exists  in  the  case  of  an  alleged 
offence.  It  must  be  held  to  exist  unless  it  appears  that  something  has 
been  done,  or  some  event  has  occurred,  which  has  tlie  legal  effect  of  de- 
priving the  magistrate  of  this  jurisdiction. 

The  question  therefore  is  whether  the  fact  of  dismissal  of  the  com- 
plaint by  an  order  made  under  section  203  operates  so  as  to  deprive  the 
magistrate  of  jurisdiction  to  enquire  into  the  offence  alleged  in  the  com- 
plaint. The  first  matter  to  be  considered  is — is  there  any  provision  of  the 
Code  which  lays  this  down  in  express  terms.  There  is  no  such  provision. 
In  his  judgment  in  yUraton  Sen  v.  Jogesh  Chundra  Bhtttacharjee^  7.  Z.  R, 
23  CaL^  983^  Banerjee,  J.,  observes  (p.  988),  "  there  is  no  express  provi- 
sion in  the  Code  to  the  effect  that  the  dismissal  of  a  complaint  shall  be  a 
bar  to  a  fresh  complaint  being  entertained  so  long  as  the  order  of  dismissal 
remains  unreversed."  I  do  not  think  that,  in  substance,  with  reference 
to  the  question  of  jurisdiction,  any  distinction  can  be  drawn  between  en- 
tertaining a  fresh  complaint  and  re-hearing  the  original  complaint.  The 
argument  that  the  magistrate,  having  made  the  order  of  dismissal  is  functus 
officio  applies  equally  to  both  cases,  and  the  formality  of  putting  in  a  fresh 
complaint  cannot  be  said  to  create  a  jurisdiction,  which,  without  such  form- 
ality, a  magistrate  would  not  have  possessed. 

It  was  argued  that  an  order  under  section  20.3  was  a  "  judgment "  to 
which  s.  369  applied.  Section  369  provides  "  no  Court  other  than  a  High 
Court,  when  it  has  signed  its  judgment,  shall  alter  or  review  the  same 
except  as  provided  in  sections  395  and  484  or  to  correct  a  clerical  error." 
The  Code  does  not  define  '  judgment'  but  section  367  lays  down  what  the 
language  and  the  contents  of  a  judgment  are  to  be.  By  section  367,  the 
judgment  is  to  contain  the  decision  and  the  reasons  for  the  decision.  Sec- 
tion 203  enacts  that  when  a  magistrate  dismisses  a  complaint  by  an  order 
under  that  section,  he  shall  briefly  record  his  reasons  for  so  doing.  If  an 
order  under  section  203  is  a  judgment  within  the  meaning  of  section  369, 
this  provision  in  section  203  is  unnecessary  and  redundant ;  or,  to  put  it 
another  way,— the  way  in  which  it  is  put  by  Prinsep,  J.,  in  Dwarkanath 
Mondal  V.  Beni  Madliab  Banerjee,  1.  L.  R.  28  CaL,  652  on  p.  660— in  the 
case  of  an  order  of  discharge  as  in  the  case  of  an  order  dismissing  a  com- 
plaint, it  is  expressly  required  by  the  law  that  a  magistrate  should  state 
his  reasons,  and  it  may  be  taken  that  if  it  had  not  been  so  required,  it 
would  have  been  unnecessary  for  the  magistrate  to  state  any  reasons  for 
his  order.  Consequently  in  this  point  of  view,  the  order  does  not  consti- 
tute a  judgment. 

In  my  opinion  an  order  of  dismissal  under  section  203  is  not  a  judg- 
ment within  the  moaning  of  section  369.    It  is  to  be  observed  that  in  the 


Digitized  by 


Google 


276  The  Criminal  Law  Journal  Rkports.  [Vol.  Ill 

In  re  chinna  kaliappa  gounden  and  subbier. 

ce&e  reported,  /.  L.  R.  28  CaLy  652^  Ghose,  J.,  who  dissented  from  the  rix 
other  Judges  on  the  actual  question  for  determination,  was  of  opinion  that 
the  order  made  in  that  case,  which  purported  to  have  been  made  under 
section  259  was  not  a  judgment.  The  Judge  ol>ser>es  that  an  order  of 
disrliarge  made  after  an  investigation  of  the  merits  is  a  judgment,  but  he 
points  out  that  there  is,  in  this  respect,  a  distinction  between  a  summons 
and  a  warrant  case,  and  he  is  careful  to  limit  his  observation  to  a  war- 
rant case. 

It  was  further  argued,  in  support  of  the  view  that  the  magistrate  had 
no  jurisdiction  to  ro-hear,  that  even  if  the  order  made  under  section  203 
were  not  a  judgment  within  the  meaning  of  section  3G9  the  general  prin- 
ciple wa«  applicable  and  the  order  was  final  unless  and  until  set  aside  by 
a  superior  tribunal.     What  general  principle  ?  I  know  of  no  general  prin- 
ciple which  can  be  said  to  bo  applicable.     It  cannot  be  the  principle  on 
which  the  right  to  plead  autrefois  acquit  is  based,  because  section  403  says 
that  for  the  purpose  of  the  exercise  of  this  right  the  order  Ls  not  an  ac- 
quittal.    The  argument  ah  ineonrenienti  is  of  little  weight.     A  magistrate 
who  allowed  the  re-hearing  of  complaints  which  he  had  purported  to  dis- 
pose of  to  develop  into  a  habit  would,  no  doubt,  attract  the  attention  of 
the  higher  authorities.     The  question  of  jurisdiction,  as  I  have  already 
said,  is  to  be  determined  by  an  examination  of  the  provisions  of  the  Code 
which  confer  and  regulate  the  jurisdiction.     There  is  no  express  pro\Tsion 
of  the  Code  which  in  express  terms  either  gives  or  takes  away  the  juris- 
diction to  enquire  into  an  alleged  ofEence  with  regard  to  which  a  complaint 
has  been  brought  and  has  been  dismissed.     But  in  my  ofunion  the  Code 
implicitly,  though  not  directly,  gives  the  jurisdiction.     The  explanation  to 
section  403  enacts  that  the  dismissal  of  a  complaint  is  not  an  acquittal  for 
the  purposes  of  that  section.     The  purpose  of  the  section  is  to  protect  the 
person   who   has   been  acquitted  from  liability   to  be  tried  for  the  same 
offence.     The  explanation  says  that  in  the  case  of  a  dismissal  he  is  not  so 
protected.     No  doubt  the  section  only  applies  to  the  case  of  a  person  who 
has  been  tried,  and  in  the  case  of  dismissal  there  has  been  no  trial.  Strictly 
speaking  neither  the  section  nor  the  explanations  apply  to  a  dismissal ;  but 
it  seems  to  me  clear  that  what  the  legislature  meant  to  lay  down  was  that 
a  dismissal  is  not  a  bar  to  further  proceedings  in  respect  of  the  alleged 
offence  and  that  the  right  to  take  further  proceedings  is  not  dependent 
upon  the  exercise  by  the  higher  courts  of  the  powers  of  revision  conferred 
by  the  Code.     If  there  is  no  bar  to  further  proceedings,  there  is  jurisdic- 
tion to  entertain  these  further  proceedings,  and  if  there  is  this  jurisdiction 
there  is  nothing  in  the  Code  which  deprives  a  magistrate  of  jurisdiction  by 
reason  of  the  fact  that  he  has  made  an  order  dismissing  the  comjJaint* 
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That  this  is  the  true  construction  of  the  explanation  to  section  403  seems 
to  me  clear  when  we  read  the  explanation  by  the  light  of  the  correspond- 
ing enactments  contained  in  the  Code  of  1872  to  which  Mr.  Rangachariar, 
in  his  able  argument,  called  our  attention.  Section  147  of  the  Code  of 
1872,  which  corresponds  to  section  203  of  the  present  Code,  contains  the 
provision.  "  The  dismissal  of  a  complaint  shall  not  prevent  subsequent 
proceedings."  This  provision  does  not  occur  in  section  203  of  the  Code, 
but  in  section  403  we  have  the  explanation  that  a  dismissal  is  not  an  ac- 
quittal for  the  purposes  of  that  section.  There  is  nothing  in  the  explana- 
tion in  section  460  of  the  (^ode  of  1872,  which  corresponds  to  section  403 
of  the  present  Code.  Again  section  215  of  the  Code  of  1872  which  corres- 
ponds to  section  253  of  the  present  Code  contains  the  explanation  "a 
discharge  is  not  equivalent  to  an  acquittal  and  does  not  bar  the  revival  of 
a  prosecution  for  the  same  oflEencc."  This  explanation  does  not  occur  in 
section  253  of  the  present  Code,  but  in  section  403  we  have  the  explanation 
that  the  discharge  of  the  accused  is  not  an  acquittal  for  the  purposes  of 
that  section.  There  is  nothing  corresponding  to  this  explanation  in  section 
460  of  the  Code  of  1872.  The  language  of  the  Code  of  1872  in  dealing 
with  the  effect  of  a  discharge  is  even  stronger  than  the  language  of  that 
Code  in  dealing  with  the  effect  of  a  dismissal.  The  language  in  the  one  case 
is  "does  not  bar  the  revival  of  a  prosecution ";  in  the  other  "shall  not 
prevent  subsequent  proceed ingc<."  In  the  case  before  us  we  are  only  con- 
cerned with  the  question  of  dismissal,  but  if  the  legal  effect  of  a  discharge, 
when  process  has  issued  to  the  accused  and  there  has,  or  may  have,  been 
an  investigation  on  the  merits,  is  not  to  operate  so  as  to  bar  the  revival 
of  a  prosecution,  it  follows  a  fortiori  that  the  legal  effect  of  a  dismissal, 
when  no  process  has  issued  to  the  accused,  is  not  to  operate  so  as  to  bar 
the  revival. 

Turning  once  more  to  the  Code  of  1872,  I  find  that  section  210  which 
provides  for  the  withdrawal  of  a  complaint  contains  a  provision  that  a  com- 
plaint withdrawn  under  that  section  shall  not  again  be  entertained.  The 
corresponding  section  of  the  present  Code  (section  242)  does  not  contain 
this  express  provision,  but  it  provides,  in  such  a  case  for  the  acquittal  of 
the  accused.  The  effect  is  precisely  the  same.  It  seems  to  nic  that  the 
alterations  effected  in  the  present  Code  in  connection  with  the  matter 
under  consideration  were  merely  drafting  alterations  and  were  not  intend- 
ed to  effect  and  did  not  effect,  any  alteration  of  the  law  as  laid  down  in  the 
Code  of  1872. 

I  observe  that  in  the  course  of  the  argument  in  the  case  reported  in 
/.  L.  R.  28  CaL  it  was  contended  that  as  there  was  distinct  provision  in  the 
Code  of  1872  that  a  discharge  was  not  to  bar  the  revival  of  a  prosocutiou 
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and  no  provision  in  the  same  terms  in  the  present  Code,  the  legislature  in- 
tended to  curtail  the  power  o£  revival,  and  Mr.  Justice  Ghose  in  his  dis- 
senting judgment  in  that  case  (See  page  GG7)  and  also  in  his  dissenting 
judgment  in  Mir  Alimaxl  Hossein  v,  Mahomed  Askari^  /.  L,  jR.  29  CaL,  726^ 
(at  page  733)  appears  to  accede  to  this  argument.  The  inference  which  I 
draw  is  precisely  the  opposite  to  that  drawn  by  the  learned  Judge.  It 
seems  to  me  that  the  legislature  in  the  present  case  did  not  intend  to  alter 
the  law  as  laid  down  in  the  Code  of  1872  with  regard  to  this  question. 
Assuming,  as  appears  to  have  been  assumed  by  the  learned  Judge,  tliat 
under  the  Code  of  1872,  in  the  case  of  an  order  of  dismissal  or  of  discharge 
the  magistrate  making  the  order  had  jurisdiction  to  re-hear  the  case,  I 
think  the  law  is  the  same  under  the  present  Code.  If  the  legislature  had 
intended  to  alter  the  substantive  law  in  a  matter  of  jurisdiction  they  would 
have  done  so  expressly  and  directly  and  not  by  a  side  wind.  To  my  mind 
the  alterations  in  the  present  Code  amount  to  nothing  more  than  a  trans- 
position of  sections  and,  possibly,  the  adoption  of  a  more  scientific  termi- 
nology. In  the  cases  in  which  the  view  has  been  taken  that  a  magistrate 
has  no  jurisdiction  to  re-hear,  the  judgments  proceed  mainly  upon  the 
ground  that,  having  regard  to  tlie  provisions  of  section  437  which  gives 
power  to  the  higher  courts  to  make  further  enquiry  into  a  complaint  which 
has  been  di^smissed,  the  legislature  cannot  have  intended  that  the  tribunal 
which  deals  with  the  case  in  the  first  instance  should  have  the  powder  to 
re-hear.  Now,  section  437  is  an  enabling  section  enacted  for  the  i)urpose 
of  giving  powers  of  control  and  revision  to  the  higher  courts.  I  cannot 
see  how  the  conferring  of  such  powers  can  be  said  to  operate  so  as  to  cut 
down  the  jurisdiction  of  the  court  which  deals  with  the  case  in  tlic  first 
instance. 

As  regards  the  authorities,  so  far  as  the  Calcutta  High  Court  is  con- 
cerned, Prinsep,  J.,  points  out  in  his  judgment  in  the  case  reported  in 
/.  />.  li.  28  Cal.  on  page  G59  it  was  frequently  held  under  the  Code  of 
1872  that  a  magistrate  could  re-hear  a  complaint,  which  had  been  dismissed, 
though  the  Calcutta  High  Court  thought  proper  to  restrict  the  exercise  of 
the  power  to  cases  in  which  fresh  evidence  was  forthcoming.  I  am  bound 
to  say  however,  that  I  feel  some  doubt  as  to  w  hether  the  cases  to  which 
the  learned  judge  refers,  viz.,  Hari  Sinyh  v.  I>anisli  Mahomed,  20  W.  It 
CrL  46,  Kistoram  Mohara  v.  Anis,  20  W.  It  CrL  47,  Empress  v.  Donelly, 
I.  L.  It  2  Cal  405  and  In  the  matter  of  Dijahur  Butt,  7.  L.  /?.  4  Cat, 
647  altogether  support  his  statement  as  to  tlie  course  of  practice  in 
Calcuttii. 

In  the  case  reported  in  I  /..  It  23  Cat,  983  the  judgment  proceeded 
upon  the  ground  that  when  the  Code  lays  down  a  procedure  for  having  an 
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order  of  dismissal  set  aside  it  is  reasonable  to  conclude  that  the  legislature 
intended  that  the  order  of  dismissal  should  be  interfered  with  only  in  the 
manner  provided  (see  judgment  of  Banerjee,  J.,  on  page  988). 

For  the  reasons  which  I  have  stated  this  view  does  not  seem  to  me 
to  be  sound.  In  Komal  Cluindra  Pal  v.  Gour  Cliand  Audhikari,  I,  L.  R, 
24  Cal.^  286y  the  Court  merely  followed  the  decision  of  the  Calcutta  High 
Court  of  the  previous  year.  In  the  cases  reported  in  /.  L.  i?.  28  Cal.  and 
29  CuL  to  which  reference  has  been  made  a  different  view  was  taken  by 
Full  Benches  and  I  think  that  this  view  was  right.  As  regards  the  Bom- 
bay High  Court  the  only  reported  case  upon  the  point  ap[)ears  to  be  Eeff. 
V.  Devama^  I,  L.  R.  1  Bom.,  64.  In  this  case  the  same  view  was  taken 
as  that  adopted  in  the  recent  Calcutta  decisions.  The  matter  came  before 
the  High  Court  but  the  High  Court  declined  to  make  any  order  upon  the 
ground  that  it  was  open  to  the  magistrate  who  had  succeeded  the  magistrate 
who  made  the  order  of  dismissal  to  re-hear  the  case  if  he  thought  fit.  The 
cases  of  Queen- Empress  v.  Bhimappa  bin  Ramanna  and  In  re  Harilal  Buck 
reported  in  /.  L.  R.  19  Bom.,  732  and  22  Bom.,  949,  do  not  appear  to  me 
to  be  in  conflict  with  this  decision. 

The  same  view  was  also  taken  by  the  Allahabad  High  Court  in  Qiieen^ 
Empress  v.  Puran  reported  in  I.  L.  R.  9  AIL,  85  and  I  do  not  think  this 
case  can  be  distinguished  from  the  case  reported  in  /.  L.  R.  23  Cal.,  983 
on  the  grounds  suggested  by  Banerjee,  J.,  in  the  latter  case  (sec  p.  989). 

In  Queen-Empress  v.  Adam  Khan  reported  in  /.  L.  R.  22  AIL,  107 
the  Allahabad  High  Court  expressly  limited  their  decision  to  the  facts  of 
the  case  before  them.  They  did  not  decide  that  a  magistrate  had  no  juris- 
diction to  re-hear  or  that  the  earlier  Allahabad  case  was  not  good  law. 
They  held  that  when  a  competent  tribunal  has  dismissed  a  complaint 
another  tribunal  of  exactly  the  same  powers  cannot  re-open  the  same 
matter. 

With  all  respect  to  the  learned  judges  who  decided  the  case  of 
Mahomed  Abdul  Mennan  v.  Panduranga  Row  reported  in  /.  L.  R.  28 
Mad.,  256,  I  am  unable  to  agree  with  that  decision  or  with  the  ruling  re- 
ferred to  in  Mr.  Weir's  Criminal  Rulings,  pp.  874  and  875* 

In  Chinnathambi  Mudali  v.  Salla  Gurusamy  Chetty,  /.  L»  R.  28,  Mad* 
310,  which  came  before  me  as  a  single  judge,  I  took  the  view  that  the 
decision  of  this  Court  in  /.  L.  R.  28  Mad.,  255  did  not  preclude  me  from 
holding  (following  /.  L.  R.  28  Cal.,  652)  that  a  magistrate  had  jurisdic- 
tion to  re-hear  a  case  in  which  he  had  discharged  the  accused  by  an  order 
made  under  section  259  though  I  did  not  decide  the  case  upon  that  ground 
since  it  appeared  to  me  that  it  was  open  to  the  magistrate  to  proceed  with 
the  case  upon  the  fresh  complaint  which  had  been  filed  in  that  case.     But 
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as  I  have  already  stated  I  do  not  think  that,  as  regards  the  qaestion  of 
jurisdiction,  the  filing  of  the  fresh  complaint  makes  any  difference.  (I 
note  that  I  was  in  error  in  that  case  in  saying  that  in  the  cases  reported 
in  /.  L.  R.  28  Mad.,  255,  23  CaL,  983,  24  CaL,  286  and  29  Cal.,  726  the 
order  was  made  under  section  203.  It  was  made  under  that  section  in 
the  first  three  cases.     In  the  last  case  it  was  made  under  section  253). 

The  case  before  us  relates  only  to  an  order  of  dismissal  under  section 
203  and  for  the  purposes  of  the  case  it  is  enough  to  say  that  in  my  opinion 
it  is  open  to  a  magistrate  to  re-hear  a  complaint,  which  he  has  dismissed 
by  an  order  of  dismissal  under  section  203  although  the  order  has  not 
been  set  aside  by  a  higher  court.  I  may  add,  however,  that,  as  regards 
the  point  which  has  been  under  consideration  in  this  case,  I  do  not  think 
that  any  distinction  can  be  drawn  between  an  order  made  under  section 
203  and  an  order  made  under  section  253  or  259. 

The  Sessions  Judge  will  be  directed  to  proceed  with  the  trial. 

Subramania  Aiyar,  J, — The  question  for  our  determination  on  this 
reference,  stated  in  the  abstract,  is  when  a  magistrate,  having  jurisdiction 
to  entertain  a  complaint,  dismisses  the  complaint  under  section  203  of  the 
Criminal  Procedure  Code  or  where  he  discharges  the  accused,  whether  in 
such  cases  it  is  competent  to  the  magistrate,  either  at  the  instance  of  the 
complainant  or  of  his  own  motion,  to  sot  aside  the  dismissal  or  the  dis- 
charge and  revive  the  prosecution. 

The  view,  adopted  in  the  decisions  cited  in  the  argument,  that  the 
Magistrate  is  comjwtent  to  do  so,  seems  to  rest  on  two  assumptions.  One 
of  the  assumptions  is  that  because  the  plea  of  a  previous  acquittal  is  not 
available  for  the  accused  in  cases  where  the  complaint  is  dismissed  or 
where  the  accused  is  discharged,  therefore,  it  is  competent  to  renew  the 
prosecution  even  though  the  order  dismissing  the  complaint  or  the  order 
discharging  the  accused,  has  not  been  set  aside.  On  principle  this  assump- 
tion is  clearly  unsound.  Now,  of  course,  the  reason  for  the  plea  of  autre- 
foh  acquit  is  that  an  accused  person  should  not  in  respect  of  an  offence  be 
in  jeopardy  of  prosecution  more  than  once.  Though  technically  such  a 
plea  cannot  be  relied  on  where  there  has  been  no  trial  resulting  in  an  ac- 
tual acquittal,  it  would  be  impossible  to  contend  that  the  great  principle 
with  reference  to  which  the  law  allows  the  said  plea  should  be  inapplicable 
to  oases  where  the  prosecution  failed  before  it  reached  that  stage  without 
any  fault  on  the  part  of  the  accused.  If  it  is  justice  that  a  person,  prose- 
cuted on  a  former  occasion  upon  evidence  which  appeared  sufficiently 
strong  to  warrant  his  being  put  on  trial  and  being  called  upon  for  his 
defence  and  his  evidence,  should  not  be  vexed  again  in  the  matter  when 
the  trial  terminates  in  his  favour  it  must  a  fortiori  be  so  when  the  evidence 
on  which  his  prosecution  was  initiated  was  so  week  as  to  justify  the  trial 
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being  concluded  earlior  and  the  accused  discharged  and  saved  from  the 
necessity  of  entering  upon  the  vindication  of  his  innocence.     Surely  it  is 
also  but  good  sense  to  hold  that,  when  a  magistrate  after  examining  the 
complainant  and  taking  the  steps  authorized  by  law  to  satisfy  himself  as  to  its 
being  well-founded,  dismisses  it  under  section  203,  the  complainant  should 
not  be  permitted  to  renew  his  complaint  so  long  as  the  order  against  him 
stands   undisturbed.     Were   it   otherwise,   the   complainant  in  such  un- 
founded cases  would  have  the  power  to  vex  his  opponent  and  waste  public 
time  without  limit  inasmuch  as  if  it  is  allowable  to  a  complainant  to  renew 
his  complaint  once  it  would  logically  follow  he   could  do  so  as  often  as  he 
chooses,  the  authorities  being  powerless  to  prevent  such  action  on.  his  part 
except  by  recording  a  judgment  of  acquittal  so  as  to  enable  the  accused  to 
plead  the  acquittal  in  bar  of  such  frivolous  proceedings  by  the  complainant. 
Nor  is  authority  wanting  for  the  view  that  even  where  the  plea  of  autre" 
fois  acquit  is  not  technically  available,  the  principle  of  it  is  available  for 
the  accused  when  the  interests  of  justice  require  its  extension  in   his 
favour.     Bishop  in  his  Commentaries  on  the  law  of  Criminal  Procedure 
after  pointing  out  that  according  to  the  better  doctrine  a  person  is  in  legal 
jeopardy  when  the  jury  is  empanelled  and  ready  to  try  him  on  ti  valid 
indictment  and  there  is  no  latent  or  patent  obstacle  in  the  judicial  path 
to  prevent  the  cause  proceeding  to  the  end,  observes  "  then,  if,  contrary  to 
his  rights  and  without  his  consent,  the  cause  is  suffered  to  break  off  before 
a  verdict  of  acquittal  or  conviction  is  reached,   there  cannot  technically 
be  a  plea  of  autrefois  acquit  or  autrefois  convict   by  reason  of  this  jeopardy, 
yet  the  prisoner  is  entitled  in   some  way  to  rely  upon  it  afterwards  for  his 
protection."     (Edition  of  18(>G,  volume  I,  section  573).     The  same  jurist 
devotes  sections  584  to  587   to  the  consideration  of  what  he  calls  the 
defence  of  former  jeopardy,  when  neither  of  the  pleas  autrefois  acquit  or 
autrefois  convict  is  available,  and  lays  down  that  a  plea  analogous  to  the  plea 
of  autrefois  acquit  setting  out  tlie  special  facts  which  show  the  jeopardy  may 
be  brought  forward  as  the  proper  method  of  taking  the  objection   and   in 
suggesting   a   form   for   this   plea,  he  inserts  the  clause  "  and  the  said  A 
(accused)  further  saith,  that,  though  no  verdict  was  reached  in  said  case,  the 
failure  thereof  was  not  owing  to  any  consent  by  him   the    said  A    made   or 
given,   or   any  interposition  of  Providence,  or  any  other  thing  which  in  law 
should  subject  the  said  A  to  be  again  put  in  jeopardy  ;  and  the  record  of  the 
said  former  jeopardy  still  remains,  and  is  in  no  way  reversed  or  made  void." 
Such  being  the  necessary  deductions  from  the  fundamental  principle 
nemo  his  vexari  let  us  see  whether  there  is  anything  in  the  provisions  of 
the  Criminal  Procedure  Code  which  preclude  the  plea  analogous  to  autrefois 
acquit  being  set  up  by  a  person  against  whom  prosecution  is  sought  to  be 
revived  while  the  order  dismissing  the  complaint  against  him  or  discharging 
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liini  has  not  been  sot  aside.  In  determining  the  precise  scope  and 
effect  of  section  403,  (on  the  explanation  to  which  so  much  stress  was  laid 
by  Mr.  Kangachariar)  the  departure  made  by  the  framers  of  the  Code  in 
using  the  term  acquittal  in  a  sense  different  from  what  is  ordinarily 
attached  to  it  as  a  term  of  English  law,  must  be  understood.  Now  it  is 
scarcely  necessary  to  say  that  the  words  "  conviction  "  and  "  acquittal " 
have  meanings  of  various  shades.  Burgess  v.  Bcetefeur  S  Scott.  N.  R.  194 
is  in  point.  There  Tindal,  C.  J.,  observes  "undoubtedly  *  conviction'  is 
verbum  equivocum  :  it  is  used  sometimes  to  denote  the  verdict  of  the  jurj-, 
and  at  other  times  in  its  strict  legal  sense,  to  denote  the  judgment  of  the 
Court" — at  p.  211.  Again  at  page  212  he  observes  "So,  the  word  'ac- 
quittal '  is  an  equivocal  expression  :  in  common  parlance  a  jmrty  is  said 
*o  be  acquitted  by  the  verdict  of  the  jury  finding  him  not  guilty ;  but  it  is 
only  the  formal  judgment  of  the  Court  that  in  legal  intendment  satisfies 
the  word  acquittal."  Turning  to  the  meaning  of  the  latter  term  as  given  by 
lexicographers,  according  to  Webster  it  is  "  a  setting  free,  or  deliverance 
from  the  charge  of  an  offence,  by  verdict  of  a  jury  or  sentence  of  a  court." 
Bouvier  in  his  Law  Dictionary  expresses  the  same  in  similar  words  "  the 
absolution  of  a  party  accused  on  a  trial  before  a  traverse  jury."  Another 
explanation  of  the  term  by  the  latter  author  is  "  the  absolution  of  a  party 
charged  with  a  crime  or  misdemeanor."  The  distinction  between  the  two 
meanings,  of  course,  is  that  the  absolution  in  the  former  or  the  narrower 
sense  takes  place  when  the  trial  has  reached  its  last  or  final  stage  while  in 
the  latter  case  the  absolution  is  at  some  earlier  stage  of  the  trial.  Under 
the  common  law  the  plea  of  autrefois  acquit  was  technically  available  only 
where  there  was  an  acquittal  after  verdict  or  sentence.  In  the  case  already 
cited  Tindal,  C.  J.,  points  this  out  when  he  observes  "  a  plea  of  autrefois 
acquit  or  autrefois  convict  could  only  be  satisfied  by  the  production  of  a 
regular  record "  that  is  a  judgment  following  a  verdict.  Our  Criminal 
Procedure  Code  however  has  modified  the  common  law  rule  in  regard  to 
certain  instances  by  special  provisions.  Thus  under  section  333  of  the 
Code,  a  nolle  prosequi  by  the  Advocate-General  operates  as  an  acquittal  if 
the  Judge  so  directs.  Under  section  494  on  the  withdrawal  from  prosecu- 
tion after  a  charge  has  been  framed  or  when  no  charge  is  required,  acquittal 
follows.  Similarly  in  summons  cases  under  section  248  if  the  complainant 
withdraws  with  the  permission  of  the  magistrate.  These  are  clear  instances 
in  which  the  plea  of  autrefois  acquit  could  not  have  been  raised  according 
to  the  common  law  for  the  reason  that  there  could  be  no  judgment  or  ver- 
dict in  those  cases.  Thus  acquittal  as  used  in  section  403  comprises  cases, 
which  would  not  be  cases  of  acquittal  but  for  the  Code.  Having  thus 
altered  the  strictly  legal  signification  of  the  term  in  regard  to  those  in- 
stances not  by  any  definition  of  the  term  in  section  403  but  by  provision:i 
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in  other  parts  of  the  Code,  it  was  necessary  for  the  legislature  to  guard 
against  the  term  being  extended  to  eases  not  contemplated  to  be  compre- 
hended by  it  and  to  which  the  plea  of  autrefois  acquit  was  in  its  strictly 
technical  aspect  not  applicable.  It  was  for  this  purpose  that  the  explana- 
tion to  section  403  seems  to  have  been  added,  but  not,  I  take  it,  with  the 
object  of  barring  resort  to  a  plea  analogous  to  autrefois  acquit  in  cases 
where  such  plea  ought  to  be  allowed  on  grounds  of  justice.  But  Mr. 
Bangachariar  read  the  words  "  is  not  an  acquittal  for  the  purposes  of  this 
section  "  in  explanation  to  section  403  as  equivalent  to  '*  in  no  way  bars  a 
fresh  prosecution  for  the  same  offence "  or  words  to  that  effect.  Is  it 
right  to  attribute  to  the  legislature  an  intention  to  leave,  say,  a  person 
discharged  by  a  magistrate  having  jurisdiction  to  be  proceeded  against  a 
second  time  for  the  same  offence  subject  to  no  qualification  whatever  ? 
That  could  be  right  if  the  maxim  nemo  his  ve»rari  would  not  be  thereby 
contravened.  The  observation  of  Bishop  quoted  above  that  legal  jeopardy 
begins  when  the  jury  is  empanelled  and  there  is  no  obstacle  to  the  trial 
of  the  prisoner  being  proceeded  with,  has  reference  to  a  system  where 
trials  are  before  a  jury  and  the  anterior  proceedings  are  in  the  nature  of 
non-judicial  investigations.  (Cf.  Stephen's  History  of  the  Criminal  Law 
of  England,  Vol.  I,  497).  But  under  our  Criminal  Procedure  Code  even 
in  cases  committable  to  a  Court  of  Session  the  enquiries  by  a  magistrate 
are  judicial  proceedings  (section  4  in  (m)  of  the  Cr.  P.  C.)  and  in  cases 
triable  by  himself,  his  enquiries  are  of  course  none  the  less  so.  Ninety- 
nine  out  of  a  hundred  of  these  cases  are  triable  without  jury  and  therefore 
the  jeopardy  in  connection  with  the  matter  under  consideration  cannot 
but  be  held  to  attach  at.  all  events  the  moment  an  accused  person  appears 
before  a  magistrate  whether  under  a  warrant  or  a  summons  and  the  ease 
is  ready  for  the  prosecution  evidence  being  taken.  It  is  impossible,  there- 
fore, to  say  that  either  in  fact  or  in  point  of  law  an  accused  person  who 
has  once  been  discharged  and  who  is  put  up  again  before  the  magistrate 
for  the  same  offence  is  not  in  jeopardy  within  the  spirit  of  the  rule  nemo 
his  vexari  and  consequently  it  is  unreasonable  to  suppose  that  the  legisla- 
ture implied  that  an  accused  person  who  had  been  discharged  by  a  magis- 
trate having  jurisdiction  is  not  exposed  to  jeopardy  a  second  time  in  being 
proceeded  with  for  the  same  offence  and  therefore  meant  to  lay  down  that 
a  plea  analogous  to  autrefois  acquit  w^as  unavailable  in  such  cases.  That 
in  theory  the  legislature  looked  upon  a  discharge  as  standing  on  an  almost 
equal  footing  with  an  acquittal  cannot  be  shown  more  emphatically  than  it 
is  by  section  250  of  the  Criminal  Procedure  Code  though  that  section 
deals  only  with  offences  triable  by  magistrates.  The  provision  made 
thereby  that  a  magistrate  may  award  compensation  to  the  accused  person 
not  only  when  he  is  acquitted  but  likewise  when   he  is  discharged  is  not 
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consistent  with  any  other  view.  It  is  impossible  to  justify  such  an  award 
if  the  theory  of  the  Code  is  that  the  discharge  of  an  accused  is  virtually 
no  better  than  a  stay  of  proceedings  which  will  cease  when  the  complainant 
or  the  magistrate  chooses  to  move  in  the  matter.  If  it  be  asked  why 
then  maintain  any  distinction  between  "  acquittal  "  and  "  discharge  "  with 
reference  to  an  accused's  right  to  set  up  former  jeopardy  the  answer  ob- 
viously is  that  acquittal,  as  a  decision  arrived  at  after  a  fuller  enquiry 
than  that  in  which  the  discharge  is  ordered  ought  to  carry  with  it  the 
comparatively  important  right  of  enabling  the  accused  to  rely  on  the  plea 
of  autrefois  acquit  instead  of  one  in  the  nature  of  or  analogous  to  such  a 
defence.  Cases  of  dismissal  of  complaint  under  section  203  stand  more 
or  less  on  a  similar  footing  to  cases  of  discharge  for  our  present  purpose 
and  the  only  proper  intention  to  be  attributed  to  the  legislature  is  that  it 
did  not  permit  the  commencement  of  fresh  proceedings  in  respect  of  the 
same  offence  so  long  as  the  order  of  discharge  or  the  order  of  dismissal 
remains  in  force,  ample  provision  having  been  made  in  section  437  for 
setting  aside  such  orders  in  revision.  No  doubt  the  above  reasoning  will 
not  apply  to  the  other  two  cases  referred  to  in  the  explanation  to  section 
403,  viz.,  stay  of  proceedings  under  section  249  and  entry  under  section 
273.  What  the  preliminaries  arc  for  the  continuation  of  proceedings 
stayed  or  renewal  of  the  charge  on  which  entry  is  made  are  matters  un- 
provided for  expressly  in  any  part  of  the  Code  and  on  general  principles 
the  magistrate  who  ordered  the  stay  of  proceedings  under  section  249  may 
for  good  reasons  remove  the  stay  and  proceed  further,  and  as  regards  the 
entry  under  section  273,  the  High  Court  may  likewise  remove  the  stay 
and  sanction  the  case  to  go  on.  It  may  not  be  perhaps  out  of  place  to 
add  that  the  English  Criminal  Procedure  also,  though  it  is  less  homogen- 
ous than  the  Indian  Criminal  Procedure  Code,  does  not  tolerate  the  ano- 
moly  of  a  complaint  renewing  his  accusation  repeatedly  inasmuch  as  a 
prosecution  once  launched  must  proceed  until  it  runs  out  its  course.  Sir 
F.  Stephen  says :  "  The  unlimited  power  to  institute  prosecutions  does 
not  carry  with  it  an  unlimited  control  over  them  when  they  are  instituted. 
When  a  charge  has  been  made  the  maker  of  it  is  usually  bound  over  to 
prosecute,  and  when  a  bill  has  been  sent  before  the  grand  jury,  the  matter 
is  entirely  out  of  the  original  prosecutor's  hands  and  must  run  its  course, 
unless  the  court  before  which  it  is  to  be  tried  sanctions  the  withdrawal  of 
the  charge,  or  unless  the  Attorney-General  as  the  representative  of  the 
Crown,  the  nominal  prosecutor,  enters  a  nolle  prosequi,  which  operates  not 
as  an  acquittal,  but  as  a  stay  of  proceedings  upon  the  particular  case  to 
which  it  refers  " — History  of  the  Criminal  Law  of  England,  Vol.  I,  p.  496, 
(see  also  ib.). 
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It  must  be  further  noted  that  in  the  matter  of  the  conduct  of  prosecu- 
tions the  latitude  allowed  to  a  private  individual  under  the  Indian  law 
is  more  limited  than  that  accorded  to  him  in  England.  Referring  to  it, 
the  same  learned  author  writes : — "  The  right  to  prosecute  for  criminal 
ofFences  is  not,  properly  speaking,  left  in  India,  as  it  is  in  England,  in  the 
hands  of  private  persons.  A  person  who  wishes  to  prosecute  another  may 
complain  to  a  magistrate,  but  there  is  nobody  like  a  grand  jury  before 
which  he  can  send  up  a  bill,  and  if  he  does  complain  and  his  complaint  is 
admitted  he  is  not  entitled  without  the  magistrate's  permission,  to  conduct 
the  prosecution."  (History  of  the  Criminal  Law  of  England,  Vol.  Ill, 
p.  329).  How  then  can  it  be  reasonably  argued  that  when  the  complaint 
is  not  admitted  our  Code  implies  that  the  complainant  has  power  to  set  the 
law  in  motion  again  and  again  notwithstanding  that  the  order  dismissing 
the  complaint  remains  unreversed. 

Passing  now  to  the  other  assumption  on   which  the  view  I  am  con- 
troverting rests,  W^.,  that  a   magistrate  in  the  circumstances  stated  in  the 
opening  part  of  this  judgment  has  power  to  revise  his  own  order  dismissing 
the  complaint  or  discharging  the  accused  with  a  view  to  revive  the  prose- 
cution.    Certainly  such  power  is  not  inherent  in  a  magistrate.     As  pointed 
out  by  me  in  Rajah  Parthasaradhi  Appa  Mow  v.  Raja  Rengxah  Appa  Row, 
i.  L,  R.  27  Mad.  175,  inherent  power  must  not  be  presumed  to  exist  and 
could  not  be  invoked  "  except  for  the  limited  purpose  of  preserving  and 
enforcing  order,  securing  efficiency  and  preventing  abuse  of  process  in  the 
exercise  of  a  jurisdiction   which    the    Court   otherwise   possesses.^     The 
passage   in    Syad    Tuffuzzal   Ilossein    Khan    v.   Raghoonath  Pershad,  14 
M.  I.  A.  48,  relied  on  bears  upon  one  of  the  classes  of  cases  referred  to 
above  as  admitting  of  the  presumption  of  inherent  powers.     The  case  of 
In  re  Samsudin  in  /.  L.  R.  22  Bom.  711,  is  an  instance  where  it  was  pro- 
perly held  that  it  was  competent  for  the  Court  to  recall  its  process  for  the 
samQ  having  been  issued  in  a  case  where  the  requisite  sanction  had  not 
been  obtained,  the  issue  of  the  process  was  in  a  sense  without  jurisdiction 
and  therefore  the  recall  thereof  was  necessary  as  otherwise  the  process  of 
the  court  would  be  abused.     How   such  precedents  help  the  contention  of 
Mr.  Rangachariar  in  the  present  case,  it  is  difficult  to  see.     It  is  clear 
therefore  that  no  inherent  power  to  revise  an  order  of  dismissal  or  dis- 
charge made  by  a  magistrate  in  the  due  exercise  of  his  powers  under  the 
Code  can  be  rightly  taken  to  exist  and  the  power  if  any  to  revise  in  such 
circumstances  should  be  given  expressly  by  statute  (see  e.g.,  L  L.  R.  22 
Bom.  949).     The  Code  itself  implies  this  as  for  instance  in  section  144, 
el.  4  and  section  489.     Surely,  if  the  magistrate  can  be  said  to  have  in- 
herent power  to  set  aside  an  order  of  discharge  it  cannot  be  denied  that  he 
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can  revise  orders  passed  under  numerous  other  sections  of  the  Code,  Wr., 
125,  136,  137,  140,  146,  {cL  2),  147,  195,  250,  488,  {cL  1),  517,  519,  522, 
but  that  certainly  is  absurd. 

Mr.  Rangachariar's  argument  that  an  order  dismissing  the  complaint 
or  discharging  the  accused  is  not  a  final  order  requires  no  serious  notice. 
The  order  is  as  final  as  a  judgment  of  acquittal  is  final  so  long  as  it  is  not 
set  aside  by  an  authority  competent  to  do  so  under  the  Code.  That  a  pro- 
secution for  a  false  charge  under  section  211,  I.  P.  C,  lies  on  the  dismissal 
of  a  complaint  or  the  discharge  of  an  accused  is  practically  conclusive  of 
this  view. 

It  follows  therefore  whether  looked  at  with  reference  to  the  right  of  the 
prosecutor  or  the  competency  of  the  magistrate,  an  order  dismissing  a  com- 
plaint or  discharging  an  accused  precludes  the  same  matter  from  being 
enquired  into  so  long  as  such  order  remains  in  force.  I  would  therefore 
set  aside  the  committal  in  question  as  contrary  to  law  on  the  ground  that 
the  Head  Assistant  Magistrate  had  no  power  to  re-entertain  the  complaint 
as  he  did. 

Davies,  J. — I  must  express  my  entire  concurrence  with  the  judgment 
of  Mr.  Justice  Subrahmania  Aiyar  to  which  I  have  nothing  to  add. 

Benson^  J, — In  this  case  the  Head  Assistant  Magistrate  dismissed  a 
complaint  under  section  203,  Criminal  Procedure  Code,  on  the  ground 
that  no  offence  was  disclosed. 

This  opinion  was  wrong,  and  on  the  complainant  explaining  this  to  the 
magistrate  the  same  day,  the  magistrate  proceeded  to  re-hear  the  com- 
plaint and  deal  with  it  on  the  merits. 

The  Sessions  Judge  thought  he  had  no  power  to  do  so,  unless  and 
until  the  order  of  dismissal  had  been  set  aside  by  a  superior  court  under 
section  437,  Criminal  Procedure  Code.  In  support  of  this  view  he  relied 
on  the  case  reported  in  /.  L.  li.  28  Mad,,  255,  which  follows  the  case  in 
Weir  pp.  874-5  and  /.  L.  R.  22  AIL,  106  and  23  CuL,  983  and  requested 
that  the  commitment  might  be  quashed. 

The  conclusion  arrived  at  by  the  learned  Chief  Justice  is  in  accord- 
ance with  the  view  which  I  expressed  whe:i  proposing  a  reference  to  the 
Full  Bench,  and  having  now  had  the  a  J  vantage  of  hearing  the  question 
fully  argued  I  think  that  view  is  correct. 

I  then  pointed  out  that  in  all  the  cases  relied  on  by  the  Sessions 
Judge  it  was  a  different  magistrate  of  co-ordinate  jurisdiction  who  enter- 
tained the  second  complaint  and  that  in  the  Allahabad  case  the  Judges 
expressly  guarded  against  its  being  supposed  that  they  ruled  that  the  same 
magistrate  might  not  re-entertain  a  complaint  on  sufficient   ground   being 
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shown,  and  expressly  refrained  from  dissenting  from  a  decision  of  their 
Court  in  that  sense  in  /.  L.  R.  9  A//.,  85.  The  question  was  examined  at 
great  length  by  the  Full  Bench  of  the  Calcutta  High  Court  in  the  case 
reported  in  /.  L.  R.  28  CaL,  652  (seven  Judges)  as  regards  Presidency 
Magistrates  and  in  the  case  reported  in  /.  L.  R.  29  CaL,  726  (five  Judges) 
as  regards  Mofussil  magistrates,  and  in  these  it  was  decided  (only  one 
Judge  in  each  case  dissenting)  that  dismissal  by  a  magistrate  under  sec- 
tion 203,  Criminal  Procedure  Code,  was  no  bar  to  a  re-hearing  by  the 
same  magistrate.  They  did  not  decide  whether  it  would  bar  a  re-hearing 
by  a  diflFerent  magistrate. 

In  the  present  case  it  is  the  same  magistrate  who  re-heard  the  case, 
and,  therefore,  the  rulings  in  7.  L.  R.  28  Mad.,  255  and  in  Weir  p.  874  do 
not  apply. 

The  question  must,  I  think,  be  determined  by  a  reference  to  the  pro- 
visions of  the  law  under  which  the  magistrate  is  empowered  to  take 
cognizance  of  oflFences  and  ent^rtiiin  complaints.  A  magistrate  under  the 
Code  of  Criminal  Procedure  in  India  is  not  a  mere  judge  whose  duty  is 
confined  to  deciding  cases  brought  before  him  by  contending  litigants. 
Under  section  190,  Criminal  Procedure  Code,  he  has  jurisdiction  to  take 
cognizance  of  any  offence  not  only  upon  a  complaint,  or  upon  a  police 
report,  but  also  upon  his  own  knowledge,  or  information  or  even  suspicion 
that  an  offence  has  been  committed. 

He  has,  in  fact,  jurisdiction  to  bring  offenders  to  justice  for  the  pro- 
tection of  the  public  and  in  the  interest  of  the  public  and  he  can  exercise 
that  jurisdiction  unless  any  provision  of  the  Code  or  general  principle  of 
the  criminal  law  restricts  its  exercise.  There  is  no  provision  of  the  Code 
which  declares  that  the  dismissal  of  a  complaint  under  section  203  shall 
bar  the  magistrate's  jurisdiction  to  bring  the  offender  to  justice. 

Section  403  only  refers  to  previous  acquittals  or  convictions  and  is 
expressly  declared  in  the  Code  itself  not  to  apply  to  the  dismissal  of  a 
complaint  and  certain  other  non-final  orders  ;  and  the  only  other  section 
that  might  be  supposed  to  apply  viz.  section  437  is  an  enabling  section 
which  permits  superior  courts  to  revise  and  control  the  exercise  of  their 
powers  by  the  magistrates  having  original  jurisdiction.  Such  an  enabling 
section  cannot,  in  my  opinion,  be  held  to  restrict  by  implication  the  exercise 
by  a  magistrate  of  the  powers  given  to  him  by  the  Code. 

Section  249  gives  a  magistrate  power  to  stop  proceedings  and  to  dis- 
charge the  accused  in  any  case  instituted  otherwise  than  upon  complaint, 
and  I  do  not  think  that  it  has  ever  been  doubted  that  the  magistrate  can 
revive   proceedings   stayed   under  this  section  if  circumstances  justify  his 
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doing  SO.  If  he  has  that  power  in  regard  to  cases  not  instituted  on  com- 
plaint it  is  difficult  to  see  why  his  powers  should  be  less  because  the  case 
has  been  instituted  on  complaint  and  has  been  dismissed,  as  in  this  case, 
for  no  sufficient  reason,  but  merely  because  the  magistrate  misunderstood 
what  the  complaint  really  was. 

No  general  principle  of  the  criminal  law  such  as  nemo  his  rexan  is 
infringed,  for,  in  the  present  case,  no  process  had  been  issued,  and  tho 
accused  did  not  even  know  that  a  complaint  had  been  made  against  him. 

Moreover,  the  history  of  the  legislation  embodied  in  section  403  and 
the  corresponding  provision  of  the  earlier  Codes  seems  to  show,  as  pointed 
out  in  the  judgment  6f  the  learned  Chief  Justice,  that  the  Indian  legis- 
lature deliberately  restricted  the  application  of  the  doctrine  to  cases  of  ^ 
acquittal  or  to  cases  in  which  the  order  of  the  court  is  declared  by  the  '•^ 
Code  to  have  the  effect  of,  or  to  operate  as,  an  acquittal. 

The  principle  appears  to  be  that  unless  the  proceedings  have  reached 
such  a  statue  of  finality  that  an  acquittal  is  recorded  or  that  an  order  is 
made  which  the  Code  declares  shall  operate  as  an  acquittal,  there  is  no  bar. 

To  extend  the  doctrine,  in  effect,  to  all  cases  in  which  a  complaint 
has  been  dismissed  under  section  203,  or  an  accused  has  been  discharged, 
is  not  warranted  by  the  Code,  and,  in  fact.,  introduces  restrictions  on  the 
powers  with  which  the  Code  invests  magistrates  in  order  to  bring  offenders 
to  justice. 

I  concur  in  the  judgment  of  the  learned  Chief  Justice  and  would 
direct  the  Sessions  Judge  to  proceed  with  the  trial. 

Moore,  J. : — On  the  21st  July  1905  one  Chinna  Gounden  presiented 
a  complaint  to  a  Sub-Divisional  Magistrate  (Head  Assistant  Magistrate, 
Coimbatore).  On  the  same  day,  the  magistrate  examined  tho  complainant 
under  section  200,  Cr.  P.  C,  and  then  and  there  dismissed  the  complaint 
under  section  203,  Cr.  P.  C,  on  the  ground  that  no  offence  had  been  com- 
mitted. Later  on  the  same  day  Chinna  presented  a  petition  to  the  same 
Magistrate  in  which  he  represented  that  his  complaint  was  that  the  accused 
persons  had  committed  forgery  and  prayed  that  that  complaint  might  be 
taken  on  the  file  and  enquired  into.  The  Magistrate  accordingly  on  the 
same  day  a  second  time  examined  the  complainant  under  section  200,  Cr. 
P.  C,  and  having,  as  a  result  of  that  examination,  ascertained  that  he  had 
made  a  mistake  in  dismissing  the  complaint  under  section  203,  Cr.  P.  C-, 
on  tho  24th  July,  made  the  following  order  : — The  offence  complained  o£ 
falls  under  section  467  of  the  Indian  Penal  Code  besides  the  minor  sec- 
tions 419  and  468,  I.  P.  C.  Forwarded  to  the  Stationary  Sub-magistrate 
of  Pollachi  for  enquiry  and  commitment  to  the  Court  of  Session  if  a  prih.a 
facie  case  is  made  ontJ^    The  Sessions  Judge  has  referred  the  case  to  this 
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Court  on  the  ground  that  the  Magistrate  had  "  no  jurisdiction  to  revive 
the  proceedings,  and  his  order  of  24th  July  referring  the  case  to  the 
Stationary  Sub-Magistrate  for  enquiry  was  made  without  jurisdiction  and 
did  not  give  jurisdiction  to  the  Sub-Magistrate."  I  have  no  hesitation  in 
holding  that  the  procedure  adopted  by  the  Magistrate  was  perfectly  legal. 
I  follow  the  decision  in  Dwarka  Xath  Mondul  v.  Bent  Madhah  Banerjee^ 
I.  L.  R.  28  CaL,  652  and  in  Mir  Ahmad  Ilossein  v.  Malwnied  Askari,  L 
L.  R.  29  CaL,  726  and  dissent  from  that  in  Mahomed  Abdul  Mennan  v. 
Panduranga  Row,  /.  L.  R.  28  Mad.,  255.  I  do  not  consider  it  necessary 
to  give  any  reasons  for  arriving  at  his  conclusion  at  any  length  as  they 
are  fully  set  out  in  the  judgment  just  delivered  by  the  learned  Chief 
Justice  with  which  I  in  the  main  concur.  I  wish  however  to  state  clearly 
in  order  to  avoid  all  possibility  of  misunderstanding  that  the  opinion  that 
I  have  arrived  at  is  with  reference  to  the  dismissal  of  a  complaint  under 
section  203,  Cr.  P.  C,  and  that  I  avoid  giving  any  opinion  as  to  cases  in 
which  accused  persons  are  discharged  under  section  253  or  259,  Cr.  P.  C. 
I  will  now  touch  briefly  on  one  or  two  of  the  arguments  put  forward  in 
support  of  the  proposition  that  the  action  of  the  Magistrate  was  contrary 
to  law.  It  is  pleaded  that  his  procedure  oflFends  against  the  maxim  nemo 
his  reaari  &c.  This  may  be  a  good  argument  where  an  accused  person  has 
been  discharged  under  section  253,  Cr.  P.  C.  or  259,  Cr.  P.  C,  but  it  is 
clear  that  it  has  no  application  to  a  case  where  a  complaint  is  dismissed 
under  section  203,  Cr.  P.  C.  The  persons  against  whom  Chinnaya 
Gounden  complained  were  in  no  way  vexed  in  consequence  of  the  com- 
plaint which  the  Head  Assistant  Magistrate  dismissed  under  that  section 
on  the  21st  July.  Allusion  has  also  been  made  to  section  250,  Cr.  P.  C. 
On  referring  to  the  wording  of  that  section  it  will  be  found  that  the 
persons  against  whom  Chinnaya  Gounden  complained  could  not  have 
obtained  compensation  in  respect  to  the  complaint  dismissed  under  section 
203  as  they  were  not  either  discharged  or  acquitted.  Another  argument 
that  has  been  advanced  is  that  if  it  is  declared  that  the  action  of  the  Head 
Assistant  Magistrate  in  the  present  case  was  legal  there  will  be  nothing  to 
prevent  a  magistrate  from  dismissing  a  complaint  every  day  for,  say,  a 
month  under  section  203,  Cr.  P.  C,  and  at  the  end  of  that  time  committing 
the  case  to  the  Court  of  Sessions.  It  might  be  urged  with  equal  force 
that  there  is  nothing  to  prevent  a  3rd  Class  Magistrate  in  this  Presidency 
from  committing  every  petty  case  of  assault  or  nuisance  that  comes  before 
him  to  the  Court  of  Sessions.  To  advance  arguments  such  as  this  is  to 
ignore  the  main  principle  on  which  the  Criminal  Procedure  Code  is  based, 
namely,  that  it  is  the  duty  of  a  District  Magistrate  to  see  that  all  the 
magistrates  in  the  district  exercise  the  powers  conferred  on  them  not  only 
in  accordance  with  law  but  also  in  an  equitable  and  rational  manner. 
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I  would  answer  this  reference  by  informing  the  Sessions  Judge  that  a 
committal  to  his  court  of  the  i>ergons  named  in  his  letter  of  reference  is 
legal  and  has  not  been  passed  without  jurisdiction. 

Directed  to pnneeJ  with  the  trial. 


(9  O.  a,  69.) 

IN  THE  rOUUT  UF  JUDICIAL  COMMISSIONER,  OUDH. 

Oct.  U        [(CRIMINAL  REVISION  No.  108  of  19U5.]  1905. 

Present  : — Mr.  Wells. 
BABU  MURTAZA  HUSAIN  r.  EMPEROR. 

CrimUal  Proirdui-e  OhU  (Act  VoflSOS),  sjt.  110  cL  (f),  l12nHd  lir—J-JrideMcco/geKtrnl 
repute^  adm'ufilbllitij  of—Deupeiate  and  dangerous  character^  definite  fact  9  neceuar^  to  ettah- 
lUh  cJiarge  of  being — Joint  trial,  not  prejudicing  the  accused,  Illegality  of. 

Held,  that  where  there  18  no  evidence  of  habitual  association  beyond  the  fact  of  the  two 
acciwetl  being  master  ami  servant,  a  joint  trial  is  illegal  but  it  need  not  be  set  aside  milefw  it 
is  shown  that  the  accused  was  actually  prcjudicetl  or  that  the  trial  leil  to  an  improper  onler 
being  passetl. 

7/pW  further,  that  under  ss.  110  cl.  (f),  112  and  117  of  the  Criminal  Proceilure  Cule, 
evidence  of  mere  general  repute  is  not  sufficient  to  prove  that  a  person  is  so  desperate  and 
dangerous  a  character,  that  he  cannot  be  allowed  to  remain  at  large,  but  that  such  a  finding 
must  be  basetl  on  evidence  of  facts.  It  is  not  sufficient  to  do  so  on  vague  and  general  evidence 
that  some  one  was  robbed  or  beaten  and  j>e()ple  say  that  the  accuse<l  was  responsible  for  it. 

Pundit  J'Xijat  Xarain,  for  Applicant. 

The  Government  Pleader,  for  Opposite  Party. 

Wellsy  A.  J.  C. — This  is  an  application  for  revision  of  an  order  of 
the  Sessions  Judge  of  Fyzabad  declining  to  take  any  action  on  an  appli- 
cation for  revision  of  an  order  of  the  Magistrate  of  Sultanpur,  calling  on 
the  applicant  to  furnish  security  for  good  behaviour. 

The  applicant  appears  to  be  a  young  man,  possessed  of  a  considerable 
estate  and  is  brother  of  the  Taluqdar  of  Deogaon. 

The  Sub-Inspector  of  the  Bazar  Sukul  Police  Station  on  March  28th, 
1905,  reported  to  the  Sub-Divisional  Officer  that  his  predecessor  at  the 
Police  Station  had  received  complaints  about  one  Sheo  Balak  being  a 
suspected  character  and  a  hadmash,  and  had  reported  about  him,  and  at 
the  same  time  reported  regarding  Hashim  Ali,  Naib  of  Babu  Murtaxa 
Husain  (the  present  applicant),  agaiiut  whom  too  there  were  similar  com- 
plaints ;  and  that  orders  had  been  issued  to  send  those  two  up  togetlier  for 
trial.  The  Sub-Inspector  reported  that  these  two,  Hashim  Ali  and  Sheo 
Balak,  were  associates  of  thieves  and  bad  characters  and  probably  caused 
mischief  to  be  committed.  This  was  all  the  information  against  the  ap* 
plicant. 
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M.  Mahabir  Prasad  commenced  proceedings  against  Uaskim  and  Sheo 
Balak.  On  account  of  his  ill-health  this  case  was  transferred  to  another 
Deputy  Magistrate,  who  made  some  representations  to  the  District  Magis- 
trate, in  consequence  of  which  that  officer  took  the  case  on  to  his  own 
file. 

In  consequence  apparently  of  some  statement  made  to  him  by  M. 
Mahabir  Prasad,  as  to  what  he  had  heard  on  tour,  the  District  Magistrate 
also  made  the  present  applicant  a  party  to  the  proceedings  and  made  an 
order  against  him  also,  under  section  112  of  the  Code  of  Criminal  Pro- 
cedure. 

The  order  was  to  the  effect  that  the  applicimt  and  Hashim  and  Sheo 
Balak, 

1.  habitually  protected  thieves, 

2.  habitually  committed  mischief, 

3.  were  so  desperate  and  dangerous,  as  to  render  their  being  at 
large  without  security  hazardous  to  the  community. 

The  District  Magistrate  discharged  Sheo  Balak,  on  the  ground  that 
he  should  not  have  been  jointly  tried  with  the  other  two,  as  there  was  no 
proof  of  habitual  association.  With  regard  to  Murtaza  Husain  the  Magis- 
trate observed,  "  that  he  habitually  protects  thieves  and  that  he  habitually 
commits  mischief  is  hardly  established."  Two  of  the  three  charges  made 
in  the  order  under  section  112,  therefore  failed.  But  the  Magistrate  called 
on  the  applicant  to  furnish  security  saying,  "  the  evidence  on  record  con- 
vinces me  that  Murtaza  Husain  and  Hashim  Ali,  his  Naib,  are  so  desperate 
and  dangerous  as  to  render  their  being  at  large  without  security  hazardous 
to  the  community. 

Before  this  Court  it  has  been  first  urged  that  the  Magistrate  did  not 
at  the  time  of  transferring  the  case  to  his  file  record  his  reasons.  But 
this  is  an  immaterial  irregularity  and  the  reasons  are  explained  in  the 
judgment.  The  next  point  taken  was  that  the  proceedings  must  fail, 
because  the  joint  trial  of  the  three  persons  was  illegal,  and,  as  the  magis- 
trate discharged  Sheo  Balak,  he  admitted  the  joint  trial  to  be  illegal. 

The  fact  that  the  Magistrate  discharged  Sheo  Balak  would  not,  in  my 
opinion,  render  the  joint  trial  of  Hashim  Ali  and  the  applicant  illegal,  if 
the  information  given  against  them  had  disclosed  their  association,  or  if 
there  had  been  evidence  of  their  association  as  dangerous  and  desperate 
characters.  There  was  no  such  allegation  in  the  recorded  information,  nor 
is  there  anything  on  the  record  which  really  can  be  called  evidence  of 
their  association,  beyond  the  fact  of  their  being  master  and  servant,  from 
which  the  witnesses  assume  that  the  oppression  of  the  tenants  complained 
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of  must  have  been  done  with  the  cognizance  of  the  master.  The  Magis- 
trate writes  a  good  deal  about  Hashim  and  the  applicant  being  "one 
entity  "  and  how  without  Hasim  there  could  be  no  Murtaza  or  without 
Murtaza  no  Hashim.  All  this  appears  to  me  trifling  and  begging  the 
question.  It  is  on  the  record  that  until  Hashim  Ali  came  into  the  estate 
there  was  no  oppression  and  there  is  no  proofs  though  there  may  be  sus- 
picion, that  Hashim's  master  is  privy  to  all  oppressive  acts  committed  on 
the  tenantry,  which  are  complained  of  in  this  case. 

I  consider,  therefore,  that  the  legality  of  the  proceedings  was  doubt- 
ful. But  I  do  not  see  that  the  applicant  was  prejudiced,  and  that  the  mere 
fact  of  the  joint  trial  led  to  an  improper  order  being  passed.  I  should 
not,  therefore,  have  been  inclined  to  interfere  on  this  ground,  if,  in  my 
opinion,  there  was  evidence  on  the  record  that  the  applicant  and  his  Naib 
were  desperate  and  dangerous  characters. 

Now  as  the  Magistrate  had  acquitted  the  applicant  of  protecting 
thieves  or  habitually  causing  mischief  to  be  committed,  all  the  evidence  as 
to  the  applicant's  association  with  bad  characters,  his  getting  crops  or 
trees  cut  and  so  forth  must  be  eliminated.  When  this  is  done  there  is 
very  little  left  to  show  that  the  applicant  is  a  "  desperate  and  dangerous 
character."  It  has  been  held  in  two  cases  Akhoy  Kumar  Chatterjee  v. 
Queen-Empress  (1)  and  Kalai  Haldar  v.  Emperor  (2)  by  four  Judges  of 
the  Calcutta  High  Court  that,  having  regard  to  the  wording  of  sections 
112  and  117  of  the  Criminal  Procedure  Code,  evidence  of  mere  general 
repute  is  not  sufficient  to  prove  that  a  person  is  so  desperate  and  danger- 
ous a  character  that  he  cannot  be  allowed  to  remain  at  large,  but  that  such 
a  finding  must  be  based  on  evidence  of  facts. 

I  am  prepared  to  follow  the  view  of  the  learned  Judges  of  the  Cal- 
cuttii  High  Court.  If  A  comes  forward  to  prove  that  he  in  a  particular 
way  incurred  the  displeasure  of  the  Zemindar,  and  was  shortly  afterwards 
beaten  nearly  to  death  at  night  by  persons  unknown,  or  that  his  house 
was  fired  sometime  afterwards  ;  and  if  a  number  of  such  cases  are  estab- 
lished, it  appears  to  me  that  this  would  be  good  ground  for  calling  u[)on 
the  Zemindar  to  furnish  security.  The  proceeding  would  probably  be  a 
futile  one,  because  the  security  could  not  be  forfeited  unless  some  definite 
criminal  act  were  proved  and  it  would  be  no  more  easy  to  do  this  after  the 
taking  of  security,  than  it  would  have  been  before. 

However,  if  a  Magistrate  thinks  that  taking  security  in  such  a  case 
will  have  a  deterrent  effect,  there  is  no  reason  why  he  should  not  do  so, 
upon  evidence  of  facts.  But  it  is  not  sufficient  to  do  so  on  vague  and 
general  evidence  that  some  one  was  robbed  or  beaten,  and  people  say  that 
the  Zemindar  was  res23onsiblc  for  it. 

(1)  5  C,  W.  N,  2M».  (o)  I.  L.  11.^  21)  Cal,  770. 
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In  the  present  instance  the  Magistrate  has  referred  especially  to  three 
acts  of  violence,  with  which  the  witnesses  are  most  familiar :  (1)  the 
cutting  of  Bakht  Bali's  poppy,  (2)  the  prosecution  of  the  Sujanpur  Qazis, 
(3)  the  theft  of  papers  from  Lachman  Das  Patwari,  which  are  put  clown 
to  the  applicant.  Bakht  Bali  was  produced  as  a  witness.  He  says  he 
suspected  Hashim  Ali  of  having  his  poppy  cut,  because  some  trees  had 
been  previously  cut,  and  so  he  naturally  suspected  "  them  "  (i,e,,  I  suppose 
Hashim  Ali  and  Murtaza).  He  does  not  explain  why  these  persons  should 
have  wished  to  cut  his  trees,  or  his  poppy. 

The  Patwari  was  not  produced  at  all,  and  it  does  not  appear  why  the 
applicant  should  have  wished  to  get  his  papers  stolen. 

The  Sujanpur  people  are  under-proprietors  of  the  applicant  and  on 
bad  terms  with  him,  about  what  is  not  very  clear  from  the  evidence  of 
Amir  Ali.  But  it  seems  that  the  applicant  sued  them  for  rent  and  when 
a  burglary  was  committed  in  Amir  All's  house  he  reported  that  he  sus- 
pected the  applicant.  Can  it  be  said  that  evidence  such  as  this  establishes 
that  the  applicant  is  a  dangerous  and  desperate  character  ?  It  is  prover- 
bial that  any  stick  is  good  enough  to  beat  a  dog  with,  and  I  will  now  con- 
sider what  the  Magistrate  treats  as  the  evidence  "  of  records "  against 
the  applicant. 

With  the  first  and  second  instances  I  have  no  concern,  as  the  Magis- 
trate has  acquitted  the  applicant  of  protecting  thieves.  The  third  case 
was  one  in  which  one  Ganga  Dei  charged  Murtaza  and  his  servants  with 
assault.  The  Tahsildar  Magistrate  did  not  even  summon  Murtaza,  but  in 
his  judgment  expressed  an  opinion  that  he  was  the  author  and  abettor  of 
the  offence  of  which  one  Sripal  had  been  convicted. 

Murtaza  had  no  opportunity  of  clearing  himself  and  yet  this  opinion 
is  seriously  treated  by  the  District  Magistrate  as  evidence  that  Murtaza  is 
a  desperate  and  dangerous  character  who  should  be  imprisoned  if  he  can- 
not furnish  security. 

There  is  another  point  on  which  the  Magistrate  seems  to  have  relied 
in  justification  of  his  order,  namely,  that  some  of  the  witnesses  said  that 
they  had  been  threatened  with  harm  if  they  gave  evidence. 

The  first  witness  who  said  anything  about  this  was  Sitla  Bakhsh, 
No.  10,  who,  I  understand,  the  Magistrate  considered  only  disclosed  the 
fact  "  owing  to  an  over-insinuating  question  of  Mr.  Jackson's."  The  wit- 
ness had  said  that  Murtaza  Husain  oppressed  the  poor  and  he  was  asked 
if  he  could  say  who  complained  of  this  oppression.  Instead  of  answering 
the  question  he  evaded  it  by  saying  that  Murtaza  had  threatened  him. 
The  next  witness  Ram  Niwaz  deposed  as  to  the  threats,  owing  to  a  leading 
question  asked  by  the  Magistrate  himself.     This  was  quite  sufficient  to 
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givo  tho  elu©  to  othors*.  Ram  Rahai  witnos?*  No.  12,  said  he  had  not  been 
threatened,  but  he  should  Aot  be  surprised  if  he  was  killed,  and  the  Magis- 
trate put  a  note  that  this  statement  seemed  to  be  the  outcome  of  genuine 
feeling  and  fear.  The  meaning  of  this  note  appears  to  be,  that  the  Magis- 
trate wished  to  express  his  belief  that  the  witness  had  been  threatened, 
though  he  denied  it.  Nizamuddin,  witness  No.  15,  said  he  had  been 
threatened,  but  the  Magistrate  noted  that  he  did  not  attach  any  weight 
to  the  statement — why,  is  not  clear.  Ashraf  Khan,  witness  No.  21,  said 
he  had  been  threatened  and  the  Magistrate  noted  "  this  statement  extracted 
after  great  reluctance  on  the  witness's  part  to  incriminate  Murtaza."  The 
word  "  extracted  "  was  altered  into  "  volunteered."  Now  it  is  not  clear 
how  a  statement  can  be  volunteered  reluctantly.  So  the  word  extracted 
probably  represented  the  true  state  of  the  case,  that  some  pressure  was  pot 
on  the  witness  to  state  that  he  had  been  threatened. 

Having  regard  to  these  circumstances,  I  do  not  attach  much  weight 
to  the  statements  about  the  witnesses  having  been  threatened,  and  even  if 
they  were  true  they  would  only  be  valuable  as  corroboration,  if  the  other 
evidence  of  the  witnesses  established  definite  facts  from  which  it  might  be 
deduced  that  the  applicant  was  a  desperate  and  dangerous  character.  As 
I  have  indicated  above,  I  do  not  consider  that  there  is  such  evidence. 

It  is  a  very  serious  matter  to  look  up  as  a  desperate  and  dangerous 
character  a  man  who  ostensibly  has  a  respectable  position  in  society,  and 
as  to  whose  good  character  a  considerable  number  of  apparently  respect- 
able people  testify,  and  to  justify  such  a  proceeding  there  ought  to  be 
much  better  evidence  than  the  flimsy  stuff  on  which  the  Magistrate  has 
proceeded.  These  being  my  views,  I  set  aside  the  order  requiring  the 
applicant  to  furnish  security. 


(26  A.  W.  X,  47.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Jan.  12  [(CRIMINAL  APPEAL  No.  942  of  1905.]  1906. 

Present : — Mr.  Justice  Knox  and  Mr.  Justice  Aikman. 

EMPEROR  r.  CHANDAR  and  others. 

Penal  Ciide  (Act  Xo.  XLV  of  1860)  #.  396— Definition— Da eoii if  icith  murd^r^^^rier 
eommitted  while  dacoit^  were  ettcajfinfj. 

Where  after  the  commission  of  a  dacoity,  in  which  howcTcr  the  dacoits,  being  inteimpted 
by  the  villagers,  <li(l  not  get  any  plunder,  the  dacoits  were  attempting  to  escape,  and  one  or 
more  of  them  in  order  to  facilitate  the  escape  attacked  and  killetl  one  of  the  pursuing  party,  it 
was  ftsld  that  section  396  of  the  Indian  Penal  Cotle  did  not  apply,  but  only  the  person  or 
persons  actually  taking  part  in  the  killing  were  liable  therefor. 
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The  facts  of  the  case  are  as  follows  : — 

On  the  night  between  the  20th  and  21st  of  May  1905  a  dacoity  took  place  at  the  house  of 
one  Rati  Ram,  Brahman,  in  the  village  of  Jodhpur.  The  dacoits,  some  20  in  number,  were 
attacked  by  the  villagere,  who  compelletl  them  to  decamp  without  obtaining  any  plunder.  The 
villagers  gave  chase  and  one  of  the  dacoits  was  seized  by  Amar  Singh,  Rati  Ram's  brother. 
Upon  this  one  or  more  of  the  dacoits  struck  Amar  Singh  with  swords,  inflicting  upon  him 
wounds  from  which  he  died  almost  immediately.  Certain  of  the  dacoits  were  arrested  and 
tried  and  convicted  under  section  396  of  the  Indian  Penal  Code.  They  appealed  to  the  High 
Court  and  at  the  hearing  of  their  appeal  the  question  of  the  applicability  of  section  396  to  t!ie 
facts  of  the  case  was  raised. 

S(irhadhicary^  for  the  appellant  Chandar. 

The  Government  Advocate  (Jii/ves),  for  the  Crown. 

Knox  and  Aikmun,  JJ. — In  this  case  Chandar,  Murli  and  Brijmohan, 
Thakurs,  have  been  convicted  of  an  offence  punishable  junder  section  390 
of  the  Indian  Penal  Code.  Chandar  has  been  sentenced  to  death  and 
Brijmohan  and  Murli  have  been  sentenced  to  transportation  for  life.  The 
case  has  been  submitted  by  the  Sessions  Court  of  Agra  for  confirmation  of 
the  sentence  of  death  passed  on  Chandar.  All  the  three  accused  have 
submitted  petitions  of  appeal  from  jail,  and  Chandar  is  also  represented  in 
this  Court  by  counsel.  We  have  gone  through  the  record  and  heard  all 
that  the  learned  counsel  had  to  urge  on  behalf  of  the  appellant  Chandar. 
We  are  satisfied  from  the  evidence  that  a  dacoity  was  committed  in  the 
house  of  Rati  Ram,  Brahman,  in  the  village  of  Jodhpur  on  the  night  of 
20th-21st  May  last  by  a  gang  of  some  twenty  dacoits.  An  alarm  was 
raised.  The  villagers  assembled  and  the  dacoits  were  driven  out  of  the 
house  without  carrying  off  any  property.  The  evidence  leaves  no  doubt 
whatever  in  our  minds  that  the  appellants  were  members  of  the  gang  that 
committed  the  dacoity  in  the  house  of  Rati  Ram  and  are  guilty  of  an 
offence  punishable  under  section  395  of  the  Indian  Penal  Code.  They 
have,  however,  been  conA^cted  of  an  offence  punishable  under  section  39() 
of  the  Indian  Penal  Code,  and  we  have  to  consider  whether  on  the 
evidence  the  conviction  under  that  section  can  be  sustained.  Section  39(5 
runs  as  follows  : — "  If  any  one  of  five  or  more  persons  who  are  conjointly 
committing  dacoity  commits  murder  in  so  committing  dacoity  every  one  of 
those  persons  shall  be  punished  with  death,  Ac."  According  to  the 
evidence,  after  the  dacoits  had  been  driven  out  of  the  house  without  carry- 
ing off  any  property  they  were  followed  up  by  the  villagers.  At  a  cattle 
enclosure,  which  according  to  the  complainant  is  "  two  fields  distance 
away,"  one  of  the  dacoits  was  seized  by  Rati  Ram's  brother  Amar  Singh, 
whereupon  one  or  more  of  the  dacoits  struck  Amar  Singh  with  swords 
inflicting  wounds  which  there  and  then  caused  his  death.  On  this  state  of 
things  the  question  arises  whether  Amar  Singh  was  murdered  by  one  of 
five   or   more   persons   conjointly   committing  dacoity  "  in  so  committing 
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dacoity."  We  adjourned  the  case  in  order  that  this  question  of  law  might 
be  separately  argued,  and  we  have  to-day  heard  the  arguments.  We  have 
come  to  the  conclusion  that  on  the  facts  the  case  is  not  one  falling  within 
the  purview  of  section  396.  As  stated  above,  the  dacoits  were  not  carry- 
ing off  any  property.  Notwithstanding  this  the  offence  of  dacoity  as 
defined  in  section  391  of  the  Indian  Penal  Code  was  completed  by  them, 
an  attempt  to  commit  robbery  by  the  gang  being  clearly  proved.  In  the 
present  case  the  attempt  to  commit  robbery  was  frustrated  by  the  arrival 
of  the  villagers.  At  the  time  when  Amar  Singh  was  killed  the  dacoits 
were  bent  upon  escaping  from  the  village  and  had  abandoned  their  inten- 
tion to  rob.  We  cannot  therefore  hold  that  in  the  present  case  there  has 
been  murder  "  in  so  committing  dacoity,"  and  the  conviction  under  sec- 
tion 396  cannot  therefore  be  sustained.  We  set  aside  the  conviction  under 
section  396  of  the  Indian  Penal  Code.  We  alter  the  finding  to  one  under 
section  395  of  the  Indian  Penal  Code.  We  maintain  the  sentence  in  the 
case  of  Murli  and  Brijmohan.  In  the  case  of  Chandar  we  set  aside  the 
sentence  passed  under  section  366  and  in  lieu  thereof  we  direct  that 
Chandar  suffer  transportation  for  life  with  effect  from  the  22nd  November 
1905.  But  although  the  evidence  on  the  record  is  not  sufficient  to  sustain 
a  conviction  under  section  396,  there  is  evidence  as  to  the  truth  of  which, 
for  obvious  reasons,  we  pass  no  opinion  whatever,  which,  if  true,  would 
justify  a  charge  against  Chandar  of  an  offence  under  section  302  of  the 
Indian  Penal  Code.  For  this  offence  he  has  not  yet  boen  tried,  and  we 
think  it  just  and  proper  that  he  should  be  tried  for  this  offence.  We 
accordingly  direct  that  Chandar  be  committed  by  the  Court  of  a  Magis- 
trate of  Muttra  having  jurisdiction  to  stand  his  trial  at  the  Court  of  Session 
at  Aligarh  on  the  charge  of  murder. 


(7  P.  L.  i?.,  74.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Oct.  23  [CRIMINAL  APPEAL  No.  5(53  of  1905.]  1905. 

Present : — Mr.  Justice  Kensington  and  Mr.  Justice  Chitty. 

EMPEROR,— Appellant, 

Versus 

MIRAN  BAKHSH  and  another,— Respondents. 

Peml  Code,  (Act  XLV(^1860),  ttecthns  360,  368— Aid  napping  from  lawful  ffuardian- 
ghlp — Muhamnmdan  Law— Girl  hunng  attained  the  age  of  IS  years. 

A  Muhammadan  girl  after  having  attained  the  age  of  15  years  does  not  cease  to  be  under 
the  lawful  guardianship  of  her  mother  with  whom  she  is  actually  residing  within  the  meaning 
of  Bcctions  366  and  368  of  the  Indian  Penal  Code, 
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The  Government  Advocate,  for  Appellant. 

Tlie  Hon'ble  Mr.  Muluimmad  Shah  Din,  Advocate,  and  Khaimju 
Zia-'ud-diriy  Pleader,  for  Respondents. 

Kensington^  J. — This  is  an  appeal  by  Government  against  an  order  of 
the  Sessions  Judge,  Lahore,  acquitting  Miran  Bakhsh  and  Muhammad 
Din,  of  charges  under  sections  366  and  368,  Indian  Penal  Code,  on  which 
they  had  been  convicted  by  Mr.  Harris,  a  Magistrate  exercising  powers 
under  section  30,  Criminal  Procedure  Code.  There  is  no  material  diflFer- 
ence  between  the  findings  of  the  two  courts  on  questions  of  fact,  and  with 
one  exception,  we  have  not  permitted  any  argument  to  be  raised  on  these 
findings.  The  exception  is  in  regard  to  an  allegation  on  behalf  of  the 
respondents  that  both  courts  have  gone  wrong  in  overlooking  a  contention 
that  the  girl  Mussammat  Sardar  Begum  was  not  kidnapped,  inasmuch  as 
she  was  removed  from  her  mother's  house  with  the  latter's  consent,  in 
order  to  prevent  her  falling  into  the  hands  of  the  men  to  whom  she  had 
been  married  in  her  father's  life-time.  There  is  nothing  on  the  record  to 
support  this  contention,  but  we  are  asked  to  assume  that  it  must  be  correct 
in  conseqnence  of  the  failure  of  the  prosecution  to  produce  the  girl's 
mother  as  a  witness.  We  cannot  allow  this  assumption  to  be  made.  The 
girl  herself  in  her  cross-examination  (pages  86  to  96  of  the  Magistrate's 
record)  gave  the  clearest  evidence  that  she  was  throughout  the  preliminary 
negotiations  deceived  by  her  neighbour  Mussammat  Jano,  and  that  she 
concealed  from  her  mother  the  proposals  which  were  being  made  to  her. 
If  the  defence  desired  to  contradict  this  e\'idence,  it  was  open  to  them  to 
call  the  mother  as  a  defence  witness.  From  their  not  having  attempted 
to  do  so,  we  can  only  conclude  that  the  evidence  of  the  girl  on  the  point 
was  recognised  as  correct. 

On  the  facts,  therefore,  we  need  say  no  more  than  that  the  oflEence  of 
kidnapping  is  clearly  established  by  the  evidence,  unless  the  learned  Ses- 
sions Judge's  interpretation  of  the  law  on  the  point  can  be  supported. 
There  can  hardly  be  two  opinions  as  to  the  heartless  manner  in  which  the 
offence  was  committed,  or  as  to  the  Criminal  intentions  of  the  men  by 
whom  it  was  carried  out.  The  girl  was  fortunately  rescued  after  some  8 
days,  during  which  she  was  taken  from  place  to  place  in  the  usual  manner, 
but  this  was  not  a  circumstance  for  which  the  respondents  are  entitled  to 
credit.  The  girl's  recovery  was  solely  due  to  the  energetic  action  taken 
by  a  member  of  her  family  in  reporting  to  the  police  on  the  12th  August, 
1904,  (3  days  after  her  disappearance),  to  the  formal  com[)laint  with  which 
he  followed  up  this  report  on  the  16th  and  to  the  promptness  of  the  Police 
in  acting  on  the  information  given.  There  are  so  far  no  redeeming  fea- 
tures in  the  case  to  make  it  other  than  a  l>ad  one  of  its  kind. 
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Tho  point  which  wo  have  now  to  consider  is  whether  there  is  any 
authority  for  the  Sessions  Judge's  finding  that  in  law  no  offence  has  been 
established,  because  the  girl,  though  under  the  age  of  16,  has  ceased  to  be 
subject  to  guardianship  under  Muhammadan  Law,  thereby  becoming,  as 
he  expresses  it,  sui  juris.  This  finding  appears  to  us  to  be  based  on  a  mis- 
taken assumption  that  the  words  "  lawful  guardianship  "  as  used  in  tho 
definition  of  the  oflFence  contained  in  section  361,  Indian  Penal  Code,  are 
synonymous  with  the  words  "  legal  guardianship."  The  argument  is  that 
under  certain  technical  provisions  of  Muhammadan  Law,  the  mother's 
guardianship  ceases  when  her  girl  attains  the  age  of  15,  and  that  failing 
such  fresh  guardian  as  may  be  then  prescribed  by  Muhammadan  Law  or  be 
appointed  by  the  court  under  Act  VIII  of  1890,  she  becomes  emancipated 
from  all  control  of  her  person.  It  is  further  urged  that  in  the  present 
case,  owing  to  the  death  of  the  girl's  father  and  to  the  fact  that  her  mar- 
riage with  Ahmad  Din  had  not  yet  been  followed  by  muklaica^  there 
could  be  no  legal  successor  to  the  mother  as  guardian  under  Muhammadan 
Law. 

The  line  of  argument  set  up  leads  to  the  conclusion,  which  we  can 
only  describe  as  monstrous,  that  under  certain  circumstances,  for  which 
she  is  not  herself  responsible,  a  Muhammadan  girl  ceases  to  have  any  pro- 
tection against  a  gross  criminal  offence  during  the  period  for  which  such 
protection  is  specially  required,  namely,  while  she  is  between  the  ages  of 
15  and  16.  We  have  been  referred  to  various  commentaries  on  Muham- 
madan Law,  by  which  it  is  sought  to  maintain  this  dangerous  contention, 
but  we  do  not  discuss  them  as  in  our  view  the  terms  of  section  361,  Indian 
Penal  Code,  expressly  exclude  any  such  narrow  interpretation  of  the  bw 
bearing  on  the  point.  The  words  lawful  guardian  (not  legal  guardian)  are 
carefully  explained  in  tho  section  as  including  any  person  lawfully  en- 
trusted with  the  care  or  custody  of  a  female  under  the  age  of  16.  In 
Empress  v.  Fetnantle,  L  L.  7?.,  VIII  CaL,  971,  the  importance  of  this 
explanation  is  well  brought  out  in  a  case  which  might  otherwise  present 
some  difficulty. 

The  learned  counsel  for  the  respondents  has  urged  that  the  case  just 
quoted  shows  that  there  must  be  some  formal  act  of  trust  to  constitute  a 
lawful  guardian  under  the  secfin  in  the  absence  of  a  natural  guardian, 
hut  we  cannot  accept  this  plea.  We  think  that  the  more  correct  view  is 
that  taken  in  para.  470  of  Mayne's  Commentary  on  the  Indian  Penal  Code, 
and  that  the  explanation  admits  of  a  wide  interpretation  of  the  words 
'  lawful  guardian,'  extending  them  to  "  not  only  the  parents  or  relations 
in  whose  house  the  minor  lives  and  is  brought  up  but  any  other  person 
with  whom  the  minor  resides  by  the  consent,  express  or  implied^  of  those 
who  have  the  higher  legal  right." 
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Whatever  cases  of  difficulty  might  conceivably  arise  in  the  case  of  a 
minor  who  is  under  no  care  or  custody,  we  must  hold  that  no  sort  of  doubt 
exists  where  the  minor  is  still  living  under  the  care  of  her  own  mother, 
than  whom  there  can  be  no  more  efficient  lawful  guardian.  It  follows 
that  in  our  opinion  the  ground  upon  which  the  Sessions  Judge  acquitted 
the  respondents  is  wholly  erroneous. 

In  regard  to  the  question  of  sentence,  we  are  asked  to  take  account  of 
matters  which  are  said  to  have  occurred  since  the  date  of  the  Magistrate's 
original  conviction,  and  which  are  therefore  not  established  by  the  record 
before  us.  It  is  alleged  that  the  girl's  husband  divorced  her  some  ten  days 
before  the  appeal  was  disposed  of  in  the  Sessions  Court,  and  that  she  has 
been  very  recently  married  again  to  the  respondent  Miran  Bakhsh.  A 
petition  has  been  presented  to  us  purporting  to  be  on  behalf  of  the  girl, 
and  we  are  asked  to  take  a  lenient  view  of  the  offence  in  her  inte>rest«. 
We  regret  that  we  are  unable  to  do  so.  There  is  in  the  first  place  a 
counter  petition  before  us  by  the  girl's  mother  representing  that  she  is 
entirely  opposed  to  the  alleged  remarriage  or  to  any  condonation  of  the 
offence,  and  in  the  second  place  there  is  much  to  be  said  for  the  contention 
of  the  learned  Government  advocate  that  the  alleged  remarriage  effected 
during  pendency  of  the  present  appeal  aggravates  rather  than  condones 
the  offence  of  Miran  Bakhsh.  We  think  that  in  any  case  our  proper 
course  is  to  take  the  offence  as  it  stood  proved  before  the  Magistrate,  and 
we  do  not  consider  the  main  sentences  passed  by  him  excessive. 

The  appeal  is  accordingly  accepted.  The  order  of  acquittal  in  the 
Sessions  Court  is  reversed.  The  convictions  of  Miran  Bakhsh  under  sec- 
tion 366,  Indian  Penal  Code,  and  of  Muhammad  Din,  under  section  368, 
are  restored.  The  sentences  of  imprisonment  for  periods  of  4  and  3  years 
respectively  are  restored,  such  sentences  running  from  the  20th  February 
1905.  The  only  change  made  is  that  the  additional  fine  of  Rupees  50  on 
Miran  Bakhsh  is  remitted  as  being  an  unnecessary  and  unsuitable  form  of 
further  punishment. 

Appeal  accepted. 


(7  F.  L.  Ji.,  100.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Nov.  4         [CRIMINAL  REVISION  No.  1359  of  1904.  1905. 

Present : — Mr.  Justice  Reid. 

EMPEROR  r.  MUHAMMADA,— ACCUSED. 

Penal  Code  (Act  XLVoflSSO),  section  403—^nsappropriatwH^BMV(f^tt  of  ptoof—Dh- 
himesttj — rV  of  xt rayed  nnlma} — FhIm'  ntntcmcnt  hij  /tccv»eff. 
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The  accused  was  found  riding  on  a  mare  which  had  strayed  away  from  the  posscsidon  of 
its  owner.  The  day  after  he  was  found  riding  he  confessed  that  he  had  found  the  mare  hob- 
bled, had  unfastened  the  rope,  and  used  it  as  a  bridle,  had  mounted  the  mare  intending  to 
ride  her  to  his  house,  being  tired,  and  to  loose  her  when  he  reached  his  house.  Subsequently 
he  stated  before  Magistrate  that  his  intention  was  to  take  the  strayed  mare  to  a  Police  Station. 
He  was  convicted  under  section  403  of  the  Indian  Penal  Code. 

Held,  that  the  conviction  was  illegal,  for  it  could  not  be  assume<l  that  the  intention  of  the 
accused  was  dishonest.  The  subsequent  statement  being  attributable  to  fear  did  not  aflfect  the 
question  of  the  accused's  guilt. 

Tho  facts  of  the  case  are  as  follows — 

The  accused  Muhammada  was  found  nding  a  mare  at  Sheikh  Bilawal  at  midday  by 
Muhammad  Din,  Lambardar.  The  latter  suspecting  him  questioned  him  and  as  he  gave  a 
suspicious  statement  took  him  to  the  Thana  with  the  mare  and  a  filly  which  was  following  it. 
Enquiries  were  made  and  it  was  found  that  the  animals  belonged  to  a  resident  of  the  Jhang 
District.  Accused  in  his  defence  said  he  had  seen  the  animals  grazing  in  the  Jhang  District 
and  therefore  caught  them  and  was  taking  them  to  the  pond  at  Sayedwala  in  the  Montgomery 
District.  At  the  time  he  was  caught  he  was  coming  from  the  east  and  Sayedwala  is  east  of 
Sheikh  Bilawal. 

The  accused,  on  conviction  by  Lala  Ganga  Ram  exercising  the  powers  of  a  Magistrate  of 
the  Ist  Class  in  the  Montgomery  District,  was  sentencetl,  by  order  dated  27th  September  1904, 
under  section  562  of  the  Criminal  Procedure  Code,  to  be  released  for  six  months  on  a  bond  of 
Rs.  200  with  one  surety. 

The  proceedings  are  forwarded  for  revision  on  the  following  grounds  :— 

There  is  no  doubt  whatever  as  to  the  guilt  of  the  accused.  He  had  no  business  whatever 
to  seiKC  the  mare  and  filly  as  they  were  not  grazing  on  his  land  but  in  another  District,  while 
his  dishonest  intention  is  evident  from  the  fact  that  he  was  taking  them  away  from  Savedwala 
and  in  the  direction  of  his  own  village  Pir  Ali  (r/W/*  the  map  attacheil). 

The  sentence  is  absunl,  section  562,  Criminal  Procedure  Cotle,  was  never  intended  for 
horse-stealers.  The  age  of  the  accused  is  said  to  be  30  and  the  fact  of  two  of  his  friewls  of  no 
jKJsition  saying  he  is  of  good  character  does  not  prove  any  thing. 

If  such  sentences  are  given  crime  will  be  encouraged  and  I  would  request  that  a  full  sen- 
tence of  two  years  with  a  fine  be  given,  the  sentence  being  enhancetl. 

Lala  Sangam  Lai,  Pleader,  for  accused. 

Feid,  J. — This  conviction  cannot  be  maintained.  The  day  after  the 
convict  was  found  riding  the  mare  in  question  he  confessed  tliat  he  had 
found  the  mare  hobbled,  had  unfastened  the  rope  and  used  it  as  a  bridle, 
had  mounted  the  mare  intending  to  ride  her  to  his  house,  being  tired,  and 
to  loose  her  when  he  reached  his  hou  ;o.  The  evidence  of  Muhammad 
Din,  Lambardar,  is  not  opposed  to  this  statement  and  the  fact  that  the 
convict  subsequently  stated  that  his  intention  was  to  take  the  strayed  mare 
to  a  police  station  is  attributable  to  fear  that  the  original  statement  might 
be  damaging  to  the  convict. 

No  dishonest  intention  has  been  established  and  it  cannot  be  assi^tned 
that  the  convict's  intention  was  dishonest. 
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I  set  aside  the  conviction  and  the  order  under  section  5G5  of  the  Code 
o£  Criminal  Procedure.  Muhammada  son  of  Mahabat,  will  be  forthwith 
released. 

Conviction  set  aside. 


(6  P.  L.  R.,  581.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Feby.  21         [CRIMINAL  REVISION  No.  14  of  1905.]  1905. 

Present : — Mr.  Justice  Reid. 

EMPEROR  V  C.  BEVAN  PETMAN,— ACCUSED. 

CuHtoHinent  Code,  1899,  sections  94, 104. 

A  notice  under  section  94  of  the  Cantonment  Cotle  must  give  the  owner  the  option  of  re- 
moving the  buikling  or  making  adequate  repairs. 

And  a  conviction  under  section  104  of  the  Cantonment  Cotle  for  not  obeying  a  notice 
issued  under  section  94  which  merely  required  removal  of  the  building  is  ill^al. 

The  facts  of  the  case  are  as  follows  : — 

The  petitioner  is  liquidator  of  the  Club  of  Northern  India,  Murree.  The  Club  was  des- 
troyetl  by  fire  some  years  ago  and  certain  roofless  walls  thereof  remained  standing.  Kc^^arding 
the  ownership  of  the  site  of  the  club  litigations  are  going  on  between  the  club  and  the  Military 
Department  in  the  Court  of  the  District  Judge,  Rawalpindi.  On  9th  June  1904  the  Canton- 
ment Committee  Murree  gave  the  petitioner  a  notice  under  section  94,  Cantonment  Code,  for 
the  demolition  of  the  remains  of  the  club  because  they  were  in  the  opinion  of  the  Committee 
dangerous  to  public  safety.  To  this  the  petitioner  replied  saying  that  the  notice  was  defective 
and  denying  that  any  danger  was  apprehended.  To  this  the  Comr^ittee  replied  directing  the 
petitioner  to  appeal  to  the  General  Officer  Commanding,  Rawalpindi  District,  and  meanwhile 
applied  to  the  Assistant  Commissioner,  Murree  to  issue  summons  against  the  petitioner  under 
section  101,  Cantonment  Code.  The  petitioner  did  ap[)eal  to  the  General  Officer  Commanding, 
but  it  was  rejected  without  hearing  the  petitioner. 

The  accused,  on  conviction  by  J.  E.  Stephens,  Esquire,  exercising  the  powers  of  a  Magis- 
trate of  the  1st  Class  in  the  Rawalpindi  District,  was  sentenced  by  order,  dated  3iil  November 
190t,  under  section  104  of  the  Cantonment  Cotle  to  pay  a  fine  of  Rs.  10  or  in  default  one 
weak's  simple  imprisonment. 

The  proceedings  are  forwarded  for  revision  on  the  following  grounds: — 
1  must  refer  this  case  to  the  Chief   Court  with  a  recommendation  that  the  conviction  be 
net  aside  and  the  fine  refunded. 

The  petitioner  is  liquidator  of  the  Club  of  Northern  India,  Murce.  Regarding  the  owner- 
ship of  the  site  litigation  is  now  in  progress  in  the  Court  of  the  District  Judge,  Rawalpindi, 
between  the  Club  and  the  Military  Department.  The  Club  premises  wei*e  destroyed  by  fire 
some  years  ago,  and  at  the  time  when  the  present  affairs  began  some  of  the  walls  of  the  roof- 
less buildings  remained  standing.  A  public  foot-jmth  passes  below  the  ruins  which  ai'c  situated 
ou  a  slope.  On  9  June  1904,  the  Cantonment  Conmiittee  of  Murree  passctl  a  Resolution  calling 
upon  the  petitioner  "  to  demolish  the  club  ruins  "  within  a  "  month  "  "  as  in  the  opinion  of  the 
Cantonment  authority  it  *'  (sic)  is  in  a  ruinous  state  and  is  a  source  of  imminent  danger."  This 
Resolution  purports  to  have  been  passetl  under  section  94,  Cantonment  Code,  1899.  To  this 
the  petitioner  replie<l  on  18th  June,  pointing  out  that  the  notice  was  defective,  inasmuch  as  it 
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did  uot  call  uixm  him  as  the  section  requires  to  remove  or  to  cause  necessary  repairs  to  be 
done,  and  denying  that  the  walls  are  as  a  whole  dangerous  to  the  public,  and  refusing  to  demo- 
lish property  worth  thousands  of  rupees  without  real  need.  To  this  the  Cantonment  Committee 
replied  on  27th  June  intimating  that  petitioner  should  appeal  under  section  240,  Cantonment 
Code,  if  he  objectetl  to  it.  Then  on  I3th  September  1904  the  Committee  passed  a  further 
Resolution  directing  the  caiTying  out  of  the  original  order  by  the  Committee's  servant  at  the 
expense  of  the  club,  basing  the  Resolution  on  sections  94  and  205  of  the  Code.  (Meantime  on 
10th  August  1904  the  Committee  hatl  applied  to  the  Assistant  Commissioner,  Murree  for  a 
summons  against  the  petitioner  under  section  104  of  the  Code  for  refusal  to  obey  the  order  of 
8th  June  1904). 

Petitioner  then  appealed  to  the  General  Officer  Commanding,  RaMralpindi  District,  and  in 
para.  12  of  his  petition  specially  asked  that  he  might  be  heard  in  support  of  his  appeaL  This 
appeal  is  datetl  6th  July.  On  loth  July  the  General  rejected  the  appeal  in  a  summary  manner 
without  hearing  the  petitioner  aud  relying  on  a  recent  ruling  of  the  Chief  Court  apparently 
19  P,  B.  (Criminal)  1904. 

The  first  class  Magisti-ate  who  tried  the  case  convicted  the  petitioner  and  fined  him  Rs.  10, 
relying,  as  did  the  General,  upon  19  P.  <R.  (Criminal)  1904.  I  forward  the  ca«e  for  orders 
for  following  reasons  :  - 

(1)  It  was  illegal  for  the  General  to  decide  the  appeal  without  hearing  the  petitioner — 
proviso  to  section  244,  Cantonment  Code,  1899. 

(2)  If  it  be  held  that  this  Court  and  the  Chief  Court  cannot  take  cognizance  of  such  a 
point  as  (1)  then  I  atld  that  19  P,  R.  (Criminal)^  1904,  does  not  justify  what  has  been  done 
in  this  case.  There  the  notice  was  '*  to  rei)air"  and  the  owner  did  not  repair,  and  the  Chief 
Court  held  that  section  94  of  the  Code  gives  the  Cantonment  Committee  discretionary  power 
to  issue  such  orders  as  it  may  think  fit  with  reference  to  the  repair  of  any  building,  &c.,  which 
in  the  opinion  of  the  Committee  the  public  safety  may  require  and  that  it  is  not  open  to  a 
Civil  or  Criminal  Court  to  say  whether  the  repairs  were  really  necessary  or  not  for  the  public 
safety.  Here,  on  the  other  hand,  the  order  was  "  to  remove,"  and  no  option  to  re^Miir  was 
given.  In  my  opinion  the  section  means  that  the  notice  must  give  the  owner  the  option  to 
remove  or  to  make  adequate  repaii*s,  and  this  was  pointed  out  by  petitioner  in  his  reply  to  the 
Resolution  and  also  iu  his  appeal  to  the  General.  Further  on  the  appeal,  para.  10,  the  peti- 
tioner points  out  that  the  Cantonment  Committee  had  already  pulled  down  what  was  deemed 
dangerous  and  that  he  (the  petitioner)  was  preparetl  to  attend  to  any  part  shown  to  him  to  be 
dangerous. 

(3)  With  reference  to  the  phrase  *' maliciously  or  corruptly ''  in  the  ruling  quoted  above, 
I  would  like  to  say  that  though  I  would  not  apply  it  to  the  action  of  the  Cantonment  autho- 
rities in  this  case,  1  have  no  hesitation  in  describing  that  action  as  wanting  in  good  fiuth. 

Rekl^  J. — For  reasons  recorded  by  the  learned  Sessions  Judge  I  set 
aside  the  conviction  and  sentence.  The  order  passed  was  not  an  order 
under  section  94  of   the   Cantonment   Code.     That  section  does  not   run 

"may   by   notice   in   writing   either  require  the  owner to  remove  the 

same  or  require  him  to  cause  such  repairs,  &c."     The  owner  or  occupier  is 
to  have  the  option  of  removal  or  repair. 

The  fine,  if  realised,  will  be  refunded. 
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(3  C.  L.  J.,  302.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

June  28  [CRIMINAL  REVISION  No.  530  of  1905.]  1905. 

Present : — Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroffe. 

GENDAN  SINGH  r.  EMPEROR. 

Criminal  Procedure  Code  (Act  V of  1808),  sedim  416— Penal  Cods  (Act  XLVofl860), 
section  193 — Projmety  of  taking  proceedinjs  under  section  470^  Criminal  Procedure  Code,  until 
final  orders  are  jtassed. 

Proceedings  under  section  476,  Criminal  Procetlure  Code,  should  not  be  taken  agaiubt  a 
person  for  giving  false  CTidence  or  fabricating  false  document  under  section  193,  Indian  Penal 
Code,  until  the  case  in  which  the  said  evidence  was  given  or  such  document  was  usetl,  has  been 
finally  decided. 

The  facts  of  the  case  are  as  follows  : — 

One  Chamari  Sonar  brought  a  case  under  sections  380  and  448,  Indian  Penal  Code,  against 
one  Bhetu  Singh  and  another.  In  that  case  the  petitioner  Gendan  Singh  gave  evidence  for  the 
accused  persons  and  produced  a  document  in  support  of  such  evidence.  The  Sub- Divisional 
.Magistrate  of  Xowadah  who  tried  the  case  convicted  the  accused  persons,  but  in  his  judgment 
said  nothing  with  regard  to  the  evidence  given  on  behalf  of  the  accusetl  by  the  petitioner,  and 
thereafter,  without  issuing  any  notice  upon  the  petitioner  and  without  hearing  him,  directed 
his  prosecution  under  section  193,  Indian  Penal  Code,  for  giving  and  fabricating  false  evidence 
and  83nt  the  reconl  to  the  District  Magistrate  of  Gaya  for  trial  of  the  petitioner.  The  accused 
Bhetu  Singh  and  another  appealed  to  the  Sessions  Judge  of  Gaya,  who,  without  finding  the 
evidence  given  by  the  petitioner  to  be  false  and  without  finding  the  document  to  be  fabricatetl, 
directeil  further  evidence  to  be  taken.  Pbtitioner  thereupon  movetl  the  High  Court  for  quash- 
ing proceedings  and  obtained  a  rule. 

Babu  Lachmi  Narain  Singh  for  the  Petitioner. 

The  judgment  of  the  Court  was  delivered  by 

Woodroffe^  J. — We  make  this  Rule  absolute.  We  set  aside  the  order 
passed  under  section  476  of  the  Criminal  Procedure  Code  on  the  ground, 
that  in  the  appeal  which  was  preferred  by  the  accused  in  the  case  in  which 
the  applicant  is  alleged  to  have  given  false  evidence  and  to  have  produced 
fabricated  document,  the  Sessions  Judge  has  differed  from  the  opinion  of 
the  Joint  Magistrate  and  ihe  case  has  not  yet  been  finally  decided. 

When  however  the  case  is  finally  decided,  it  will  be  open  to  the  Magis- 
trate to  take  such  proceedings  as  he  may  be  authorised  to  do  by  law. 

Rale  mcule  absolute^ 
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MIR   SARWARJAN   r.   EMPEROIU 

(3  C.  L.  J.,  303.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Dec.  12         [(^IMINAL  REVISION  No.  1041  of  1905.]  1905. 

Present: — Mr.  Justice  Brett  and  Mr.  Justice  Stephen. 

MIR  SARWARJAN  r.  EMPEROR. 

Criminal  Procedure  Co<h  (Act  V  of  189S),  section  423,  428^Retnal  and  recordi  tig  fur- 
ther eridence,  differencf  bettceen. 

When  an  Appellate  Court  pasf;e8  an  onler  of  remand  umler  section  423,  Criminal  Proce- 
dure Code,  it  cannot  restrict  the  cTidence  to  be  taken  to  that  mentioned  in  its  order,  but  it 
Hhould  onler  the  case  to  be  retried  in  view  of  the  instructions  contained  in  its  order.  In  such 
a  case  it  is  open  to  the  accused  person  to  adduce  such  additional  evidence  as  he  maj  desire. 

The  petitioner  had  l>een  convicted  by  the  Deputy  Magistrate  of  Peroj- 
pur  under  sections  154  and  155,  Indian  Penal  (Jode,  and  had  appealed  to 
the  Sessions  Judge  of  Backergunge.  The  Sessions  Judge  on  appeal  passed 
the  following  order  on  the  26th  July  1905  : — 

"  It  appears  from  the  proceeilings  and  judgment  of  the  Deputy  Magistrate  that  he  has 
virtually  accepte«l  a  certified  copy  of  a  judgment  in  a  rioting  case  as  conclusive  evidence  that 
a  riot  was  committed.  It  is  however  evidence  of  the  fact  that  the  persons  therein  named  were 
convicted  of  rioting  on  the  date  specified.  There  must  be  further  inde|)emlent  evidence  that 
a  riot  did  in  fact  take  place  before  a  conviction  can  be  had  under  either  of  the  two  sections 
abovementioued." 

"  The  Magistrate's  finding  and  sentence  are  set  aside  under  section  423  (B),  Criminal  Pro- 
ce<lure  Code,  and  the  case  remanded  to  the  Deputy  Magistrate  for  reconl  of  acklitional  evidence 
as  to  the  fact  of  a  riot  having  occurred.  The  reconl  with  the  additional  evidence  so  reconled 
will  then  be  returned  to  this  Court  for  disi)08al  of  the  appeal.'' 

The  Deputy  Magistrate  thereupon  took  this  order  as  one  passed  under 
section  428,  Criminal  Procedure  Code,  and  recorded  additional  evidence 
and  sent  up  the  record  to  the  Sessions  Judge.  When  the  record  came  up 
before  the  Judge  again,  he,  on  the  2nd  September  1905,  passed  the  follow- 
ing order : — 

"  The  record  has  been  returned  with  the  further  additional  evidence  recorded.  It  is  re- 
manded to  the  Deputy  Magistrate  for  consideration  of  this  evidence  together  with  the  evidence 
previously  on  the  record  and  for  the  recording  of  a  judgment  in  that  case  upon  the  whole  evi- 
dence, the  original  finding  and  sentence  having  been  set  aside." 

The  accused  thereupon  moved  the  High  Court  and  on  his  behalf  it 
was  contended  that  the  learned  Judge  ha^nng  set  aside  the  conviction  and 
sentence  had  no  authority  in  law  to  pass  an  order  under  section  428, 
Criminal  Procedure  Code,  for  recording  additional  evidence  ;  and  in  the 
next  place,  if  his  order  be  treated  as  having  been  passed  under  section  423, 
Criminal  Procedure  Code,  then  the  order  should  have  been  for  a  retrial 
of  the  case.     A  rule  was  issued  upon  these  grounds. 

Babu  Manmatha  Nath  Mukerjee  for  the  Petitioner. 

The  judgment  of  the  Court  was  delivered  by 

Brett^  ,/. — In  this  ease  a  Rule  was  issued  calling  upon  the  District 

Magistrate  of  Backergunge  to  show  cause  why  the  order  of  the  Sessions] 
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Judge,  dated  the  2nd  September  1905,  should  not  be  set  aside  on  the 
ground  stated  in  the  petition  or  why  such  other  order  should  not  be  made 
as  to  this  Court  may  seem  fit. 

It  appears  that  the  petitioner  was  convicted  by  the  Deputy  Magistrate 
of  Peroj{)ore  on  the  30th  June  last  under  sections  154  and  155  of  the 
Indian  Penal  Code,  and  sentenced  to  pay  a  fine  of  Rs.  250  under  each 
section.  He  appealed  to  the  Sessions  Judge  of  Backergunge,  who  set 
aside  the  conviction  and  sentence  and  remanded  the  case  to  the  Deputy 
Magistrate  for  the  purpose  of  recording  additional  evidence.  This  order 
apparently  was  passed  under  section  423  of  the  Criminal  Procedure  Code, 
for  so  far  as  we  can  gather  from  its  terms  it  is  not  an  order  which  we  can 
hold  to  come  within  the  provisions  of  section  428  of  the  (-ode. 

On  behalf  of  the  petitioner  it  has  been  urged  that  when  the  order  was 
passed  under  section  423,  the  learned  Sessions  Judge  could  not  restrict  the 
evidence  to  be  taken  to  that  mentioned  in  his  order,  but  that  under  the 
provisions  of  that  section  he  should  have  ordered  the  case  to  be  retried  in 
view  of  the  instructions  contained  in  his  order. 

We  are  of  opinion  that  this  contention  is  sound  and  that  we  must  take 
his  order  as  one  passed  under  section  423  for  a  retrial  of  the  case  and  that 
the  petitioner  is  entitled  under  these  circumstances  to  adduce  such  ad- 
ditional evidence  as  he  may  desire. 

We  therefore  set  aside  the  order  of  the  Sessions  Judge,  dated  the  2nd 
September  1905,  and  we  direct  that  the  case  be  remanded  to  the  Deputy 
Magistrate  for  a  retrial  either  on  the  evidence  which  has  already  been  re- 
corded if  no  objection  be  taken  to  that  course  or  on  fresh  evidence  given 
on  behalf  of  the  prosecution. 

If  however  the  case  be  heard  on  the  evidence  at  present  recorded  an 
opportunity  must  be  given  to  the  present  petitioner  to  adduce  any  further 
evidence  he  may  wish  to  offer  in  his  defence. 

J^ifle  mcule  absolttle. 


(15  K.  L.  11,,  360.J 

IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVERNOil 

KATHIAWAD. 

Juny.  20  [CRIMINAL  SESSIONS  CASE  No.  13  of  1904^)5.]    lood. 

Present  : — C.  A.  Kincaid,  Esq.,  I.  C.  S. 

EMPEROR  r.  KHAVAS  MERU  VALA. 

Ecidenee  Act  (I  of  1872)   *.  32—Di/lHff  d<;clu  tat  ion— Falsehood  in   U—CircHwstaHtUU 
etl40/uie—*Perfumtor^  conduct  of  pdiee  in  iHteMiQation, 
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If  a  <lying  declamt ion  is  as  clear  as  well  could  be,  ami  bears  none  of  the  higiis  oE  lueiital 
confusion  an<l  distress,  (which  RomctimcH  induce  a  dying  jwrsou  to  give  a  iK»rverted  account 
of  the  circuni8tance8  surrounding  his  injur\'),  or  if  the  deceaseil's  !^pecch  was  intcUigent  and 
<listinct,  when  his  statement  or  dying  tleclaration  was  taken  dovn,  it  should  be  rcccivetl  with- 
out caution,  and,  though  falschooil  in  it  munt  be  guardal  against,  yet,  if  it  i»  supported  by 
circumstantial  evidence,  it  must  be  taken  as  true. 

The  iMjrfunctory  conduct  of  an  investigating  police  officer  is  no  reason,  if  there  is  otherwi'^^c 
sutticicnt  evidence  for  a  conviction,  to  accjuit  the  accuse<l. 

Address  to  the  Members. 

The  aceiLsed  Mem  Vahi  stands  charged  with  having  at  about  7  a.  m. 
on  the  21st  November  murdered  Granga  Mala  by  striking  her  in  the  abdo- 
men with  a  dagger. 

The  questions  for  the  court's  adjudication  are  : — 

(1)  Was  the  deceased  Ganga  Mala  murdered  ? 

(2)  If  so,  was  she  murdered  by  the  accused  ? 

The  1st  issue  will  not  require  any  consideration  as  Mr.  Dayabhai,  the 
learned  counsel  for  the  accused,  has  admitted  that  the  deceased  must  have 
l>eeii  murdered.  The  point  therefore  which  engages  our  attention  is 
whether  she  was  murdered  by  the  accused  Meru  Vala. 

The  facts  of  the  case  as  they  appear  from  the  evidence  produced  by 
the  i»rosecution  are  somewhat  as  follows.  For  some  years  previous  to  the 
deceased's  nmrder  there  had  been  an  improper  intimacy  between  her  and 
the  accused.  It  seems,  except  for  occasional  remonstrances  from  Lakhmaii 
the  deceased's  brother,  to  have  continued  without  hindrance  until  the 
death  of  the  deceased's  husband.  It  would  then  seem  that  Ganga,  who 
appears  to  have  after  that  event  become  an  ordinary  prostitute,  began  to 
neglect  the  accused.  This  excited  his'  desire  for  her  and  he  wished  to 
induce  her  to  live  in  his  house.  8he  declined  pleading  that  she  could  not 
do  so  as  Meru  had  then  already  a  wife  and  children.  On  the  morning  t»f 
the  21st  November  he  climbed  over  the  low  wall  surrounding  Ganga';* 
compound,  got  admittance  into  her  house  and  for  the  last  time  asked  her 
to  live  with  him.  She  again  declined.  Exasperated  at  her  refusal  he 
drove  his  dagger  into  her  abdomen.  She  struggled  with  him  and  wrench- 
ed away  the  dagger.  He  then  fled  from  the  house.  Her  little  nephew 
Bechar,  who  was  a  witn(»ss  of  the  scene,  went  to  call  the  Faujdar  and 
Ganga's  relations.  She  herself  walked  out  a  little  way  but  no  doubt  over- 
come by  the  pain  sat  down  in  the  Varipa  Chok,  a  fair  sized  street  close  by. 
There  she  was  seen  by  her  sister  Hira  to  whom  Bechar  had  gone  and  by 
her  was  taken  l^ack  to  her  house  and  laid  on  the  cot.  Meru's  dagger 
w^iich  till  then  the  dying  woman  had  held  in  her  hand  was  taken  from  her 
and  placed  l>eneath  the  bed.  In  this  position  she  was  found  by  the 
Faujdar    who  with  the  Doctor  came  almost  immediately  afterwards.    The 


Digitized  by 


Google 


Vol.  Ill]  The  Criminal  Law  Journal  Kepouts.  307 

EMPEROR   V.    KHAVAS   MERU    VALA. 

Magistrate  was  sent  for  and  took  her  dying  declaration  in  which  she 
cliarged  Meru  with  the  crime.  She  was  then  taken  to  the  hospital  where 
she  died  about  11  a.  m.  Meru  was  arrested  in  his  house  and  taken  to  jail. 
The  foUoAving  day  the  deceased's  sister,  who  had  no  doubt  gone  into 
Granga's  house  to  put  together  such  little  property  as  she  had,  found  the 
scabbard  of  the  dagger  and  a  pachhedi  near  the  grinding  mill  in  the  T)ack 
part  of  the  inner  room.  Upon  these  facts  the  accused  Meru  was  com- 
mitted to  take  his  trial  in  this  court. 

The  defence  has  called  no  witnesses,  but  has  tried  to  pick  holes  in  the 
evidence  produced  by  the  crown.  Mr.  Dayabhai  first  wished  to  minimise 
the  effect  of  the  dying  declaration  and  read  Mr.  Field's  Notes  to  section  32 
as  to  the  caution  with  which  dying  declarations  should  be  received.  But 
in  this  case  the  declaration  bears  to  my  mind  the  stamp  of  truth.  It  runs 
as  follow  : — 

"Meru  Vala  struck  me   this   morning   at  7  a.  m.   with   the   jamiyo 
(dagger)    which   is  produced  here.     I '  was  sleeping  here  in  my  house  and 
Meru  came  climbing  over  an   earthen    wall.     The   jamiyo   produced   was 
with    him.     As  I  told  him  not  to  come  to  my  house,  he  wounded  me.     He 
wounded  me  on  my  belly  and  on   my   hands.     My   intestines   have   come 
out.     My   brother's   son  Bechar  was  lying  beside  me."     This  statement  is 
as  clear  as  well  can  be  and  bears  none  of  the   signs  of   mental   confusion 
and   distress   which   according  to    Mr.   Field's  Notes  sometimes  induce  a 
dying  person  to  give  a  perverted  account  of  the   circumstances   surround- 
ing his  injury.     Moreover,  it  must  be  remembered  that  here  the  deceased 
Imd  just  before  her  dying  declaration    walked   out  and   had   told   to   her 
sister   Hira   identically   the  same  story.     Lastly,  the  Magistrate  who  todc 
it  down  has  deposed  that  her  speech  was   intelligible   and   distinct,     Mr. 
Field   has   indeed   warned  judges  that  falsehood  must  be  guarded  against, 
but  it  has  not  been  suggested    why    Ganga   should   falsely   charge    Meru 
instead  of  the  real  murderer.     Moreover,  her  story  is  abundantly  supported 
by  circumstantial   evidence.     In   her   hand   was   the   dagger   which   she 
wrested   from   the   murderer   and   that  dagger  has  been  identified  by  the 
witness  Lakhman  to  belong  to  Meru.     The  defence  has  tried    to   discredit 
this   identification,  but  I  fully  accept  it  as  true.     The  dagger  had  peculiar 
silver  ornamentation  on  the  handle  and  if  once  seen  could  easily  be   again 
recognized.     Its  scabbard  was  found  on  the  scene  of  the  murder  and  near 
it  was  a  pachhedi  which  if  not  satisfactorily  proved  to  belong  to  the  accused 
is  yet  a  male  garment  and  one  which  only  certain  classes,  such  as  Girassias 
and  Khavases,  wear.     So  much  for  the   circumstantial    evidence.     I    now 
come  to  the  evidence  of  the  witness  Bechar.     He  has  been,  as  is  only  too 
commonly  done  by  defending   counsel,    stigmatized   as   a   tutored   Police 
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witness.     The    Members   have   themselves  seen  the  boy  and  will  probably 

Mgree  with  me  that  he  is  nothing  of  the  kind.     He    is   a   very    intelligent 

boy  and  gave  his  evidence  in  a  direct  and  convincing  manner.     Moreover. 

it  must  be  borne  in  mind  that  Ghinga  in   her   dying  declaration   distinctly 

stated  that  he  was  present.     This  of  course  renders  nugatory  the  plea  that 

he   was   brought   forward  at  a  later  stage  to  bolster  up  the  enquiry.     Mr. 

Dayabhai  laid  stress  on  a  discrepancy  between   his   story   that   he    when 

Meru   jumped  into  the  compound  had  gone  to  answer  a  call  of  nature  and 

Hira's  account  that  Ganga  told  her  that  she  had  unfastened   the   chain    of 

the  verandah  door  and  so  let  him  out.     If,  said  Mr.  Dayabhai,  Bechar  had 

gone  into  the  compound  to  answer  a  call  of  nature,    the   chain    could    not 

have   been    fastened.     Hira,    however,   made  this  statement  in  the  Lower 

Court  and  not  here  and  as  that  statement  has  not  been   filed  it   is   not   in 

evidence.     Had   Hira's  attention  been  called  to  it  I  have  not  the  slightest 

doubt   that   an  explanation  would  have  been  forthcoming.     She  would 

probably  have  admitted  that  she  was  not  positive  that  Ganga  said  that  she 

unfastened   the  chain,  or  we  should  have  learnt  that  the  door  was  a  lattice 

one  through  the  interstices  of  which  a  child's  hand  could  pass  and  so  fasten 

the  chain  from  outside.     We  thus  have  Ganga's  declaration  supported    by 

the    direct   testimony   of  Bechar  who  saw  Meru  stab  his  aunt.     These  are 

both  corroborated  by  the  witness   Mr.    Harishankar.     Mr.    Dayabhai    has 

argued   that   Mr.    Harishanker   only  saw  a  man  like  Meru  pass.     This  is 

true  but  he  went  on  to  say  that  w  hen  he  met  Ganga  and  she  charged  Meru 

with  the  murder  he  became  certain  that  the  man  actually  was  Meru.     And 

this  is  rendered  more  probable  because    the   time   was   that  about    which 

Meru  must  have  passed  and  the  road,  as  the  surveyor  has  deposed,  was  the 

shortest  way  to  Meru's  house  inside  which  he  was  immediately  afterwards 

arrested. 

Mr.  Dayabhai  has  laid  stress  on  the  fact  that  Meru^s  blood-stained 
clothes  were  not  discovered.  But  it  does  not  at  all  follow  that  any  blood 
ever  fell  on  them.  The  wound  was  in  the  woman's  abdomen  just  above 
the  petticoat  and  the  blood  from  it  might  easily  have  been  soaked  up  by 
its  ample  folds.  No  blood  could  have  flowed  on  to  Meru's  clothes  from 
the  dagger  because  he  left  that  behind.  I  will  however  concede  that  the 
Faujdar  should  liave  forced  open  Meru's  boxes  to  sec  if  inside  them  were 
other  and  bloodstained  clothes  and  that  he  should  also  have  at  once  visited 
the  spot  where  the  murder  was  committed.  But  it  must  not  be  forgotten 
that  the  Faujdar  is  not  a  tniined  Agency  Official  and  has  little  or  no 
experience  of  cases  such  as  the  present.  Moreover,  the  perfunctory  con- 
duct of  the  Faujdar  is  no  reason,  if  there  is  otherwise  sufficient  evidence 
for  a  conviction,  to  acquit  the  accused. 


Digitized  by 


Google 


Vol,  III]  The  Ouiminal  Law  Journal  Reports.  -iiOfl 

JHALA   MADARSANGJI  JEMAUI    r.   BAI   JETHIBA. 

Two  other  pleas  remain.  The  first  is  that  the  tracks  were  not  followed 
from  the  house  of  Granga  to  that  of  Meru.  But  the  road  was  a  principal 
and  much  used  one  and  it  also  appears  that  except  while  climbing  over  the 
wall  Meru  wore  boots.  It  would,  therefore,  have  been  useless  to  try. 
The  second  is  that  there  is  a  discrepancy  between  the  duration  of  the 
intimacy  between  Meru  and  Ganga  as  given  by  Lakhman  and  as  given  by 
Hira.  I  would  leave  it  to  the  Members  to  judge  whether  a  sister  was  not 
more  likely  to  know  the  exact  truth  than  a  brother.  It  is  no  doubt  pro- 
bable that  Meru's  visits  were  in  the  later  months  less  frequent  than 
formerly.  This  would  account  for  Lakhman's  belief  that  they  had  wholly 
stopped  and  also  for  the  jealous  passion  which  led  Meru  to  ]  commit  the 
murder. 

(Sd.)     (/.  A.  Kincaid,  President  and 
20th  January,  lOOG.  Judicial  Assistant. 

Order. 
The  court  is  unanimously  of  opinion  that  the  accused  is  guilty  of  the 
murder  of  Ganga  but  as  the  members  are  of  opinion  that  there  was  some 
motive  which  has  not  been  disclosed  and  that  the  crime  was  duo  to  a 
sudden  outburst  of  jealousy  the  accused  is  sentenced  to  undergo  transporta- 
tion for  life. 

20th  January,  1906. 

(Sd.)  C.  A.  Kincaid,  Judicial  Assistant,  Kathiawad  :  (Sd.)  Jhala 
Ohandrasingji  B. ;  (Sd.)     Purshottam  Moolji. 


(15  K.  L.  i?.,  363.) 

IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVERNOR, 

KATHIAWAD. 

Oct.  19       [CRIMINAL  REFERENCE  No.  1  of  1905-0(].]  1905. 

Premit .— H.  D.  Rendall,  Esq. 

JHALA  MADARSANGJI  JEMALJI,— appucakt— 

(Original  Accusep). 

Versus 

BAI  JETHIBA,—Oppoxent— (Original  (V>mplainant). 

Crinnnal  Procedure  (Me  (Act  V  of  1S98)  ss.  617,  620,  623  Dhpottal  of  projfcrfi/  after 
dtjicharge  or  acquittal— Order  a«  to  jhiMCiusUyH  of  Immoreahle  propeity—lndian  Penal  Code 
(Act  XL  VofJSeO)  M.  379,  447,  604— Theft  and  tre»pa«s—Cyinnnal  intent. 

A  Hindu  having  diecl  without  a  male  iasUe,  his  brother  removed  the  produce  of  the  de- 
ceasetl's  land  allegetl  to  be  in  the  possession  of  his  widow,  and  so  was  charged  by  her  for  theft 
and  trespass,  but  was  acquittetl  on  the  ground  that  there  was  no  criminal  intention.  The 
Magistrate,  however,  awarded  the  land  to  her  or  held  that  the  land  was  in  her  possession,  and 
ordered  the  produce  to  be  handed  over  to  he?.    Keld  (in  revision),  as  regards  the  produce,  that 
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the  onler  was  illegal  as  regards  the  produceaiid  ultra  rires  as  regains  the  immoveable  pro- 
perty, as,  if  in  an  enquiry  or  trial,  the  accused  had  been  discharged  or  acquitted,  the  court  was 
bouml  to  restore  any  property  in  dispute  to  the  jiossession  of  the  party  from  whom  it  was 
taken  ;  that,  unless  the  court  was  of  opinion  that  an  offence  had  been  committed  regarding 
Fuch  property,  s.  517,  Criminal  Procedure  Cede,  woukl  not  beApplicaUeand  that  the  difficulty 
as  to  rcfctoration  was  removed  by  tbe  recent  amendment  of  s.  5£0,  Crimiaal  Procedure  Code. 

HeJd,  as  regards  the  land,  that  though  the  Magistrate  bad  Ui  determine  tbe  question  (f 
possession  in  order  to  arrive  at  a  decision  as  to  whether  criminal  trespass  had  been  committed, 
that  fact  was  by  no  means  equivalent  to  a  necessity  for  putting  that  decision  into  operation 
for  the  settlement  of  civil  rights  and  liabilities  ;  an^l  that  his  finding  was  a  mere  obiter iutum 
in  reference  to  civil  rights. 

This  is  an  application  by  Madarsingji  Jemalji  for  revision  of  an  order 
of  the  Thandar  of  Wadhwan  directing  the  disposal  of  cotton  pods  and  of 
possession  of  immoveable  property  in  connection  with  a  criminal  case. 

The  facts  of  the  case  have  already  been  fully  fitated  by  the  Thandar 
and  it  is  necessary  to  record  merely  the  following  circumstances.  There 
were  two  brothers  8ardarsingji  and  Kesarisingji  of  whom  the  latter  died 
in  August  1904  leaving  him  surviving  two  daughters  and  no  male  issue. 
It  was  alleged  that  on  behalf  of  these  daughters  Bai  Jethibai  took  the 
produce  and  held  possession  of  this  land,  but  that  Madarsingji  removed 
the  cotton  pods  and  invaded  opponent's  possession.  The  opponent  accord- 
ingly charged  Madarsingji  with  the  commission  of  offences  under  sections 
a79,  447  and  504,  I.  P.  C,  and  the  Thandar  acquitted  Madarsingji,  hold- 
ing that  there  was  no  criminal  intention  and  that  neither  theft  nor  criminal 
trespass  had  been  committed.  As  regards  the  cotton  pods  produced,  how- 
ever, the  Thandar  directed  that  they  should  be  handed  over  to  complainant, 
whilst  as  regards  the  land  he  said  :  ^^  I  hold  that  the  possession  of  the 
land  of  Kesarising  is  with  Jethibai  on  behalf  of  the  two  daughters  after 
the  death  of  Kesarising."  It  is  against  this  order  as  regards  possession 
of  the  cotton  pods  and  of  the  land,  that  Madarsingji  the  applicant  aed 
original  accused  has  approached  this  court. 

The  District  Magistrate  directed  that  the  parties  should  be  referred 
to  this  court  as  a  High  Court,  and  has  not  passed  any  order  upon  the 
merits  of  the  case.  It  must  however  be  pointed  out  that  the  District 
Magistrate  had  full  power  and  authority  to  deal  with  an  <wder  of  the 
Thandar,  which  purports  to  be  passed  by  him  as  a  2nd  class  Magistrate 
jinder  section  517,  Cr.  P.  C.  This  power  is  conferred  by  section  520,  Cr. 
P.  C,  the  scope  of  which  hs^  been  considerably  extended  by  the  words 
added  at  the  end  of  the  section  by  a  recent  amendment.  It  is  clear  that 
the  District  Magistrate  could  have  taken  action  and  passed  necessary 
orders  under  this  section  and  a  foriiori  this  court  has  full  authority  to  do 
so  in  the  exercise  of  its  powers  of  criminal  revision. 
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Turning  now  to  the  merits  of  the  order  complained  of,  I  am  clear  that 
the  order  of  the  Thandar  is  illegal  as  regards  the  cotton  pods,  and  ultra 
rires  as  regards  the  immoveable  property,  if,  as  I  suppose,  there  is  meant 
to  be  an  order  in  respect  of  the  immoveable  property. 

First,  as  regards  the  cotton  pods,  the  only  order  which  the  2nd  class 
Magistrate  was  entitled  to  pass  after  an  acquittal  was  that  the  property 
should  be  restored  to  the  person  from  whose  possession  it  came.  It  in  an 
inquiry  or  trial  the  accused  has  been  discharged  or  acquitted,  the  court 
IS  bound  to  restore  any  property  in  dispute  to  the  possession  <)f  the  party 
from  whom  it  was  taken  ;  unless  the  court  is  of  opinion  that  an  ofFence  has 
been  committed  regarding  such  property,  section  517,  Cr.  P.  C,  would  not 
be  applicable  to  the  case.  No  exceptions  to  this  general  rule  have  been 
pointed  out  by  Mr.  Bhaichand  T.  Shah  who  represents  opponent :  he  has 
quoted  rulings  to  be  found  at  /.  L.  R.  9  Bom.,  p.  131  and  8  Bom.,  p.  338  ; 
but  these  are  rulings  which  refer  to  section  523,  Cr.  P.  (\,  as  is  shown  by 
the  decision  recorded  at  /.  L.  R.  17  Bom.,  p.  748. 

Mr.  Mohonlal,  barrister  for  applicant,  has  quoted  /.  L.  R.  14  Calc, 
p.  834,  22  Bom.,  p.  844,  30  Calc,  p.  690  and  1  Calc.  W.  y..  pp.  436  and 
461  in  support  and  illustration  of  the  general  principle  to  which  I  have 
already  adverted,  and  it  will  be  observed  that  the  difficulty  as  regards 
restoration  mentioned  at  14  Calc,  p.  834  has  been  removed  by  the  amend- 
ment of  section  520,  Cr.  P.  ('.,  to  which  I  have  already  alluded.  It  is  clear 
therefore  that  the  Magistrate  had  no  jurisdiction  to  do  otherwise  than 
direct  the  restoration  of  the  cotton  pods  to  the  present  applicant  and 
original  accused  Madarsingji,  from  whose  possession  they  came.  If  it 
were  argued  that  the  Magistrate's  order  was  under  the  circumstances  a 
reasonable  one,  the  reply  must  be  that  where  no  criminal  offence  has  l)een 
committed,  Criminal  Courts  are  not  authorized  to  interfere,  and  it  is 
certainly  most  undesirable  that  a  Magistrate  should  take  upon  himself  to 
usurp  the  functions  of  a  Civil  Cowri.  A  Magistrate  cnn  adjudicate  such 
claims,  onlv  in  cases  where  section  523,  Cr.  P.  C,  comes  into  operation, 
and  I  must  therefore  hold  that  the  Thandar's  order  was  illegal. 

As  regards  the  immoveable  property,  it  is  not  clear  y^hoiher  the 
Magistrate  intended  to  pass  an  order  as  regards  its  possession.  If  he  did 
so  intend,  such  order  is  plainly  ultra  vires,  for  section  517,  (V,  P.  C,  refers 
to  property  in  respect  to  whiJh  an  offence  appears  to  have  been  committed. 
The  Magistrate  did  not  find  that  any  offence  had  been  committed  and  he 
could  not  therefore  pass  any  onler  as  regards  possession.  It  is  argued 
that  the  Magistrate  had  to  determine  the  question  of  possession  in  order  to 
arrive  at  a  decision  as  to  whether  ^'  (Criminal  trespass  "  had  been  committed 
or  not.     This  no  doubt  may  be  perfectly  true.     But  the   fact  that   it   was 


Digitized  by 


Google 


312  The  C*jiiminal  Law  JorRXAL  Reports.  [Vol.  m 

EMPEROR   r,   MOHAN   TRIBHOVAX. 

necessary  for  the  Magistrate  to  arrive  at  a  certain  decision  in  virtne  of 
his  criminal  jurisdiction  is  by  no  ine^ns  equivalent  to  a  necessity  for 
putting  that  decision  into  operation  for  the  settlement  of  civil  rights  and 
liabilities.  It  is  one  thing  to  say. ''  I  hold  B  was  in  possession,"  and  it  is 
another  thing  to  say  ''  Therefore  I  award  possession  to  B."  The  Magistrate 
was  justified  in  recording  a  finding  as  to  possession  ;  but  his  finding  as  a 
Magistrate  is  under  the  circumstances  a  mere  obiter  dictum  in  reference 
to  civil  rights.  Once  the  Magistrate  decided  that  there  was  no  criminal 
offonce,  he  divested  himself  of  jurisdiction  to  decide  the  question  of  posses- 
sion, which  must  therefore  remain  undisturbed.  It  may  not  be  easy  to 
imagine  a  case  in  which  immoveable  property  would  be  legally  affected 
by  an  order  under  section  517,  (V.  P.  C. ;  but  whether  that  be  so  or  not, 
section  145,  Criminal  Procedure  Code,  prescribes  the  procedure  for  deal- 
ing with  immoveable  property  concerning  which  there  have  arisen  disputes 
likely  to  cause  a  breach  of  the  peace,  and  with  such  cases  Magistrates  of 
the  2nd  class  are  not  empowered  to  deal.  If  the  Thandar  has  passed  an 
order  as  regards  the  possession  of  this  land,  it  must  be  quashed  ;  if  he  has 
merely  expressed  an  opinion,  this  opinion  of  his  pronounced  by  him  as  a 
Magistrate  cannot  be  allowed  to  affect  the  civil  rights  of  the  parties. 

On  the  merits  of  the  case  itself  I  do  not  wish  to  enter  here.  But  as 
far  as  I  have  been  able  to  gather  the  essential  facis,  I  may  say  that  the 
present  opponent  Bai  Jethibai  (who  represents  the  minor  daughters)  does 
not  appear  to  be  in  possession  of  the  land  in  question  at  the  present 
moment.  If  she  be  so  advised,  the  civil  court  will  pronounce  a  verdict 
upon  her  claim  in  due  course. 

On  the  above  grounds  I  direct  that  the  cotton  pods  in  question  should 
be  handed  over  to  the  possession  of  applicant  Madarsingji  Jemalji  and 
that  the  present  possession  of  the  immoveable  property  concerned  do 
remain  undisturbed  and  unaffected  by  the  order  of  the  Criminal  Court  of 
the  2nd  class  Magistrate,  which  order  is  ultra  vires  and  inoperative. 
Rajkot,  (Sd.)     H.  D.  Kendall, 

19th  October,  1005.  Judicial  Assistant,  Kathiawar. 


(16  K.  L.  R,,  369.) 

IN  THE  (^OURT  OF  THE  AGENT  TO  THE  GOVERNOR, 

KATHIAWAD. 

July  10   [CRIMINAL  SESSIONS  CASE  No.  0  of  1905^(1.]      1905. 

Present ;— W.  T.  W.  Baker,  Esq. 

EMPEROR  r.  MOHAN  TRIBHOVAN  and  another. 

ChnfeHMum  adhereti  to  heforr  Cimmittiwf  Magititrate  bvf  vetrarted  at  trial  oh  ground  of 
nUtreutment  by  ^Mflice—Con/cMioH  rejffafed  br/ore  Chmmittlnff  Maghtrate  in  prf^nre  of  ^iee 
—  ('ncitrvoborated  confemoH, 
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Though  there  is  no  rule  of  law  that  a  retracte  I  confession  must  be  supported  by  inde- 
))en(1ent  evidence,  still  the  use  to  be  made  of  such  a  confession  in  a  matter  of  prudence  and  to 
the  use,  which  the  court  makes  of  a  retracted  confession,  depends  on  whether  the  couit 
believes  it  or  not,  and  in  determininj?  whether  to  believe  it,  the  court  must  be  guidetl  by  the 
circum-itnnces  of  the  case,  that  is.  the  evidence  produ^e-l  which  is  consistent  «>r  inconsistent 
with  the  confession. 

If  each  of  the  accused  persons  acknowledges  having  taken  an  active  part  in  an  offence, 
the  implication  is  sufficiently  substantial  to  warrant  the  use  of  the  confc^f-ion  of  one  against 
the  other  or  others,  if  the  confessions  are  regarded  as  voluntary  and  true. 

Address  to  the  Members. 

In  this  case  tho  accused  are  charged  witli  the  murder  of  one  Girja,  a 
girl  7  or  8  years  old,  at  Chuda  on  the  2nd  May  1905,  by  strangling  her. 

The  facts  alleged  by  the  Prosecution  are  that  the  girl  was  missed 
with  the  ornaments  she  was  wearing  on  the  2nd  May,  that  on  the  5th  May 
her  dead  body  stripped  of  the  ornaments  was  found  in  a  compound  of  a 
tcada  used  for  storing  hay  and  belonging  to  accused  No.  1  and  that  death 
was  found  to  be  due  to  strangulation.  That  on  3rd  June  in  consequence 
of  information  received  tho  police  arrested  accu.sed  1  who  made  a  full 
confession  implicating  accused  2  and  produced  property  belonging  to  the 
deceased,  and  that  accused  2  on  being  arrested  also  confessed.  The 
accused  were  accordingly  committed  to  this  ( *ourt  on  the  charge  of  murder- 
ing Girja. 

The  points  for  the  (.'ourt's  decision  are 

1,  Whether  Girja  was  murdered  ? 

2.  If  so  whether  she  was  murdered  by  accused  1  and  2  ? 

As  regards  the  first  point  there  can  be  no  doubt  that  Girja  was 
murdered.  She  was  missed  on  the  2nd  May  and  on  the  5th  her  dead 
body  was  found  in  the  compound  of  a  icada  belonging  to  accused  1,  The 
punch  found  that  death  was  due  to  strangulation,  and  the  Hospital 
Assistant  has  d<*posed  that  the  trachea  was  ruptured  which  can  only  be 
caused  by  violence.  It  is  therefore  clear  that  her  death  was  due  to  stran- 
gulation. 

2.  Next  as  to  whether  she  was  murdered  by  accused  1  and  2.  This 
point  rcHjuires  most  careful  consideration.  The  evidence  against  the 
accused  consists  of  their  confessions  which  they  adhered  to  before  the 
Committing  Magistrate  but  have  retracted  in  this  court,  alleging  ill-treat- 
ment by  the  police,  next,  the  evidence  relating  to  the  production  of  pro- 
perty by  Mohan  accused  1,  the  evidence  of  Chhagan  as  to  the  accused 
giving  him  a  '  Kamp  '  or  Earring,  and  the  incident  of  the  crowbar.  If 
this  evidence  is  believed  it  will  obviously  strongly  corroborate  the  con- 
fession^.    If  disbalieved  the  confession^  will  probably  be  held  to  be  false. 
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The  law  on  the  subject  of  retracted  confessions  is  plain.  Though 
there  is  no  rule  of  law  that  a  retracted  confession  must  be  supported  by 
independent;  evidence,  if  made  voluntarily,  still  the  use  to  he  made  of  such 
a  confession  is  a  matter  of  prudence  as  laid  down  in  /.  L.  Ji.  XTX  Bom., 
72S  and  /.  L.  Ji.  XXIII  Bom.,  316. 

The  use  which  the  court  makes  of  a  retracted  confession  depends  on 
whether  the  court  believes  it  or  not,  and  in  determining  whether  to  believe 
it  the  court  must  be  guided  by  the  circumstances  of  the  case,  that  is  the 
evidence  produced  which  is  consistent  or  inconsistent  with  the  confession. 

Now  in  the  present  case  the  allegation  of  the  prosecution  is  that  the 
deceased  was  wearing  certain  ornaments  on  the  day  on  which  she  was 
missed  and  that  some  of  these  ornaments  were  produced  by  accused  1.  It 
is  for  the  prosecution  to  prove  that  on  the  day  on  which  Girja  disappeared 
she  was  wearing  certain  ornaments.     This  has  not  been  done. 

No  witness  has  been  called  to  prove  ^hat  on  the  day  on  which  ftirja 
was  lost  she  was  wearing  particular  ornaments,  or  in  fact  any  ornaments 
at  all.  Her  mother  or  some  female  of  the  family  should  have  been  called 
to  prove  this,  as  could  easily  have  been  done.  All  we  have  are  vague 
statements  that  it  was  said  she  was  w^earing  such  and  such  ornaments.  No 
list  of  ornaments  has  been  produced. 

She  is  alleged  to  have  been  missed  while  following  her  mother  in  the 
afternoon.     Her  mother  has  not  been  called  to  prove  this. 

The  ornaments  before  the  court  are  of  an  ordinary  type  such  as  can 
be  got  anywhere.  It  is  admitted  that  they  bear  no  mark  of  identification. 
The  evidence  connecting  them  with  Girja  is  that  of  Laxmiram  Exh.  2 
whose  identification  does  not  appear  to  me  satisfactory  of  Dayalji  Exh.  3 
who  identified  the  ornaments  in  the  Lower  Court  after  a  veiled  threat 
from  the  Police,  and  by  Vejnath  Exh.  4.  None  of  these  witnesses  Wn 
point  out  any  mark  or  any  special  reason  for  identifying  the  ornaments 
as  Girja's,  and  I  think  it  would  be  hardly  safe  to  rely  on  them.  The 
goldsmith  who  made  the  ornaments  is  not  called.  Next  as  to  the  evidence 
of  Chhagan  confectioner  that  the  accused  offered  him  a  golden  earring  for 
a  pound  of  sweets,  and  that  he  took  it  and  returned  it  the  next  day  to 
them  as  he  feared  it  might  be  connected  with  the  murder  of  Girja,  and 
his  own  nephew  had  been  arrested. 

In  the  first  place  this  '  Kamp  '  is  not  forthcoming,   it   is   not   proved 
that    Girja   was  wearing  a  kamp  on  the  day  on  which  she  was  missed  and 
it  is  not  proved  that  the  Kamp  was  Girja's,     This  witness  states  first   that 
he  returned  the  k:imj>  because  he  heard  th?   girl    was    missing   and   again 
that  he  heard  the  girl  was  missing  2  days  after  he  returned  the  kamp. 
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This  witness  states  that  he  takes  opiain  and  does  not  know  what  he 
has  stated.  He  contradicis  the  confessions  as  to  the  return  of  the  kamp. 
The  acodsed  «ay  they  took  it  back.  With  regard  to  the  crowbar  it  appears 
from  the  evidence  of  the  Faujdar  that  he  found  the  crowbar,  which  the 
accused  had  mentioned  in  their  confessions.  The  panch  Jethahl  stated 
accused  1  pointed  it  out. 

This  would  he  corroborative  evidence  only  against  accused  1.  With 
regard  to  this  it  has  been  pointed  out  on  behalf  of  accused  that  to  use  so 
large  and  heavy  an  instrument  for  opening  the  links  of  the  silver  chains 
before  the  court  would  cause  marks  on  the  chains  and  on  the  Ixxly  of 
deceased  ;  but  there  are  no  marks  on  the  chains  and  the  panch  have  stated 
that  there  was  no  mark  of  violence  on  the  body  of  deceased  except  on  the 
throat. 

The  circumstances  under  which  the  confessions  were  taken  are  some- 
what peculiar. 

According  to  the  statement  of  the  Faujdar  the  accused  No.  1  was 
arrested  at  8  p.  m.  and  at  once  confessed  though  there  can  have  been 
practically  no  evidence  against  him.  He  was  then  sent  to  the  Magistrate 
who  recorded  his  confession  after  9  p.  m.  He  was  then  brought  back  and 
produced  the  property  in  the  presence  of  the  panch,  and  was  then  sent 
back  to  the  Magistrate  who  recorded  his  additional  confession  after  mid- 
night. According  to  the  endorsement  made  by  the  Magistrate  it  was 
iini^hed  at  2  a.  m.  on  June  2nd.  At  1  a.  m.  the  Faujdar  sent  for  accused 
2  who  had  been  at  large  till  then,  though  his  name  had  been  mentioned 
by  accused  1  at  about  8-30  p.  m.  when  he  was  arrested.  Accused  2  was 
then  sent  to  the  Magietrate  at  about  2  a.  m.  that  is  early  on  %he  morning 
of  the  3rd  June.  The  Magistrate  has  however  recorded  his  confession  as 
taken  on  2nd  June,  without  any  endorsement  of  the  time,  though  accord- 
ing to  the  Faujdar  it  must  have  been  taken  early  on  the  morning  of  the 
3rd  June  ;  it  is  argued  that  this  shows  that  acci^sed  2's  statement  was 
first  recorded  on  2nd  June  at  some  time  not  out  of  the  ordinary,  whereas 
accused  I's  statement  was  recorded  in  the  middle  of  the  night  and  Tience 
the  time  was  noted.  Sbme  support  is  lent  to  this  inference  by  the  fact 
that  the  reports  sent  separately  with  each  accused  are  registered  and 
numbered  in  the  wrong  order,  indicating  that  accused  2  was  sent  first  to 
the  Magistrate,  not  accused  1  as  stated  by  the  Faujdar,  and  this  may  raise 
some  doubt  as  to  the  circumstances  under  which  the  confessions  were 
recorded.  It  is  explained  as  a  mistake  of  a  karkun,  but  as  thf»re  was 
plenty  of  time  to  prepare  the  reports  this  explanation  is  hardly  satisfactory. 

It  is  also  remarkable  that  the  Magistrate  should  have  sat  up  almost 
all  night  at  the  Durbargadh  to  record  confessions  ;  neither  his  house  nor 
his  f ^ourt  are  situated  there. 
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It  is  to  bo  noted  that  accused  2  took  the  police  to  several  places  to 
show  them  property,  but  produced  none.  If  his  confession  was  voluntary 
and  true  he  would  presumably  have  produced  it.  He  cannot  have  for- 
gotten where  he  had  hidden  it. 

It  has  been  argued  by  Mr.  Joshi  that  accused  I's  confession  would 
not  be  evidence  against  accused  2,  because  each  tries  to  throw  the  blame 
on  the  other.  After  reading  the  confessions  however  I  find  that  each 
acknowledges  having  taken  an  active  part  in  the  murder  and  the  implica- 
tion would  be  sufficiently  substantial  to  warrant  the  use  of  the  confession 
of  one  against  the  other,  if  the  confessions  were  regarded  as  voluntary  and 
tnie.  In  the  circumstances  of  the  present  case  the  manner  in  which  the 
confessions  were  made  together  with  the  nature  of  the  other  e\ddence  in  the 
ease  must  give  rise  to  doubt  as  to  their  genuineness. 

According  to  the  confessions  these  2  boys  lured  the  girl  away  from 
her  mother  at  3  p.  m.  in  the  street  and  t3ok  her  to  the  tvada  used  for 
storing  hay  where  they  murdered  her.  It  is  in  evidence  that  the  walls 
on  2  sides  are  not  very  high,  and  that  there  is  waste  land  round  across 
which  people  pass.  There  is  also  a  road  to  the  North.  It  seems  prima 
fane  improbable  that  the  2  boys  would  have  chosen  a  place  and  time  where 
thoy  were  likely  to  be  caught,  for  the  perpetration  of  a  particularly 
atrocious  murder.  It  is  to  be  observed  that  the  wada  on  the  north  abuts 
on  a  ruined  city  wall,  a  dry  tank  and  then  open  country  and  that  it  is 
admittedly  possible  for  any  one  to  have  dropped  the  corpse  over  the  north 
wall,  as  the  Faujdar  at  first  suspected,  and  consequently  looked  for  tracks. 
According  to  the  confessions,  the  corpse  was  buried  for  3  days  in  a  dung- 
hill and  then  taken  out  and  placed  on  the  dunghill,  '•  for  fear  it  should 
stink."  The  prosecution  would  have  done  well  to  produce  the  petticoat  in 
which  the  body  was  clothed,  since  from  this  it  might  have  been  possible 
to  infer  whether  the  body  had  been  really  buried  for  3  days  in  a  dunghill 
or  not.     It  was  however  burned  with  the  corpse. 

To  sum  up. 

There  is  no  evidence  that  the  deceased  was  wearing  any  particular 
ornaments,  much  less  the  ornaments  l)efore  the  Court  on  the  day  in  ques- 
tion or  that  she  left  her  house  with  her  mother  at  any  particular  time,  or 
was  seen  with  the  accused  near  the  scene  of  offence — 3  days  later  her 
body  was  found  with  marks  of  strangulation  but  no  other  marks  of 
A  iolence,  in  the  wada  of  accused  I's  father,  at  a  spot  where  the  body 
could  have  been  thrown  over  the  wall.  For  a  month  nothing  takes  place 
except  that  certain  people  are  arrested  and  discharged  for  lack  of  evidence. 
On  2nd  June  the  accused  are  arrested  and  at  once  make   full   confessions. 
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Accused  1  further  produces  property  which  is  not  satisfactorily  proved  to 
have  belonged  to  deceased.  Chhagan  who  kept  quiet  for  a  month  deposes 
to  their  bringing  him  a  '  kamp  '  which  is  not  in  any  way  identified  as 
having  belonged  to  the  deceased.  The  crowbar  which  is  really  a  part  of 
a  plough  is  found  in  an  open  compound  and  accused  point  it  out  as  the 
one  which  they  used.  The  confessions  were  repeated  l)efore  the  Com- 
mitting Magistrate  in  the  presence  of  the  Faujdar  on  June  7th.  In  this 
court  they  are  retracted.  The  use  to  be  made  of  these  confessions  is  a 
matter  of  prudence,  but  in  view  of  the  absence  of  most  important  evidence 
on  the  part  of  the  prosecution,  m.,  evidence  that  the  girl  was  wearing  the 
ornaments  produced  by  the  accused  when  she  was  missed  or  that  she  was 
missed  at  the  time  and  place  stated  by  the  accused,  together  with  the 
circumstances  under  which  these  confessions  were  recorded,  it  will  appear 
that  there  is  ground  for  reasonable  doubt,  to  the  benefit  of  which  the 
accused  are  entitled. 

10th  July,  1905.  (Sd.)     W.  T.  W.  Baker, 

President. 
Finding. 

The  court  unanimously  finds 

Mohan  Tribhowan. 

Chhotalal  Venirani. 

not  guilty  of  the  offence  stated  in  the  charge,  viz.,  the  murder  of  one  Girja, 

under  section  302,  I.  P.  C,  and  the  court  direct  that  the  said    Mohan    and 

Chhotalal  be  acquitted  and  discharged. 

10th  July,  11)05. 

(Sd.)  W.  T.  W.  Baker,  President  and  Judicial  Assistant,  Kathiawad; 
(Sd.)  Shivsingji,  Chief  of  Gadhka  ;  (Sd.)  Madhavrai  N.  Mehta  ;  (Sd.) 
Amritlal  Motilal  ;  (Sd.)     Dolatram  Vajeram  Buch. 


(15  K.  L.  !{.,  377.) 

IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVEHNOK, 

KATHIAWAD. 

April  12  [CRIMINAL  SESSIONS  CASE  No.  ID  of  10014)5.]    lt>05. 

Present : — C.  A.  Kincaid,  Esq.,  I.  C.  S. 

EMPEROR  V.  WOMAN  BEHNI  BECHAR  and  another, 

Indian  Penal  Code  (Act  XLVoflSGO)  s$.  302,  107,  318— Murder,  abetment,  and  conrml- 
ment  of  hirth—Ttwowinj  alite  a  newly  horn  child  into  an  open  pit— Criminal  Procedure  Code 
(Act  Vof189fi)M,$71. 

Where  a  woman,  who  had  thrown  her  newly  born  child  naked  into  a  pit  in  an  open  place 
said  in  her  first  utitsment  that  she  did  give  birth  to  it  but  that  it  died  after  delivery,  while  in 
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lier  second  statement  that  she  at  once  threw  it  away  there  without  looking  at  it,  ami  where 
the  witnesHcs,  who  said  that  the  child  was  alive  when  thrown  away,  contradicted  themselves 
an<l  each  other  at  every  point,  held  that  she  was  guilty  under  s.  318,  and  not  under  s.  302. 
I.  P.  r. 

If  a  court  is  not  absolutely  satisfied  that  an  accused,  who  pleads  guilty  when  the  cbaige  is 
real  to  him,  fully  grasps  the  serious  nature  of  his  admission,  his  plea  should  be  recorded  (s.  271, 
Criminal  Piojedurc  Ckxle)  but  the  court  should  procectl  to  try  him. 

Address  to  the  Members. 

The  accused  1  stands  charged  in  this  case  with  having  on  or  about 
the  4th  March  committed  the  murder  of  her  recently  born  child  and  there- 
by committed  an  offence  punishable  under  section  302, 1.  P.  C. 

The  accused  2  stands  charged  with  having  on  the  same,  date  abetted 
the  commission  of  the  above  murder,  an  offence  punishable  under  sections 
a02  and  lOD  of  the  Indian  Penal  Code. 

The  accused  pleaded  guilty  when  the  charge  was  read  to  her  but  not 
being  absolutely  satisfied  that  she  fully  grasped  the  serious  nature  of  her 
admission  I  recorded  her -plea  under  section  271  and  proceeded  to  try  her. 

The  questions  for  the  Court  to  decide  are  : — 

(1)  whether  the  ac^^used  1  did,  on  the  4th  March,  murder  her  newly 
born  child. 

(2)  whether  the  accused  2  did  such  acts,  as  may  be  deemed  abetment 
within  the  meaning  of  section  107  of  the  Indian  Penal  Code. 

The  facts  of  the  case  are  somewhat  as  follow^s.  During  the  famine 
of  1899-1900  the  Irish  Presbyterian  Mission  in  Kathiawar  collected  at 
various  places  a  number  of  orphans  and  have  since  been  educating  and 
bringing  them  up.  The  accused  1  Behni  and  the  witnes^ses  Kunku,  Kesar 
and  Kushal  were  in  the  orphanage  at  Gogha  and  the  matron  of  that 
orphanage  was  the  accused  Laxmi  who  received  as  salary  Rs.  5  a  month 
besides  lx>ard  and  lodging.  Early  this  year  the  Mission  Council  decided 
to  send  the  girls  in  the  Gogha  Orphanage  to  Wadhwan  and  the  boys  in  the 
Wadhwan  Orphanage  to  Gogo  with  the  object,  it  may  be  assumed,  of 
keeping  apart  the  two  sexes.  On  the  14th  February  to  this  decision 
effect  was  given  and  Laxmi  took  the  49  Gogha  orphan  girls  to  Wadhwan 
where  they  were  placed  under  the  charge  of  Miss  Montgomery  who  had 
reached  Wadhwan  only  3  days  before.  Laxmi  on  her  arrival  appears  to 
have  been  placed  in  charge  of  not  only  the  Gogha  girls  but  the  Wadhwan 
girls  as  well.  At  11  a.  m.  on  the  4th  March  Miss  Montgomery  summoned 
her  in  connection  with  some  work  when  she  at  once  reported  that  there 
was  a  child  lying  outside  the  Mission  compound.  She  then  at  Miss 
Montgomery's  request  took  her  to  the  spot.  The  latter  found  that  a  child 
was  lying  in  a  pit  100  yards  or  so  from  the  Mission  house  building.  She 
at  once   sent   for   the   Chief  Constable  who  himself  did  not  go  but  in  his 
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place  the  Head  Constable  arrived.  After  some  enquiries  he  returned  to 
Miss  Montgomery  and  said  that  the  child  must  have  been  put  in  the  pit 
by  some  one  in  the  Mission  compound.  He  and  Miss  Montgomery  went 
outside  and  it  was  found  that  there  were  bloodstains  beneath  a  khijJa  tree 
and  footsteps  that  went  therefrom  into  the  Mission  compound.  Further 
enquiries  led  to  the  discovery  that  the  girl  Behni  was  ill  but  she  denied 
all  knowledge  of  the  bloodstains.  Miss  Montgomery,  hewever,  who  is  a 
licentiate  of  the  Edinburgh  Royal  College  of  Surgeons  examined  Behni  and 
discovered  that  she  had  recently  given  birth  to  a  child.  She  again  sent 
for  the  Chief  C/onstable  who  this  time  came  in  person  and  she  told  him 
that  she  did  not  think  there  was  any  necessity  for  a  criminal  enquiry  as 
the  girl  Behni  waj^,  so  Lakhmi  had  told  her,  out  of  her  mind.  As  Miss 
Montgomery  promised  to  refer  the  matter  to  the  Superintendent  of  Agencv 
police  the  Faujdar  suspended  further  investigation.  Miss  Montgomery 
the  same  day  telegraphed  for  Mr.  Johnson  who  came  on  the  5th  March 
from  Gogho.  He  who  had  known  Behni  was  able  to  say  that  she  was  in  no 
way  insane  and  the  Faujdar  was  therefore  asked  to  renew  his  enquiries. 
The  same  day  the  accused  1  and  2  were  arrested.  The  corpse  of  the  child 
liad  been  buried  the  previous  day  by  the  Mission  hhangL  The  accused 
were  sent  to  the  Magistrate  before  whom  on  the  8th  March  Behni  made  the 
confession  filed  as  Exh.  8  A.  Lakhmi  made  no  confession  and  has  all 
along  denied  any  complicity  in  the  affair.  The  case  was  committed  for 
trial  on  the  9th  March, 

I  shall  first  deal  with  the  charge  against  accused  L  There  are  sevenil 
atlmitted  |)oints.  It  has  never  been  denied  that  Behni  gave  birth  to  a  child 
nor  that  the  child  found  in  the  pit  was  hers.  She  has  admitted  this  in  her 
1st  confession.  Her  words  are.  "  On  Saturday  after  coming  from  church 
I  gave  birth  to  a  child.  I  do  not  know  whether  it  was  a  male  or  female 
child.  It  died  soon  after  delivery.  As  I  was  afraid  I  threw  it  down 
below  on  the  sloping  ground."  Mr.  Manshankar  the  C'ounsel  engaged  by 
the  Crown  on  the  accused  I's  behalf  and  who  has  also  very  kindly  and 
eflficiently  acted  as  ^amicus  eurifP  '  on  behalf  of  accused  2,  has  contended 
that  the  accused  1  did  give  birth  to  a  child  that  it  died  and  that  she 
threw  it  into  the  pit  where  it  was  found,  and  that  in  doing  so  she  com- 
mitted no  offence.  This  first  story  of  the  accused  1  has,  however,  been 
seriously  impugned  by  her  later  version.  She  has  stated  both  in  the 
Deputy  Assistant's  Court  and  in  this  Court  that  she  threw  the  child  away 
without  looking  at  it.  She  has  w  ithdrawn  her  plea  therefore  that  the 
child  died  before  it  was  thrown  away.  We  have  therefore  the  two  \ery 
important  admissions  that  the  child  was  born  alive  and  was  at  once  thrown 
into  the  pit.     These  admissions  have  been  very    strongly   corroborated   by 
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Kunku.  Now  Kunku's  evidence  has  been  very  severely  commented  on 
by  Mr.  Manshankar  and  so  far  as  her  allegations  against  Lakhmi  are  con- 
cerned I  do  not  think  that  she  is  a  reliable  witness.  For  the  probable 
reason  that  the  girls  who  had  helped  Behni  wished  to  free  themselves  from 
blame  they  fastened  it  on  Lakhmi  but  there  is  no  obvious  cause  why  they 
should  have  given  false  evidence  against  Behni  whom  all  along  they  tried 
to  shield  and  with  whom  they  had  been  brought  up.  Moreover  the  accused 
1  has  admitted  that  Kunku  assisted  her  in  the  delivery.  This  admission 
establishes  in  a  great  measure  the  truth  of  Kunku's  story  so  far  as  it 
relates  to  Behni  and  Kunku  has  deposed  that  the  child  was  living  not  only 
when  she  gave  it  back  to  Behni  but  when  she  saw  it  afterwards  in  the  pit. 
Lakhmi  has  indeed  denied  that  it  was  then  alive  but  I  do  not  attach  great 
weight  to  her  statement  for  as  she  did  not  take  any  steps  to  rescue  it  she 
may  be  afraid  of  being  punished  for  her  negligence.  I  think  therefore 
that  we  may  accept  as  true  the  first  statement  of  the  accused  1  corrobo- 
rated by  Kunku  that  the  child  was  born  alive  and  her  2nd  statement  that 
she  at  once  threw  it  into  the  pit.  Now  Miss  Montgomery,  who,  as  I  have 
stated,  is  a  doctor,  has  deposed  that  a  child  placed  in  the  pit  where  this 
one  was  found  would  die  and  this  requires  no  demonstration.  A  newly 
born  child  left  naked  and  without  food  is  bound  in  the  ordinary  course  of 
nature  to  die  eventually  and  from  the  accused  I's  confession  it  is  clear 
that  she  never  intended  to  return  and  nurse  her  baby.  I  think  therefore 
that  the  court  is  in  duty  bound  to  convict  the  accused  1  of  murder.  At 
the  same  time  I  am  of  opinion  that  the  case  is  one  in  which  His  Excellency 
in  Council  may  think  fit  to  exercise  the  crown's  prerogative  of  mercy  and 
reduce  the  sentence  which  in  murder  cases  the  court  is  under  the  Penal 
t  >ode  required  to  pass.  In  case  of  a  conviction  I  propose  with  the  consent 
of  the  Members  to  bring  the  case  to  his  fovourable  notice. 

I  now  come  to  the  case  of  Lakhmi  accused  2.  She  has  been  charged 
with  abetting  the  nmrder.  Abetment  has  been  defined  in  section  107  as 
follows. 

A  person  abets  the  doing  of  a  thing  who  jirst — instigates  any  person 
to  do  that  thing  ;  or  secondlt/  engages  with  one  or  more  other  person  or 
persons  in  any  conspiracy  for  the  doing  of  that  thing,  if  an  act  or  illegal 
omission  takes  place  in  pursuance  of  that  conspiracy  and  in  order  to  the 
doing  of  that  thing  ;  or 

Tliirdlt/  intentionally  aids  by  any  act  or  illegal  omission  the    doing   of 
that  thing." 

Now  the  allegation  made  against  Lakhmi  is  that  previous  to  the  com- 
mission of  the  murder  she  instructed  Kunku  how  to  cut  the  child's 
umbilical   cord   and  told  Behni  to  throw  away  the  child  when  it  was  born. 
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Ai»  regards  the  first  allegation  I  do  not  understand  how  it  ostablishcs  in 
any  way  Lakhmi's  guiU.  But  the  2nd,  no  doubt,  if  proved,  would  be  an 
instigation  within  the  meaning  of  section  107.  Now  what  is  the  evidence 
to  establish  it  ?  The  accused  1,  it  should  be  remembored,  has  denied  that 
Lakhmi  told  her  any  thing.  The  learned  Prosecutor  has  argued  that  the 
two  prisoners  have  been  a  long  time  together  in  jail  and  that  the  accused 
1  is  now  trying  to  shield  Lakhmi.  But  it  has  escaped  his  notice  that 
Behni  told  the  san^e  story  to  the  2nd  class  Magistrate  on  the  8th  March! 
She  told  him  that  Lakhmi  first  knew  of  the  matter  when  Kesar  and  Kunku 
support<*d  her  into  the  house  after  the  child  had  been  disposed  of. 

Again  the  circumstances  surrounding  the  crime  bear  none  of  the 
traces  of  an  experienced  hand.  It  would  require  very  strong  evidence  to 
convince  a  judge  that  an  intelligent  and  experienced  woman,  such  as 
Likhmi  appears  to  be,  would  direct  Behni  in  the  presence  of  a  room  full 
of  girls  to  throw  he^r  child  away  directly  it  was  born  and  that  once  the 
crime  was  committed  would  herself  report  that  a  child's  body  lay  in  the 
spot  where  at  her  suggestion  it  had  been  placed.  It  would  have  been  not 
difficult  to  lead  Behni  some  distance  away  and  after  her  delivery  bury  or 
conceal  the  body  at  such  a  distance  that  it  would  never  have  been 
found. 

But  in  place  of  such  strong  evidence  we  have  nothing  but  the  evidence 
of  Kunku,  Kesar  and  Kushal,  who  according  to  their  own  statements  were 
privy  to  the  crime.  They  saw  the  child  lying  alive  in  the  pit  and  they 
let  it  remain  there.  They  knew  that  Behni  was  going  to  have  a  child  and 
they  assisted  her  delivery  and  concealed  the  birth.  Moreover  they  have 
contradicted  themselves  and  each  other  at  every  point.  Kunku  has  said 
that  the  accused  2  told  her  to  cut  the  child's  umbilical  cord  and  Behni  to 
throw  the  child  away  at  practically  the  same  time  on  Friday  evening. 
She  never  mentioned  in  the  Lower  Court  that  she  was  present  when  Behni 
was  ordered  to  throw  away  the  girl  and  from  the  police  she  withheld 
Lakhmi's  instructions  to  cut  the  umbilical  cord.  Kesar,  whose  demeanour 
was  that  of  an  untruthful  witness  aifect<?d  to  have  been  also  present.  She 
however  stated  that  the  instructions  to  cut  the  umbilical  cord  were  given 
on  Saturday  evening  after  the  child  had  been  buried.  It  is  true  that 
eventually  she  said  Friday  evening  but  it  was  evident  that  she  was  not 
speaking  the  truth.  This  is  the  first  time  moreover  that  she  ever  stated 
that  she  was  present  when  Lakhmi  spoke  in  this  way  to  Kunku.  And 
he  further  contradicted  both  herself  and  Kunku  as  io  the  hour  when 
liakhmi  told  Behni  to  throw  away  the  child.  I^astly  she  has  said  that 
when  Lakhmi  spoke  to  Kunku,  Kesar  was  present,  a  fact  denied  })y  both 
Kunku  and  Kesar  herself, 
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l/nder  these  circumstances  I  would  ask  the  Members  to  disre^;iird  thf 
evidence  of  these  three  girls  so  far  as  H  relates  to  the  alleged  crime  of 
Lakhmi  and  acquit  accused  No.  2. 

(8d.)     (\A.  Kincaid, 

12th  April,  1905.  Judicial  Assistant,  Kathiawar. 

The  Majority  of  the  members  being  of  opinion  that  section  318,  rather 
•than  section  302,  should  be  applied  to  the  case  the  accused  1  is   convicted 
under   section   318   and   is   sentenced  to  undergo  twelve  months'  rigorous 
imprisonment. 

The  Members  are  unanimously  of  opinion  that  the  accused  2  is  not 
guilty.     She  is  accordingly  acquitted  and  discharged. 

12th  April,  1905. 

(Sd.)  C.  A.  Kincaid,  President  and  Judicial  Assistant,  Kathiawad  ; 
(Sd.)  Huseinyavarkhanji ;  (Sd.)  Ohaturbhai  B.  Patel,  Veraval  Munsift ; 
(Sd.)  Shamshankar  J.  Naib  Manager,  Manavadar;  (Sd.)  Chintaman 
R.  Sukhshawkar,  Mamlatdar  and  First  class  Magistrate,  Jaf  rabad. 


(26  A.  W.X.,6L) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALIJ^HABAD. 

Feb.  2  [CRIMINAL  REVISION  No.  11  of  1906.]  1906. 

Present : — Mr.  Justice  Aikman. 

EMPEROR  r.  NAGESHWAR. 

Penal  Code  (Act  Xo.  XLV  of  I860),  *.  307  JMcoittf  with  tise  tf  deadly  tceapoM 
--ApplicahiUty  of  section. 

Jfeld  that  section  897  of  the  Indian  Penal  Code  applies  only  to  the  actual  person  or  per- 
sons who  at  the  time  of  committing  robbery  or  dacoity  may  ufjc  any  deadly  weapon,  or  may 
cause  grievous  hurt  to  any  i>erson.  or  may  attempt  to  cau«e  death  or  grnevous  hurt  to  any 
person. 

The  facts  of  this  case  sufficiently  appear  from  the  order  of  the  Court. 

Aikman^  J, — This  case  was  ciilled  for  on  a  perusal  of  the  Sessions 
statement  of  the  Gorakhpur  District  for  the  month  of  October  1905.  The 
accused  Nageshwar  went  with  six  or  seven  other  men  to  steal  meloni* 
during  the  night.  The  men  wlio  were  watching  the  field  were  struck  by 
two  of  the  thieves  and  one  got  his  jaw  fractured.  The  learned  Judge  finds 
that  the  accused  was  not  one  of  the  two  men  who  inflicted  the  injuries. 
But,,  apparently  relying  on  the  decision  of  this  (*ourt  of  Quee^i  Emj>re$i 
V.  Moliahir  Ihcari  (LLJt,  21  AIL,  263),  the  learned  Judge  applied  the 
provisions  of  section  397  of  the  Indian  Penal  Code  and  sentenced  Nagesh- 
war to  seven  years'  rigorous  imprisonment.  The  learned  Judge  was  appar- 
entlv  not  aware  that  the  decision  above  referred  to  was  overruled  in  t|ie 
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case  of  Queen  Empress  v.  Senta  (Weekly  Notes,  1899,  p.  187).  According 
to  this  latter  ruling  Nageshwar  was  not  liable  to  the  provisions  of  *  section 
397.  The  accused  has  all  along  admitted  his  guilt,  and  he  is  already  guilty 
of  an  oflFence  under  section  393.  But  having  regard  to  the  circumstances 
he  does  not,  in  my  opinion,  deserve  so  severe  a  sentence  as  that  which  has 
been  imposed  on  him.  I  reduce  it  to  a  term  of  three  years'  rigorous 
imprisonment. 


(26  A.  W.X..61.) 

IN  THE  HIGH  OOURT  OF  JUDK^ATURE  AT  ALLAHABAD. 

Feb.  3  [CRIMINAL  REVLSION  No.  8  of  1906.]  1906. 

Present : — Mr.  Justice  Richards. 

EMPEROR  r.  RAM  BARAN  SINGH  and  another. 

Crlimnnl  Procedvrr  Code^  jm.  101  and  14o — Attemjjt  to  eject  htj  force  a  jjersan  tHpoMesfion 
of  Immoreahle  pcoperty — Jurisdiction  —ProcedHcc. 

Where  certain  i>orsons  wrongfully  and  without  any  bona  Jidc  claim  to  i)o.«3«3ion,  Hought 
to  ejct  another  by  forco  from  the  poss^s^ion  of  c^rt-ain  lan:l,  and  a  brcacli  of  the  peace  was 
imminent,  it  was  hrld  that  a  Ma:?istrat  j  might  lojilly  tike  aotLoii  against  the  aggres^^rs  under 
section  1U7  of  the  r>lo  of  Criminal  Pro33dure  and  it  was  not  ne33ssary.  on  the  tin  ling  that 
their  claim  was  not  h*najid\  to  take  prooee  lings  under  section  145  of  the  Code. 

The  facts  of  the  case  are  as  follows  : — 

One  Gajadhar  Singh,  the  oc<^upancy  tenant  of  certain  land,  mortgaged  his  occupancy  hol- 
ding to  A  Mr.  Barber  in  IfKH).  The  mortgagee,  cither  as  such  or  as  lessee,  was  put  into  pos- 
session, and  rctaineil  i>osse^ion,  cultivating  the  land  either  in  person  or  through  sub-tenants, 
for  some  years.  In  1905  tlic  zamindar  Ram  Baran  Singh,  and  .Ihuri  Singh,  forcibly  interfere*! 
with  his  po<s3ssion  of  the  land  by  preventing  his  labourers  from  working  and  threatened,  ac- 
cortling  to  Mr.  Barl>er,  to  take  possession  of  the  crops  by  force.  Accordingly  a  petition  was 
presented  on  behalf  of  Mr.  Barber  asking  that  security  might  be  taken  from  Ram  Baran  Singh 
and  Jhuri  Singh  to  keep  the  pea?e.  This  application  was  oppoeod  on  the  ground  that  the 
opposite  party  was  in  piases^ion  and  had  in  fact  sown  the  crops  on  the  land,  and  that  pro- 
ceedings, if  any  were  re  luiral  under  the  Code  of  Criminal  Procedure,  could  not  be  taken  under 
section  107,  but  should  be  taken,  if  at  all,  under  section  145.  The  Magistrate,  however,  found 
ill  effect  that  the  plea  of  title  set  up  by  the  opjKtsitc  party  was  entirely  a  bogus  plea  and  ha<l 
no  merits  to  sipport  it,  and  was  put  forwanl  merely  to  help  the  opposite  party  to  get  posses- 
sion of  the  crops  of  the  complainant.  He  found  also  that  there  was  a  danger  of  a  breach  of 
the  peace  being  committed.  On  these  findings  the  Magistrate  made  an  onler  binding  over  the 
opposite  party  to  keep  the  peace  for  six  months.  An  application  to  the  District  Magistrate  t  > 
set  aside  this  order  was  rcjectc  1.  and  the  opposite  party  then  prefcrre<l  a  similar  application  to 
the  High  Court. 

Sonihji,  for  the  applicant. 

The  Assistant  Clovernment  Advocate  (Porter)^  for  the  Crown. 

Richards.  J. — This  is  an  application  in  revision.  The  applicants  were 
bound  over  under  section  107  to  execute  a  bond  to  keep  the  i)eace,  and  the 
objection  which  is  taken  to  the  order  is  that  section  145  of  the  Code  is  the 
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proper  section  and  under  which  the  Magistrate  should  act  and   not  under 
section  107. 

Section  107  provides  that  an  order  of  the  nature  complained  of  may 
be  made  whenever  the  Magistrate  is  informed  that  any  persons  are  likely 
to  cominit  a  breach  of  the  peace,  disturb  the  public  tranquillity,  or  to  do 
any  wrongful  act  that  may  prolmbly  occasion  a  breach  of  the  peace  or 
disturb  the  public  tranquillity.  The  evidence  which  was  before  the 
Magistrate  was  quite  sufficient  to  make  him  think  that  the  applicants  were 
likely  to  commit  a  breach  of  the  peace,  and  I  think  that,  altogether  irres- 
pective of  the  provisions  of  section  145,  he  was  justified  in  making  the 
order  ho  did.  I  am  clearly  of  opinion  that  in  every  case  in  which  a  Magis- 
trate finds  that  there  is  a  bond  fide  dispute  aliout  land  and  that  an  order 
under  section  145  will  suffice  to  keep  the  peace,  he  ought  to  adopt  the 
procedure  laid  down  in  section  145.  I  think  that  the  Magistrate  is  entitled 
for  the  purpose  of  considering  whether  or  not  there  is  a  bond  Jide  dispute 
about  immoveable  property  to  hear  evidence.  The  moment  he  comes  to  the 
conclusion  that  a  real  dispute  exists,  no  matter  how  erroneous  the  conten- 
tion of  one  or  other  of  the  parties  may  be,  he  ought  to  refrain  from  deci- 
ding any  question  of  title  between  the  parties.  His  decision  should  merely 
be  whether  or  not  the  claim. set  up  is  bogus  or  bond  fide.  In  the  present 
case  I  think  that  it  is  quite  clear  that  the  Magistrate  came  to  the  conclu- 
sion that  there  was  no  bond  fide  belief  by  the  defendants  that  they  had  any 
title  whatever  to  the  property  and  that  they  wore  in  reality  wilfully  com- 
mitting a  wrongful  act.  If  he  came  to  that  conclusion  he  was  certainly 
justified  in  making  the  order  under  section  107.  I  reject  the  application. 

(26  A.  W.  ^.,  75.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD, 

Feb.  15  [(CRIMINAL  APPEALS  Nos.  919  and  920  of  1905.]     1906 

Present  :-«Mr.  Justice  Knox  and  Mr.  Justice  Aikman. 

EMPEROR  r.  BASORA  and  others. 

Indian  Eeidence  Art  (Xo.  To/ 1872),  ..  24-~.(hn/esywH~Admissihnity  ofcimfeMhm^ 
Inducement  to  cmfest. 

Certain  accu«Hlpo«o„s  were  sent  before  a  Magistrate  to  l»ve  their  statements  or  con- 
fe^s.ons  r^n\tA.  They  were  vrame..  by  the  Magistrnte,  .,efo«  they  nuuJe  their  statement*, 
"  not  t« expect  any  a<lvantage  or  <lis«lr«„tage  therefrom.-  //,W  that  the  confessions,  m«Je 
by  the  accuse.!  after  this  wam.ng  ha.1  been  given  to  them,  wew  entirely  inadmissible  in 
cvKleiice. 

The  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the 
Court, 


Digitized  by 


Google 


Vol.  Ill]  The  Criminal  Law  Journal  Reports.  325 

KMPEROR    r.   BASORA. 

The  as:»istaiit  Government  Advocate  (Porter),  for  the  Crown. 

Knox  and  Aikman^  J  J. — These  were  appeals  by  nine  persons,  who 
have  been  convicted  of  taking  part  in  a  dacoity,  in  which  murder  was 
committed.  Six  of  them  are  Brahmans  and  three  of  them  Lodhs.  Four 
of  them — (lia^^ura,  dihab  Lai,  Das  and  Sewn,  have  been  sentenced  to 
transportation  for  life  :  Malthu  to  rigorous  imprisonment  for  ten  years, 
and  the  remainder — Basora,  Pher\\a,  Sukh  Singh  and  Kaudhai,  to  rigorous 
imprisonment  for  seven  yeiirs  each.  We  have  considered  the  petitions  of 
appeal  and  carefully  perused  the  whole  record.  It  is  clearly  proved  that 
on  tlie  night  of  Saturday,  the  27th  May  last,  a  dacoity  was  committed  in 
the  house  of  Devi  Prasad,  a  retired  patwari,  residing  in  the  village  of 
Dhawar  in  the  Hamirpur  district.  Devi  Prasad  had  rendered  himself 
unpopular  owing  to  his  grasping  character  and  also  owing  to  intrigues 
with  women.  On  the  night  in  question  his  house  was  attacked  by  a  body 
of  ten  men,  two  of  whom  were  armed  with  guns  and  the  rest  with  axes 
and  lathis.  Devi  Prasad  made  his  escjipe  and  hid  himself  under  a  cart 
standing  in  a  lane  outside  his  house.  He  was  discovered  by  the  dacoits  ; 
dragged  back  to  his  house  ;  beaten  until  he  pointed  out  where  his  valuables 
were  kept,  and  then  deliberately  and  brutally  murdered.  Ho  was  hacked 
about,  the  head  and  neck  and  his  private  parts  were  also  injured.  There 
were  no  less  than  fifteen  incised  wounds  found  on  his  body.  The  offence 
of  dacoity  with  murder  being  clearly  proved,  wo  have  only  to  consider  in 
the  case  of  each  of  the  accused  whether  the  evidence  is  sufficient  to  prove 
his  partici|)ation  in  the  crime.  The  principal  witness  in  the  case  is  an 
approver,  named  Ram  Nath.  That  Ham  Nath  was  one  of  the  dacoits  is 
undoubted.  He  gave  up  part  of  the  plunder,  and  his  evidence  as  to  what 
took  place^  where  it  admits  of  corroboration  has  been  amply  corroborated. 
Out  of  the  ap{)ellants,  six,  namely,  Chatura,  Basora,  Pherwa,  Sukh  Singh, 
Kandhai  and  Malthu,  have,  before  the  committing  Magistrate,  admitted 
their  participation  in  the  dacoity  and  in  those  confessions  they  named  all 
their  co-accused.  These  confessions  may  be  taken  into  consideration 
against  all  the  accused  with  the  exception  of  Sewa,  who  was  not  jointly 
tried  with  them.  In  the  Court  of  Session  all  the  confessing  accused  at 
the  outset  of  the  trial  admitted  that  they  had  gone  to  the  village  of  Dhawar 
where  the  dacoity  was  committed,  but  professed  to  have  been  taken  there 
by  deception  or  compulsion  practised  on  them.  The  le^irned  Sessions 
Judge  refers  in  addition  to  certain  confessions  made  by  the  six  men  above 
referred  to  in  presence  of  Mr.  Walton,  the  Joint  Magistrate  of  Hamirpur, 
on  the  2nd  of  June  1905.  We  have  had  to  discard  these  latter  confes- 
sions, because  we  find  appended  to  them  a  note  by  the  Joint  Magistrate 
that  the  confessing  prisoners  were  warned  before  they  made  the  statements 
**  not  to  expect  any  advantage  or  disadvantage  therefrom,"    It  was  quit© 
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ri</lit  of  the  learned  Magistrate  to  warn  the  prisoners  that  they  were  not 
to  expect  any  advantage  from  their  confessions,  but  when  he  went  on  to 
tell  them  that  they  were  not  to  expect  any  disadvantage  from  making 
them,  he  committed  a  grave  mistake  which  in  our  judgment  renders  the 
confessions  entirely  inadmissible.  In  the  case  of  (liatura,  Pherwa, 
Khandhai  and  Malthu  we  have  evidence  as  to  the  findings  in  their  iK>sses- 
sion  of  property  taken  in  the  dacoity.  The  accused  Sewa  is  a  resident  of 
a  village  in  an  adjoining  native  state  and  at  a  considerable  distance  from 
the  village  Dhawar.  According  to  the  evidence  he  provided  two  gurs, 
which  were  used  by  the  dacoits,  and  himself  fired  off  one  of  them.  We 
see  no  reason  why  he  should  have  been  implicated  in  this  dacoity  if  he 
did  not  actually  take  part  in  it.  In  the  case  of  Chhab  Lai  and  Das,  who 
are  residents  of  Dhawar,  we  have  the  evidence  of  Mussammat  8ardar, 
daughter-in-law  of  the  deceased,  and  of  his  son  Brij  Bhukhan  and  Uadlia 
Charan,  of  Prithi  Brahman  and  of  Kashi  Brahman.  All  these  witnesses 
de|)ose  to  having  recognised  these  two  men  at  the  time  of  the  dacoity. 
This  evidence  has  to  be  received  with  caution  as  these  witnesses  did  not 
come  forward  at  the  commencement  of  the  police  investigation.  These 
two  accused  have  influential  friends  in  the  village,  and  it  is  possible  that 
this  was  the  reason  for  the  reticence  of  these  witnesses  at  first.  We  are 
not  prepared,  however,  entirely  to  discard  their  evidence.  The  witness 
Mussiunmat  Sardar  gives  a  most  graphic  account  of  what  she  saw.  We 
have  further  the  evidence  of  Mussammat  Uajrani,  who  lives  at  Maholikaut, 
a  village  some  miles  off  from  Dhawar.  She  says  that  Chhab  Lai  and  Das 
came  to  her  house  at  two  or  four  gharis  before  dawn  on  Sunday  morning  ; 
that  Chhab  Lai  asked  for  water  and  washed  his  hands  and  face  and  clothes, 
explaining  that  his  nose  had  been  bleeding.  Cldiab  L:il  also  handed  over 
to  Mussammat  Hujrani  thirty-two  Srinagar  rupees,  which  she  made  over 
tx>  the  Sub-Inspector  of  Kashipore.  It  is  in  evidence  that  there  were  some 
three  hundriul  Srinagar  rupees  amongst  the  property  stolen  in  this  dacoity. 
We  have  no  doubt  that  all  the  nine  accused  took  part  in  this  heinous 
crime.  Under  section  iJlKi  of  the  Indian  Penal  Code  tbey  ai*e  one  and  all 
liable  to  the  punishment  of  death.  The  evidence  and  the  confessions  sho^v 
that  the  crime  was  the  result  of  a  carefully  planned  conspiracy.  AVe 
issued  notice  to  two  of  the  api>ellants  (liaturaand  Chhab  Lai  to  show  cause 
why  the  sentenc(»s  passed  on  them  should  not  be  set  aside  and  sentences 
of  death  passed.  AV'e  also  issued  notice  upon  those  of  the  accused  who 
had  not  been  sentenced  to  transportation  for  life  to  show  cause  why  the 
sentences  jmssed  on  them  should  not  be  enhanced.  The  prisoners  to  whom 
such  notices  were  issued  have  submitted  petitions,  which  wo  have  con- 
sidered. We  are  satisfied  from  the  evidence  that  Chatum  and  Chhab  Lai 
were  the  ringleaders  in  the  dacoity  which  resulted  in  the  murder  of   Devi 
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Prasad.  We  disitiiss  the  appeals  of  Chatura,  Chhab  Lai,  Basora,  Pherwa, 
Sukh  8ingh,  Kandhai,  Malthii,  Das  and  Sowa.  AVc  set  aside  the  sentences 
of  transportation  for  life  passed  on  Chatura  and  (^hhab  Lai  and  direct 
that  in  lieu  thereof  C-hatura  and  Chhab  Lai  be  each  of  them  hanged  by  the 
neck  till  he  be  dead.  We  set  aside  the  sentences  of  imprisonment  passed 
on  Malthu,  Pherwa,  Sukh  Singh  and  Kandhai,  and  in  lieu  thereof  direct 
that  they  suffer  transportation  for  life  with  effect  from  the  11th  of  Sep- 
tember 1905.  Having  regard  to  tlie  youth  of  Basora,  we  discharge  the 
rule  that  was  issued  to  him. 


(3  A.  L.  /.,  224  ;  26  A.  W.  X,  76.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD, 

Feby.  10       [CRIMINAL  REVISION  No.  73;J  of  1905.]  190C. 

Present : — Mr.  Justice  Knox. 

In  re  DUKHI  KEWAT. 

Crtni'iHal  Procrdurfi  Gtde^  #*.  528  and  i}37 — Tfanxfer — Xat'ire — Reasons  for  tranxfer  unt 
recorded^  the  trauiffer  tfclng  ohVgatory—PoUee  Officer  agalnit  whom  a  comijlaint  was  made 
called  upon  to  submit  an  explanation, 

A  complaint  was  made  in  the  Court  of  a  Deputy  Mogintrate  aocusing  a  Sub-Inspector  of 
Police  of  offences  under  sections  328  antl  384  of  the  Indian  Penal  Code.  The  Deputy  Magis- 
trate brought  the  complaint  to  the  notice  of  the  District  Magistrate  who  without  recording  his 
reasons  for  ho  doing,  but  in  obctllence  to  an  order  of  Government,  transferred  the  case  to  his 
own  file.  The  District  Magistrate  also  called  upon  the  officer  accused  to  report  as  to  any 
reasons  which  ho  knew  for  the  compUint  having  been  made  against  him.  This  report  was 
[>laceil  on  the  record,  and  was  usetl,  as  the  Magistrate  stated  in  his  onler,  to  supply  grounds 
for  crosa-examining  the  witnesses  [)roducel  by  the  complainant.  Held  that  the  omission  on 
the  part  of  the  Magistrate  to  record  his  reasons  for  transferring  the  case  was  not  under  the 
circumstances  more  than  an  irregularity,  and  that  his  action  in  calling  for  a  report  from  the 
t^ub-Inspector  and  the  use  made  of  that  report  were  not  improper.  Held  also,  that  where  a 
District  Magistrate  transfers  a  case  from  the  file  of  a  Subordinate  Magistrate  to  his  own,  it  is 
not  necessary  that  he  should  issue  notice  to  the  complainant  before  doing  so. 

The  facts  of  the  case  are  as  follows  : — 

One  Dukhi  Kewat  tiled  a  complaint  in  the  Court  of  a  Deputy  Magistrate  accusing  Shifayat- 
ul-lah,  a  Bub-Inspector  of  Police,  of  offences  under  sections  323  and  384  of  the  Indian  Penal 
Coilc.  The  Magistrate  in  whose  Court  this  complaint  was  filetl  sent  the  papers  to  the  Magis- 
trate of  the  District,  who  without  recoiling  his  reasons  for  so  doing  but  apparently  in  obedi- 
ence to  a  general  onler  of  Uovenmient  (nVf«  M.G.O.,  VI.,  p.  101),  transferred  it  to  his  own 
Court.  The  District  Magistrate  sent  for  the  complainant  and  his  witnesses  and  examined 
them.  He  also  callal  upon  the  8ub-lnsi)ector  chai-ged  for  a  report  as  to  the  reasons  for  the 
chm-ge  being  made.  This  report  was  placed  upon  the  rcconl,  and  was  used  by  the  Magistrate 
as  supplying  grounds  for  cross-examining  the  complainant  and  his  witnesses.  Ultimately  the 
Magistrate,  after  careful  consideration  of  the  case,  dismissed  the  complaint  as  false  under 
section  203  of  the  Code  of  Criminal  Procetlurc.  The  complainant  thereupon  applied  to  the  Ses- 
sions Judge  asking  for  further  inquiry  into  his  complaint.  This  application  was  rejected,  and 
he  then  came  to  the  High  Court  with  an  application  asking  that  the  order  of  the  Sessiong 
Judge  might  "  be  revised, "  and  meantime  that  proceedings  against  him  under  section  211  of 
the  Indian  Penal  Code  might  be  stayed. 
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Sfrrahji^  for  tlic  applicant. 

The  Assistant  Government  Advocate  (Porter)  for  the  Crown. 

KnOtV,  J. — This  is  an  applicsition  for  revision  of  an  order  [mssed  by 
the  Court  of  Session  at  Azamgarh,  whereby  the  Sessions  Judge  confirmed 
an  order  passed  by  the  District  Magistrate  of  Azamgarh,  disniissing  a 
complaint  brouglit  by  one  Dukhf  against  Shifayat-ul-lah,  a  Sub-Insi)ector 
of  Police.  Three  reasons  are  urged  why  the  order  of  the  learned  District 
Magistrate  should  be  set  aside.  The  first  is  that  no  formal  transfer  of  the 
case  took  place  from  the  Court  of  the  Magistrate  of  the  first  class  to  the 
Court  of  the  District  Magistrate.  Ufmn  referring  to  the  file  of  the  case  I 
find  that  the  complaint  was  instituted  in  the  Court  of  a  Deputy  Magistrate. 
The  Deputy  Magistrate  examined  the  complainant  and  on  the  very  S£ime 
day  sent  the  case  to  the  District  Magistrate.  As  the  District  Magistrate} 
says  he  transferred  the  <*ase,  J  take  his  order  to  be  an  order  passed  under 
section  528  of  the  Code  of  Criminal  Procedure.  If  the  supiK)sition  is  cor- 
rect the  Magistrate  when  transferring  the  case  should  have  placed  on  the 
record  his  reasons  for  the  transfer.  The  reasons  for  the  transfer  are  ob- 
vious. The  Govermnent  of  these  Provinces,  by  an  order  passed  on  the  13th 
of  September  1902,  to  be  found  in  the  Manual  of  Government  Orders,  De- 
partment VI,  p.  104,  has  directed  Magistrates  to  withdraw  from  subordi- 
nate Magistrates  under  section  528,  paragraph  2,  of  the  Code  of  (Viminal 
Procedure. all  cases  in  which  a  complaint  has  been  made  that  a  Police  Offi- 
cer has  connnitted  an  offence  under  the  Penal  Code..  Although  the  reasons 
should  have  been  recorded,  I  agree  with  the  learned  Judge  in  holding  that 
.the  mere  omission  to.  record  them,  though  an  irreguhirity.  does  not  iiivali- 
•date  the  Mubsequent  proc(tedings,  .. 

The  second  reason  urged  is  that  no  notice  was  given  to  the  com[)lain- 
ant  to  show  cause  against  the  transfer.  I  know  no  law  nujuiring  notice 
to  be  given. 

liastly,  the  Magistrate  is  said  to  have  acted  irregularly  and  illegallv 
in  calling  for  a  private  report  from  the  accused,  and  my  attention  has  Ix^en 
called  to  the  case  of  Baidifu  Sath  ISliifjh  v.  Muspratt  (LL.R.,  14  Ta/f., 
141).  This  same  point  was  taken  before  the  Magistrate  and  he  has  dealt 
with  it  in  his  order  of  the  2nd  of  October  1005.  It  is  true  that  the  Magis- 
trate did  call  upon  the  Sub-Inspector  concerned  to  report  what  he  knew 
about  the  complainant  and  to  send  up  all  papers  concerning  it.  The 
Magistrate  placed  the  report,  when  received,  upon  the  record  and  he  has 
shown  that  he  looked  upon  this  order  in  tlie  light  of  an  order  to  show 
cause  why  process  should  not  issue  against  him  upon  the  complaint  pre- 
ferred by  Dukhi.  The  Magistrate  appears  to  have  dealt  with  the  com- 
plaint carefully  and  to  have  acted  very  properly  and  discreetly  in  eventually 
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(lismii^ing  it  after  inquiry  made  under  jsectioii  203.     I    sec  no    reason   for 
interfering.     I  dismisf^the  appliaition. 


(3  C.  L.  J,,  357.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Oct.  20     [CRIMINAL  MJ?<(?ELLANEOrS  No.  120  of  1905.]    1905. 

Present : — Mr.  Justice  Woodroffe  and  Mr.  Justice  Mookerjee. 

KEDAR  NATH  KAR  v.  EMPEROR. 

iYimimi  Procedure  Cude  (Act  V  of  tSOSj,  m.  470,  526—Affidant,  fal*f  alhgat'wnf 
ii^~MaQittrate$  explufuUtOH  —  StatrmrMij*  of  jtersjfU  in  su/tport  th^rt»,if—'  Xeare^t  Maghtrate 
of  the  frit  clots.-  Presidency  MugiM rate  nit  a  Magidraie  of  the  fird  class- Practice  — 
Original  Side. 

Tliough  ill  nliowiiig  cause  to  a  Rule  why  a  ctjnviotioii  shouUl  nol  be  wi  aside  it  is  not  o|k'Ii 
to  the  Maglntrate  to  Hubniit  observations  with  a  view  to  supplement  or  mUi  to  his  judgment, 
yet  there  is  nothing  to  prevent  him  from  sending  along  with  his  explanation  in  answer  to  a 
Rule  for  transfer,  statements  of  persons  who  might  be  in  a  position  to  contnulict  the  alle- 
gations of  miHcoitduct  ma4]o  again.^t  the  Magistrate  by  the  i>etitioner  in  his  application. 

Sec.  467  of  the  Co.lc  of  Criminal  Procc  lure  doa^  not  appear  to  provide  for  the  case  of  an 
offence  before  a  Court  in  a  Presidency  town.  It  cmpowen?  a  Court  to  semi  a  oawj  for  enquiry 
or  trial  to  the  ncai-est  Magibtratc  of  the  fir^-t  cla^s.  The  nearest  Magistrates,  namely  the 
Presidency  Magistrate,  is  not  a  Magistrate  of  the  tir^t  class. 

The  practice  on  th'j  Original  Side  of  th?  High  Cjurt  i*  tj  lay  the  imims  before  the 
Governmfent  Solicitor  for  him  to  tike  action  thereon  if  ha  thinks  lit.  An  analogous  course  ti:,, 
of  laying  the  pa|>er.'i  before  the  Legxd  Remembnmcer.  was  wloptol. 

Tliefact^  necessarv'  for  the  [mrposes  of  this  report  appear  from  the 
judgment. 

Jiabu  JJebeiulra  Chandra  MuUivk  for  the  Petitioner. 

The  judgment  of  the  Court  wa:<  delivered  by 

Wmdntjfe^  J. — This  Rule  for  a  tran:<f<»r  was  granted  on  the  strength 
of  statements  contained  in  the  affidavit  of  Jeeban  C/handra  Dutt,  a  cousin 
of  the  petitioner,  and  in  particular,  the  allegations  that  the  Sub-Divisional 
Officer  of ,Bishunpur,  Babu  A.  B.  Bose,  refused  to  entertain  an  application 
by  the  accused  Kedar  Nath  Kar  under  section  52(1,  Criminal  Procedure  ( 'odt^, 
and  that  he  remarked,  ''  the  Magistrate  has  rejected  your  application  and 
jx)u  have  now  fallen  into  my  hands.''  Both  these  allegations  are  stated  by  the 
Magistrate,  Babu  A.  B.  Base  to  be  absolutely  false.  He  says  with  refer- 
ence to  the  allegation  that  he  did  not  receive  the  accused's  petition  person- 
ally presented  by  the  latter  on  the  ground  that  there  was  no  identification 
of  the  accused*s  signature  by  any  Mukhtear,  that  he  personally  knows  the 
accused  and  that  it  would  be  quite  unnecessary  for  him  to  require  identi- 
fication  of  bis  signature.     It  has,  however,  been  suggested  by  the  learned 
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pleader  who  ap|)ear.s  for  the  i)etitioiier  that  the  reason  assfi^tied  fur  rejection 
of  the  petition  by  the  Mag^^^trate  was  a  sham  one  and  that  the  real    reason 
why   he    did   not   aecept   the   {petition    for   an   adjournment  to  enable  an 
application  to  be  made  for  transfer  to  this  Coart  was  that  if   he    Iiad    done 
so  he  would  have  lx*en  l)ound  to  stiiy   proceedings    iK?nding  application  to 
this  C^ourt.     Tlie  petitioner  says  that  he  failed  to  get  the  help  of  ony  pleader 
or  mukhtear  and  so  presented  the  petition  i>ersonally.     That  |>etition  is  not 
produced.     The  Magistrate  further  states  that  a  pleader  and  two  mukhtears 
appeared  for  the  accused.     Three  persons  have  been  examined  on  oath    by 
tlic  Magistrate  and  their  statements  have  been  sent  to  us.     The  two  mukh- 
tears of  the  accused  say  that  they  were  present  all  along,  that  the  accused 
did  not  make  any  application  under  section  52G  or  ask  them  to  identify  his 
signature   and   that  they  did  not  hear  the  Magistrate  making  any  remarks 
against  their  client.     The  accused's  pleader  swears  that   he   did   not    hear 
any   such    remarks   and   in  (nirtieular  that  he  did  not  hear  the  Magistrate 
siiying  •'  The  Magistrate  has  rejected  your  ap]>lication  and  you   have  now 
fallen   into   my   hands,"     The   learned  pleader  for  the  accused  in  the  first 
place  objects  to  the  use  of  these  statements  and  submits  that  the  Magistrate 
was  not  entitled  to  examine  any  one  in  order  to  answer  personal  charges 
against   himself.     His   contention   is  that  the  |>etitioner  can  file  wlmt  and 
how  many  affidavits  he  chooses  accusing  a  Magistrate  of   misconduct,   but 
the   latter  may  not  do  so  but  must  rest  his  case  on  a  simple  denial  though, 
by  so  doing,  he  may  run  the  risk  of  having  his  statement    rejected.     This 
contention  is  neither   consonant  with  sense  nor  justice.     The  case  referred 
to,    Ue vision  case  No.  2  of  11>04,    12th  Februan-   and  that  rei)orted  in  7 
C.  W.  X.  85*J  have  no  bearing   on    the    mutter    before    us.     In    the   first 
case,   the   ()uestion  Avas  whether  there  was  an  abandonment  by  the  accused 
of  their  right  to  have  witnesses  r(»-called  for  further  cross-examination.     In 
the  second,  tlu'  Court  held  that  in  showing  cause  to  a  Kule  why  a  conviction 
should  not  Im»  set  aside  it  was  not  oi>en  to  the  Magistmtc  to  submit  obsena- 
tions  with  a  view  to  supplement  or  add  to  his  judgment.     The  case    before 
us   is  of  an  entirely  different  character.     (Irave  personal  charges  are  made 
against  the  Magistrate  himself.     It  is  next  contended  that   the    statements 
of   the    j)leader   and    mukhtears  arc  not  inconsistent  with  the   jietitioner's 
statement,  as  the  latter  was  made  before  they  arrived  in   (*ourt.     There  i^ 
nothing   to   support   this   before   us.     So  far  as  the  present  application  is 
concerned,  the  case   for  a  transfer   fails.     The   matter   wmnot,   however, 
be   allowed  to   rest  there.     Serious   charges  have  been  made  against  the 
Magistrate  both  in    the   affidavits   and   in  the  stiitements  of   the    learned 
pleader   for  the  [)etitioner.     These  must  l>e  enquired  into.     If  as  stated  by 
the  Magistrate  the  allegations  are  false,  proceedings  may  have  to  be   taken 
against   Jeeban   Cliandra   Dutt   who   made   the  affidavit  containing  these 
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allegations  on  the  assumption  of  the  truth  o£  which  this  Court  granted  a 
Kiile.  |i^*  have  considered  the  course  wliich  we  sliould  take  in  the  matter. 
►Sec.  47G  of  the  Criminal  Procedure  Code  does  not  appear  to  provide  for 
the  case  of  an  offence  before  a  Court  in  a  Presidency  town.  It  empowers 
a  Court  to  send  a  case  for  enquiiy  or  trial  to  the  nearest  Magistrate  of  the 
first  class.  But  the  nearest  Magistrate,  namely,  the  Presidency  Magistrate 
is  not  a  Magistnite  of  the  first  class.  We  tliink  we  sliould  follow  a 
course  analogous  to  the  practice  on  the  Original  Side  of  this  Court, 
according  to  which  the  papers  are  laid  before  the  (^overmnent  Solicitor  for 
liini  to  take  action  thereon  if  he  thinks  fit.  We  accordingly  direct  that 
thisj  judgment  and  the  papers  in  this  case  should  be  laid  1x»fore  the  Legal 
Reniembrancer  for  enquiry  and  such  action  thereon  as  he  thinks  proper. 
We  desire  to  say  that  we  express  no  opinion  in  the  matter  b<'yond  this  that 
we  accept  for  the  pur|M)ses  of  this  llule  the  statement  of  the  Magistrate 
apparently  supported  as  it  is  by  the  affidavits  to  which  we  have  referred  and 
that  we  think  a  case  has  been  made  out  for  supposing  that  a  false  affidavit 
luis  been  sworn  and  used  before  us.  Whether  this  be  so  or  not  should  be 
the  subject  of  further  and  caivful  enquiry.  In  the  cAent  of  the  Legal 
Remembrancer  desiring  to  take  action  in  the  matter,  he  should  apply  on 
notice  to  the  party  to  bt»  proceeded  against  and  stating  the  result  of  such 
enquiry  for  sanction  to  prosecute.     The  Kule  is  discharged. 

J^ttle  (IlitcluinjeiL 


(3  C.  L,  ./.,  360.) 
IN  THE  HK4H  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Dec.  15         [CRIMINAL  REVISION  No.  1077  of  1905.]  1905. 

Present : — Mr.  Justice  Brett  and  Mr.  Justice  Stephen. 

RAMANATH  LASKAR  and  anothkiu 

1  'erstfs 

JALADHAR  SHAHA. 

(ytmiml  Procedure  Code  (Art  V of  tSOSj.  «rr.  133  ItntjK'ctlrr  dnt'ieM  of  (he  Matjiiitratc 
find  of  the  jHry—OiHtivtioH  undrr  Jndiun  Penal  Onle  (Art  XL\oflS(Wj,f(er,2S3.Hot 
cjttclttifire, 

A  Magistrate  |»asf<iiit^  an  order  against  a  person  umler  .<ec.  I'MK  CHniinal  I'rocaUire  (\m1c. 
eannot  do  ho,  rclylng  merely  upon  a  eonviction  of  the  per^^on  under  sec.  283,  Indian  Penal 
OjJu.  in  rc-ipeet  of  tbe  same  matter,  but  must  follow  tbe  procedure  laid  down  in  sec.  133  and 
the  subsequent  .sections  uf  the  Criminal  Procedure  (^04le. 

Prior  to  the  apiwintment  of  a  jury,  the  Magistrate  should  himself  tletennine  the  cjuest'on. 
which  is  tha  m')st  important  (iue4i«.n  in  proceedings  under  sec.  133,  Criminal  Procetlure  Cotle, 
aiul  which  also  gives  him  juristlictiou.  namely,  whether  the  jmthway  in  which  the  obstnictiou 
U  said  t  J  have  been  erected  was  in  fact  a  public  [mthway  or  not, 
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Wbei-e  the  Magistrate  referred  the  whole  case  to  the  jury  and  the  jury  retumal  a  verdict 
that  the  order  was  a  proi»er  order  but  that  the  road  was  a  private  road.  ^J 

//f?///,  it  was  ineuiidxjnt  upon  the  Magistrate  to  determine  the  latter  point  and  not  to 
leave  it  to  the  jury. 

The  factfs  of  the  c«se  arc  as  followst  : — 

The  iietitioners  had  been  etui victc<l  under  section  283,  Indian  Penal  Code,  for  having 
ei-ectetl  an  obstruction  on  an  allcgetl  public  jiathway,  by  the  Sub-ili visional  Magistrate  of 
Manikgunge.  Afi^r  the  said  conviction,  the  Magistrate  i-wueil  notii-c  again^  the  petitionere 
under  sect  ion.  133,  i'riminal  Procalure  Code,  for  removing  the  obbtrurtion.  The  petitioiier 
thereuix)n  put  in  a  petition  alleging  that  the  j>athway  in  question  was  not  a  public  one  auJ 
that  the  conviction  under  section  283.  Indian  Penal  Code,  was  wrong  and  praying  that  the 
cane  might  be  trie<l  by  the  apiwintment  of  a  jurj-.  The  Sub-ilinsional  Magistrate  rejectel 
the  said  application  ami  summarily  passed  an  oiiler  under  section  139.  Criminal  Procedure 
Cwle.  for  removal  of  the  obstruction,  holding  that  the  necMjssary  questions  ha<l  been  decided 
by  him  in  the  i-ase  under  section  283.  Intlian  Penal  Code.  The  i>etitioner  thereuiwn  moved 
the  High  Court,  and  the  High  Court  directed  the  Sub-divisional  Magistrate  to  proccal  in 
acconUince  with  the  provisions  laid  tlown  in  the  Criminal  Procedure  Coile.  The  Sub-^livisioiial 
Magistrate  thereupon  appointc*!  a  jurj*  to  consider  whether  the  conditional  order  passed  by 
him  was  reasonable  or  proper.  The  jury  returned  a  verdict  to  the  effect  that  the  ortlcr  was  a 
proper  order  but  that  the  roa«l  was  a  private  road.  Tlie  8ubKli visional  Officer  holding  that 
the  (luestion  as  to  whether  the  r^iad  was  a  public  one  or  not  was  not  within  the  province  of  the 
jury  to  determine  and  had  been  ali-eady  determinal  by  himself  in  the  case  umler  section  283. 
Indian  Penal  Co  le.  made  the  onler  absolute.  The  petitioners,  thereupon,  moved  the  High 
Court  and  a  Rule  was  isiuetl  uj^on  the  District  Magistrate  of  Dacca  as  well  as  upon  the  opposite 
party  to  sliow  cau^'  why  the  or«ler  of  the  Sub-divisional  Magistrate  shou'd  not  be  set  a^idc 
on  the  ground  that  the  Sul>-<li visional  Magistrate  in  i»a«sing  the  onler  had  foiled  to  comply 
with  the  ilirection  given  to  him  by  th?  High  Court  or  to  determine  distinctly  and  indei>endent- 
ly  in  the  proceecling'*  taken  under  section  133,  Criminal  Proc»itlure  Coile,  whether  the  pathway 
in  question  was  in  fact  a  public  jmthway  or  not. 

Ba1)U  Afanmaflui  Xa(h  Mnkerji  for  the  Petitjoner:^. 

Babu  Kritanta  Kumar  Base  for  the  Opporfitc  Party. 

The  judgment  of  the  Court  wa.s  delivered  by 

Brett^  J, — 111  thi.s  case  a  Rule  was  issued  calling  ujiou  the  District 
Magistrate  of  Dacca  to  show  cause  why  the  order  of  the  Sub-divisiomJ 
Magistmte,  dated  the  2nd  October  1905,  under  section  139,  Criminal 
Procedure  Code,  should  not  be  set  aside  on  the  ground  that  the  Sub- 
divisional  Magistrate  in  passing  the  order  had  failed  to  coinplv  with  the 
directions  given  to  him  by  this  ( *ourt  in  its  judgment  of  the  3rdJoiie 
1905,  or  to  determine  distinctly  and  independently  in  the  proceedings 
taken  under  section  133,  Criminal  Procedure  Code,  whether  the  pathway 
in  c;uestion  was  in  fact  a  public  pathway  or  not. 

It  appears  that  a  complaint  was  lodged  by  the  opposite  party  that  the 
present  petitioners  had  obstructed  what  was  said  to  be  a  public  pathway 
and  a  provisional  order  was  issued  by  the  Magistrate  directing  the  present 
petitioners  to  remove  the  obstructigu. 
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The  petitioners  seem  then  to  have  applied  for  the   appointment   of  a 
JnrVj  but  the  Peputy  Magistrate  in  consequence  of  the  result  of  a  criminal 
041  so  which  was  decided  under  section  283  of  the  Indian  Penal  Code  refused 
to  appoint  the  Jury  and  made  his  order  absolute.     This  order  absolute  was 
set;  a?»ide  by  (his  Court  in  revision   and   the   case    was   sent   back   to   the 
Majri'Strate   in   order   that   he   might   dispose  of  it  in  accordance  with  the 
provisions  of  law.     The  Magistrate  seems  to  have  understood  the  order   of 
this    Court  as  directing  him  only  to  appoint  a  Jury  and  dispose  of  the  case 
after  receipt  of  their  verdict.     But  clearly   that   order  contemplated   that 
prior  to  the  appointment  of  the  Jury,  the  Deputy  Magistrate  should   him- 
self proceed  in  accordance  with  the  provisions  of  the  section  and  determine 
the  question,  which  is  the  most  important  question,  in   proceedings   under 
section    133   and  which  alone  gives  the  Magistrate  jurisdiction  and  which 
in  this  case  appe^irs   to   have    been    distinctly   raised    by   the   petitioners 
throughout,  namely,  whether  the  pathway  in  which  the  obstniction  is  said 
to' have  been  erected  was  in  fact  a  jmblic  pathway   or   not.     The   Deputy 
Magistrate   in  the  present  proceedings  referred  the  whole  ease  to  the  jury 
and  the  jury  returned  a  verdict  to  the  effect  that  his  order   was   a    proper 
order  but  the  road  was  a  private  road. 

It  has  l)een  contended  in  opposition  to  the  Rule  that  the  petitioners 
gave  uj)  their  contention  that  the  road  was  a  private  road  and  that  as  they 
had  done  so,  the  jury  could  not  determine  the  question  whether  it  was  a 
private  road  or  not.  We  do  not,  however,  think  that  the  petition  to  which 
we  have  referred,  of  the  16th  August,  can  be  taken  as  relinquishment  of 
the  petitioners'  plea  that  the  road  was  a  private  road  and  as  the  Magis- 
trate couhl  only  pass  an  order  under  section  133  in  the  case  of  an  obstruc- 
tion to  a  public  road,  it  was  incumlient  upon  him  to  determine  that  i>oint 
and  not  to  leave  it  to  the  jury. 

We,  therefore,  direct  that  the  Rule  be  made  absolute  and  the  order 
of  the  Sub-divisional  Magistrate,  dated  the  2nd  October  1905,  be  set  aside. 

The  Sub-divisional  Magistrate  is  directed  to  take  any  evidence  which 
the  parties  may  wish  to  adduce  to  prove  whether  the  r«.ad  is  a  public  road 
or  not.  If  the  road  is  a  public  load,  then  the  verdict  of  the  jury  can  be 
accepted  as  determining  that  the  order  is  a  proper  one.  But  if  he  finds 
that  the  road  is  not  a  public  road,  then  no  order  whatever  under  ..ection 
139  can  be  passed  by  the  Magistrate. 

Jiule  moih  ahsolute. 
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(S  Bom.  L.  It,  237.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

Fell.  U  [(CRIMINAL  APPEAL  Xo.  580  of  lt>05.]  1906. 

Present: — Sir   Lawroneo   Jonkin?,   K.  C.  T.  E.,   diief   Justice,    and 

Mr.  Justice  Russell. 

EMPEROR  r.  ISMAIL  RUSTOMKHAN. 

Pruiti  Cm\e  (Aef  XLVoflSGOj,  t^ecx.  372,  373->^WHff  or  htftfiny  minors  for  the  pMr/io*^ 
of  proxtifufhm—.WHor  alrcacJij  leadimj  an  itn  moral  life  — PrntertUm  of  the  section*  to  ^ttrk 
mi  nor  A. 

The  offence  of  seUing  or  buying  a  minor  for  the  purpose  of  prostitution,  punishable  under 
8s.  372  and  373  of  the  Indian  Penal  CNkIc,  is  committed  even  where  the  minor,  prior  to  *ueh 
tnin«votion.  lias  l)ecn  leading  an  immoral  life. 

Tho  fiicts  o£  the  case  are  as  follows  : — 

Ismail  liustomkhan  (accused  No.  1)  an»l  Xunnie  (accusctl  N»>.  2)  were  chargc<l  with  liv- 
ing committed  offences  under  ss.  372  and  373  of  the  Indian  Penal  Cede  re8i>ectivcly.  in  thai 
they  dealt  with  a  minor  girl  Najima.  Xajima  belonged  to  Manma<l.  At  a  very  early  age  slic 
lost  hor  pai-ents  and  was  adopted  hy  one  (Jangoii.  Ismail  went  to  Manmatl,  gave  Rs.  4  ^^ 
(iangoo  and  brought  the  young  girl  to  Bombay.  He  then  hande<l  her  over  to  his  mistre** 
Xunnie  (accused  Xo.  2)  to  1x3  employal  in  her  brothel  a**  a  common  prostitute  and  she  was 
leading  that  life  until  the  Police  heard  of  the  matter  and  interfered.  There  was  evidence  to 
show  that  th3  girl  eamc<l  as  a  common  prostitute  at  Mamna<l. 

The  Presidency  Magistrate,  who  tried  the  accused,  acquitted  thorn, 
for  reasons  which  he  stated  as  follow^  : 

••  Tho  question  is  do  ss.  372  and  373  of  the  Indian  Penal  Code  apply  U)  such  caFcs  ?  The 
language  of  these  set^tious  shows  that  the  intention  of  the  legislature  is  to  prot<K»t  innocent 
minors,  and  they  must  be  so  read  as  to^iean  that  the  intent  must  bs  to  employ  a  minor  for 
immoral  purp.>ses  when  she  has  not  l)een  so  employed  liefore,  in  other  wonls,  the  obtaining 
imsscssioii  must  be  to  employ  n^wUj  a  minor  for  purposes  made  punishable  under  these 
scr^tions." 

Against  this  order  of  acquittal  the  Government  of  Bombay  preferred 
an  appeal  to  the  High  Court  under  s.  417  of  the  (Vimirtal  Procedure 
Code.  1808. 

Rao  Bahadur  Ur/^i/rf^o /.  A7r//^(//',  Government  Pleader,  (with  Mr. 
/•;.  F.  Xieholson.  Puhlic  Prosecutor)  for  the  (Vown : — Accepting  as 
correct,  the  finding  of  the  Magistrate  that  the  minor  Xajima  was  a  pro- 
stitute at  Manmad,  I  submit  that  she  is  net  deprived  of  the  protection 
which  the  law  contemplates.  The  zeal  of  the  legislature  for  the  protection 
of  children  under  age  is  evident  from  the  fact  that  the  Penal  Code  pro- 
hibits a  man  from  having  sexual  intercourse  with  his  wife  if  she  is  under 
tho  agi^  of  twelve  years, 

Mr.  IL  X.  Athavale,  for  the  accused  :— I  submit  that  the  accused 
No.    2,    Nunnie,    should    not   have    been   charged  at  all.     She  is  the  kept 
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mistress  of  Ismail  (accused  No.  1),  and  lives  with  him  in  a  hroth.*!  house 
to  which  a  pan  shop  is  attached.  Ismail  hrought  the  girl  Najima  from 
Manmad  and  lodged  her  in  the  hrothel  house  with  Nunnie. 

The  word  "ohta ins "  which  occurs  in  s.  ;173,  Indian  Penal  (\)de, 
does  not  moan  '  receive/  Queen  impress  v.  Chanda  (1)  is  against  me, 
but  I  submit  that  even  if  the  word  "  obtain "  is  construed  to  mean 
'  receive,'  accused  No.  2  c^innot  lie  sai<l  to  have  received  the  girl  in  view 
of  the  evidence  in  the  case. 

Tlie  word?*  "otherwise  obtains  possession ''have  to  ho  construed 
ejusdem  generis  with  the  words  'buys  and  hires'  which  precede  them  : 
por  Parker,  J.  in  Srlnirasa  v.  Annasamt  (2).  They  were  not  intende<l  to 
do  more  than  include  other  modes  of  obtaining  the  same  kind  of  possession 
as  that  of  a  buyer  or  hirer  :  per  Scotland,  ( \  J.  in  DowJafh  Bee  v.  Shaik 
Alt  (3).  Therefore  proof  of  a  distinct  arrangement  between  the  disposer 
and  obtainer  showing  that  the  former  completely  made  over  possession  of 
the  minor  to  the  latter  who  obtained  complete  possession  and  control  over 
tho  minor,  becomes  necessary.  On  this  point  the  three  learned  Judges 
who  disposed  of  Dawlath  Bee  v.  Shaik  Ali  (3)  were  of  the  same  mind. 
The  evidence  in  the  present  case  shows  nothing  of  the  kind. 

I  admit  that  Jie  word  '  otherwise '  has  to  l>e  so  construed  as  to  give 
duo  effect  to  the  scope  of  the  section  (MaxwcOl  on  the  Interpretation  of 
Statutes,  3rd  Ed.,  pp.  4(>9  and  47(i)  ;  but  I  submit  that  the  law  <loes  not 
contemplate  the  absolute  prohibition  of  trafficking  in  the  prostitution  of 
minors  :  Queen  Empress  v.  Sukee  liaur  (4),  Queen  Empress  v.  Ahmed hhan 
(5),  also  per  Jackson  J.  in  The  Queen  v.  Xoor  Jan  ((»). 

The  accused  No.  1  brought  the  minor — a  prostitute — from  Manmad 
to  Bombay  and  only  facilitated  her  trade.  He  merely  placed  the  girl  in 
the  brothel  managed  by  accused  No.  2.  He  cannot  be  said  to  have  dis- 
j>osed  of  the  girl  to  accused  No.  2.  But  if  it  is  urged  that  the  mere  fact 
that  he  lodged  the  girl  in  a  brothel  with  accused  No.  2  is  sufficient  to 
constitute  a  disposal  within  the  meaning  of  s.  372,  Indian  Penal  Code, 
then,  I  submit,  that  the  fact  of  her  having  been  already  a  pro-^titute  at 
Manmad  removes  her  from  the  protection  of  the  law.  The  law  as  contained 
in  ss.  372  and  373,  Indian  Penal  Code,  is  intended  to  protect  the  chastity 
of  minors  and  to  prevent  minors  being  disposed  of  hy  other  persons  in 
such  a  way  as  to  put  them  to  a  life  of  prostitution  :  Venku  v.  MahalintM 
(7)  ;   Queen-Empress  v.  Tippa  (>>).     It  is  directed    against    trafficking    in 

(1)  (1805)  I.  L.  R.  IS  All.  24.  (2)  (1892)  I.  L.  R.  l.".  Mad.  323  at  p.  33o. 

(.3)  (1870)  :»  Ma<l.  H.  C.  l\.  47:J.  (4)  (1893)  I.  L.  K.  21  (\xl  97. 

(:»)  (1898)  Ratanlals  rnrcp.  Cr.  C.  9(;2.      («)  (1870)  14  W.  \\.  39. 

(7)  (1888)  1.  L.  n.  11  Mad.  393  at  p.  4oi.  (8)  (1892)  1.  L.  U.  IT.  Bom.  737. 
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innocence  and  therefore  a  girf  who  ha.s  Ikh^h  already  devoted  to  prostitu- 
tion cannot  come  within  its  protection :  i>er  Holloway  J.  in  Dowlaih 
Bee  V.  Shaik  Alt  (3).  It  contemplates  a  change  in  the  position  or  circum- 
stances of  tie  minor  which  exposes  the  minor  to  the  .danger  o£  degrada- 
tion :  Kmperor  v.  Bhiimh  Pandu  (9).  The  lower.  Conrt  was,  therefore, 
right  in  holding  that  ss.  372  and  373,  Indian  Penal  ('ode,  must  be  so  reacl 
as  to  mean  that  the  intent  must  Ik?  to  employ  a  minor  for  immoral  pur- 
poses when  she  has  not  been  so  employed  l>efore. 

Hao  Bahadur  Viutiuleo  J,  Kirtikar^  in  reply  : — The  case  of  Queen- 
Emprens  v.  ^ftkee  Faur  (4),  cited  by  my  learned  friend,  suggests  the 
inference  that  even  if  the  minor  had  l>een  a  prostitute  the  offence  would  be 
complete,  if  she  was  disposed  of  for  the  purjmses  of  prostitution  for  some 
length  of  time. 

Jenkim.  C.  J. — The  first  accused  brought  a  little  girl  of  10  or  11  to 
Bombav,  and  when  she  came  here  she  undoubtedly  was  in  his  possession. 
It  is  clear  that  the  girl  i)assed  from  his  possession  into  the  possession  of 
accused  No.  2,  and  that  accused  No.  1  disposal  of  and  accused  No.  2 
olitained  possession  of  the  girl  in  Bombay. 

I  further  hold  that  tho  disposal  and  the  obtaining  of  possession  was 
with  the  intent  th:it  such  minor  should  be  employed  or  used  for  the  pur- 
pose of  prostitution.  The  learned  Magistrate,  however,  thought  that  the 
fact  that  this  little  girl  had  b?cn  employed  as  a  prostitute  at  Manniad 
deprived  her  of  th.*  protection  that  ss.  372  and  373  afford  to  minors.  I 
cannot  agree  with  this  view  :  It  is  not  required  by  the  words  of  the  spirit 
of  the  sections. 

I  am  therefore  of  opinion  that  the  acquittal  by  the  Magistrate  is 
erroneous,  and  that  both  the  accused  should  be  convicted. 

The  sentence  that  we  pass  on  each  of  the  accused  is  two  years* 
rigorous  imprisonment. 

Rnssell,  7. — I  am  of  the  same  opinion. 

'  (9)  (190:>)  7  Horn.  1..  R.  562. 
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(8  Bom.  L.  H.,  240.) 

IN  THE  HIGH  COURT  OF  JUDK'ATUKE  AT  BOMBAY. 

Feb.  22  [CRIMINAL  APPEAL  No.  75  of  1906.]  IWO. 

Pre*ent : — Sir  Lawrence  Jenkins,  K.C.I.E.,  Chief  Justice  and 
Mr.  Justice  Russell. 

EMPEROR  r.  CHINIA  BHIKA  KOLT. 

Practice— Plm  of  gnilty— Murder  caites. 

It  is  not  in  accoitlance  with  the  usual  practice  to  accept  a  plea  of  guilty  in  a  cabc  where 
the  natural  sequence  would  be  a  sentence  of  death. 

A  man  may  pleatl  that  he  hit  some  one  who  thereby  die«l,  and  tliat  he  di<l  it  for  the  pur- 
pose of  takin<^'  away  the  ornaments  of  the  person  injured  without  necessarily  admitting  that 
he  committed  murder,  for  murder  under  the  Penal  Cotle  requires  a  certain  intention  or  a 
certain  knowlalge. 

Chinia  Bhika^  the  accused,  was  charged  under  s,  302  of  the  Indian 
Penal  Code,  for  the  murder  of  one  Amrita  Salu,  on  the  24th  November 
1905.  He  was  placed  for  trial  before  the  Sessions  Judge  of  Nasik  ;  but 
at  the  trial  he  pleaded  guilty.  This  plea  appears  from  the  statement  of 
the  accused  which  was  as  follows  : — 


Q. 

Did  you  kill  the  bt)y  Amrita"  in  the  jungles  of  Makhmalabad. 

A. 

Yes. 

Q. 

For  what  purpose .' 

A. 

To  take  his  ornaments. 

Q* 

How  did  you  kill  him  .' 

A. 

With  a  stone. 

Q. 

Did  you  have  any  quarrel  with  him  before  killing  him  I 

A. 

No. 

Q. 

What  ornamenta  of  his  did  you  take  .' 

A. 

Two  bracelets  and  one  earring. 

Q. 

What  did  you  do  with  those  ornaments  .' 

A. 

I  sold  them. 

Q. 

Are  these  the  ornaments  now  in  Court .' 

A. 

Yes. 

Q. 

What  did  you  do  with  the  body  / 

A. 

I  left  it  there. 

Q. 

Had  you  known  Amrita  for  long  .' 

A. 

For  about  a  fortnight. 

Q. 

Were  there  any  other  boys  with  you  .' 

A. 

No. 

Q. 

What  means  of  subsistence  have  you  ? 

A. 

1  tend  the  buffaloes. 

Q. 

What  wages  do  you  get  .' 

A. 

One  rupee  ami  my  food. 

Q. 

Have  you  anything  else  to  say  ? 

A. 

No. 
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The  learned  Ses^io^.s  Judge  accepted  the  prisoner's  plea  and  seutenceJ 
him  to  the  extreme  penalty  of  the  law.     In  his  judgment  he  observed:— 
*'  III  this  case  the  accusetl  plca«l8  guilty.     I  have  examiiietl  the  accu'«e*l  and  find  that  his 
plea  is  really  one  i)f  guilty  of  munler,  that  is  to  say,  he  alleges  that  he  killed  Amrita  and  does 
not  plead  any  circumstances  which  might  reduce  the  offeucc  to  one  of  culpable  homicide." 

The  case  came  before  the  High  Court  by  way  of  confirmation  and  appeal. 
Mr.  S,  S.  Halkar,  for  the  accused. 

Rao  Bahadur  Vaswleo  J.  Khiikary  Government  Pleader,  for  the  Crown. 
Jenkins,  C,  J. — The  accused  in  this  case  has  been  sentenced  to  death 
on  whiit  is  stated  to  be  his  own  plea  of  guilty. 

It  is  not  in  accordance  with  the  usual  practice  to  accept  a  plea  ot 
guilty  in  a  case  where  the  natural  sequence  would  be  a  sentence  of  death, 
and  so  we  have  felt  it  our  duty  in  this  case  to  scrutinize  the  charge  with 
some  care  to  see  whether  the  accused  really  understood  the  charge  to 
which  he  pleaded. 

The  charge  as  translated  to  us  is  in  effect  that  the  accused  for  the 
purpose  of  taking  the  ornaments  of  the  deceased  struck  him  on  the  head 
and  thereby  committed  murder. 

A  man  may  plead  that  he  hit  some  one  >vho  thereby  died,  and  that  he 
did  it  for  the  purpose  of  taking  away  the  ornaments  of  the  person  iujured 
without  necessarily  admitting  that  he  committed  murder,  for  murder  under 
the  Penal  Code  rcjuires  a  certain  intention  or  a  certain  knowledge. 

Under  these  circumstances  we  are  of  opinion  that  it  is  not  safe  to 
accept  the  conclusion  of  the  Sessions  Judge  and  w^e  accordingly  send  back 
the  case  for  trial  in  accordance  with  law,  and  for  the  purpose  we  reverse 
the  conviction  and  sentence. 


(8  Bom.  L.  It,  241.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

Feb.  15  [CRIMINAL  REFERENCES  Nos.  «7  and  88  of  1905.]  IPOC 

Present  : — Sir  Liwrenco  Jenkins,  K.C.I.E.,  Chief  Justice  and 

Mr.  Justice  Russell. 

EMPEROR  r.  KAVTIK  CHAITRAM. 

EMPEROR  r.  NARAYAN  BALDEV  PALWA. 

Bomhaf/  Jtrjulation  XH  of  is:t,  9cc.  27 *-^yoace-D} strict  .Vag is' rate- Actum  tf''*' 
respect  Ut  suspect.^d  characters—Proa  dn re  to  pror^  the  snnpected  character-- Assent  qf  '^^ 
person  dealt  with. 

*  Bombay  Regulatiou  XII  of  1827,  s.  27  runs  as  follows  :- 

27.  Second. -V^xxt  the  District  Magistrate  is  not  precluded  from  adopting  precautiontfy 
meaeuies  of  a  more  lenient   nature,  in  the  ca.o  of  a  person  who  may  be  unable  to  fttf^i*^ 
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Before  any  action,  under  8.  27  of  the  Bombay  Regulation  XII  of  1827,  can  be  taken 
against  a  person  (1)  he  must  be  shown,  in  acconlance  with  legal  procedure,  to  have  been  a 
suspecteil  person  and  (2)  his  assent  to  the  measures  adopted  should  be  taken. 

Kavtik  Cliaitram  was  a  Pardhi  resident  of  Shirpur,  a  village  in  the 
Zilla  of  Khandesh. 

On  the  16th  June  1903,  the  District  Magistrate  of  Khandesh,  issued 
a  notice  addressed  to  Kavtik  and  twenty-seven  others,  requiring  them  not 
to  leave  their  villages  except  under  a  pass  signed  by  the  Police  Patil. 
This  notice  was  issued  under  s.  27  of  the  Bombay  Regulation  XII  of  1827 
and  was  in  the  following  terms  : — 

"Whereas  in  the  interests  of  the  public  i>eacc  and  order  it  is  desirable  to  keep  a  watch 
over  your  movements,  the  following  instructions  are  hereby  issued  to  you. 

You  are  requiretl  to  attend  the  roll^U  once  in  the  morning  and  once  in  the  night  at  the 
Pohce  chowri  of  your  village  before  the  Police  Patil  there.  You  are  not  to  leave  your  house 
between  sunset  and  sunrise. 

(b)  You  ar^  forbidden  to  leave  the  limits  of  your  village  without  the  i)ermission  in  writ- 
ing  of  the  Police  Patil  of  your  village.  Such  permission  shall  state  the  period  for  which  you 
intend  to  absent  yourself  from  your  village,  the  place  you  proi)ose  to  visit  and  the  purpose 
of  your  visit. 

(cj  And  you  are  hereby  warnetl  that  in  the  event  of  your  failing  at  any  time  to  comply 
with  any  order  given  above,  or  if  you  absent  yourself  from  your  village  beyond  the  perio<l 
covered  by  the  permission  granted  under  cl.  fftj  or  if  you  are  found  in  any  town  or  village 
other  than  that  which  you  are  permitted  to  visit,  you  render  yourself  liable  to  be  punished 
with  simple  imprisonment  for  a  period  not  exceeding  six  months." 

On  the  5th  May  1905,  the  accused  went  from  Shirpur  to  Dhulia  in 
order  to  prosecute  a  criminal  complaint  and  neglected  to  provide  himself 
with  a  pass. 

The  accused  was,  therefore,  convicted  by  the  First  Class  Magistrate 
of  Khandesh,  and  sentenced  to  undergo  simple  imprisonment  for  two  days. 

The  Sessions  Judge  of  Khandesh  being  of  opinion  that  the  conviction 
and  sentence  passed  upon  the  accused  were  illegal,  referred  the  case  to  the 
High  Court,  observing  : — 

It  seems  to  me  that  the  notice  issuetl  by  the  District  Magistrate  was  altogether  ultra  rlres, 
Begulation  XII   of   1S27  provided   in  section  25  for  Magistrates  taking  recoginzancc  and 

satisfactory  recognisance  or  security  for  his  attendance,  such  as,  provitlod  the  District  Magis* 
trate  considers  them  sufficient  for  the  purpose,  allowing  the  party  to  i-emaiu  under  the  inspec- 
tion of  some  tnistworthy  pern^n  possessing  influence  over  his  conduct,  or  at  Rome  place  of 
public  resort,  under  charge  of  persons  iu  usual  attemlauce  there  ;  and  similar  measures  may, 
under  isimilar  circumstances,  be  adopted  to  secure  the  goo<l  conduct  of  a  susi>ectetl  person  ; 
in  which  case  additional  restrictions  may  be  made,  as  suggested  by  the  party's  habits,  and 
Ihe  evil  apprehended,  such  as  prohibiting  his  leaving  his  residence,  or  certain  limits,  at  parti- 
cular  times,  or  providing  himself  with  a  hoi-se  or  arms,  or  any  other  restrictions  which  will  not 
unreasonably  aflEect  his  personal  liberty,  or  deprive  him  of  the  means  of  procuring  a  livelihood  ; 
All  which  restrictions  shall  be  notified  to  the  party  in  writing,  a  copy  thereof,  with  his  signa- 
I  ture,  in  token  of  a«»»ent,  being  kept  by  the  District  Magistrate,  and  any  breach  thereof  shall 
,  bfc  punishable  by  simple  imprisonment  for  a  period  not  exceeding  six  months,  which  penaltv 
also  shall  be  inserted  in  the  instroment* 
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security  (1)  to  «oc'iire  the  attciulaiice  <if  witiiervscs,  (2)  to  biiul  over  to  gootl  conduct,  personf^ 
likely  to  commit  '  8iM3citie(l  illegal  acts,"  (3)  to  bind  over  to  gootl  couduct,  persons  whose  habits 
i»r  reputation  made  them  '  objects  of  public  distrust.'  The  first  jmrt  of  section  27  then 
empowered  Magistrates  to  commit  to  prison  such  persons  who  were  unable  to  furnish  rctxjgni- 
zance  or  security.  The  second  part  of  section  27  provide<l  for  more  lenient  mea«ure8  insteatl 
of  imprisonment.    These  more  lenient  measures  are  : 

(1).     In  case  of  witnesses,  mere  survcilbmce. 

(2).  In  cai>es  of  suspecteil  persons,  additional  restrictions  Ut  be  imposeil  if  the  ^larty 
assents  thereto  and  signs  the  notitication  of  the  restrictions  in  token  of  his  assent. 

Section  25  has  been  repeakxl,  and  the  pi-oceilure  for  requiring  rect>gni3sance  and  security 
from  suspectcil  persons,  is  now  that,  that  of  notice  to  show^  cause,  sections  107,  108,  109  awl 
110  of  the  Criminal  Procedure  Code,  inquiry  under  section  117.  and  final  onler  under  section 
118. 

Section  27  part  first.  ha>*  also  bc»en  reiKiaknl  ami  its  place  is  taken  by  section  123  of  the 
Criminal  Procedure  Code,  which  authorizes  a  Magistrate  to  commit  to  prison  in  default  of 
security  i-equired  under  section  1 18. 

Section  27  pai*t  second  has  not  been  repealed.  How  far  it  affects  section  90  of  the 
Criminal  Proee<lure  Code  or  supplies  an  alternative  procedure  in  the  case  of  witness  warrants. 
I  need  not  now  consider.  But  in  the  case  of  suspected  persons,  I  think  it  clear  that  the  more 
lenient  measures  are  oidy  applicable  to  |)ersons  against  whom  an  order  has  been  made  under 
section  118  of  the  Criminal  Procedure  Code.  The  person  orderetl  to  furnish  security  assents 
to  these  restrictions  in  order  to  avoid  being  committed  to  prison  under  section  123.  The 
District  Magistrate  ha**,  therefore,  no  jurisdiction  to  notify  restrictions  unless  the  party 
su8i)ectotl  has  hail  an  opiwrtunity  of  showing  cause  under  sections  107  to  110  :  unless  an  inquiry 
has  been  made  under  section  117  :  and  unless  an  ortler  has  been  recorded  under  section  118 
rQ(iuiring  security,  .The  legal  foundation  for  the  notification  is  the  onler  under  Criminal 
Procetlurc  Code  section  118.  an«l  not  the  District  Magistrate's  recital  of  what  he  considers 
desirable  in  the  interests  of  public  peace  and  order. 

My  view  of  the  effect  of  the  unrei)ealed  portion  of  section  27  is  supportetl  by  the  case  of  Balu 
Hathi,  (1)  and  also  by  the  ortler  in  the  more  recent  case  of  Emjtenrr  v.  Oahina  (2),  although 
it  is  unfortunate  that  in  the  latter  case  no  jmlgment  was  recortled  by  their  Loitlships. 

As  the  District  Magistrate's  notification  was  ultra  ri/rs  the  conviction  is  bad.  Another 
flaw  in  the  conviction  is  that  even  assuming  that  the  notification  was  ultra  riret  it  does  not 
appear  that  the  accused  ever  assente*!  to  it.  The  notification  is  ineffectual  until  it  has  become 
the  basis  of  an  agi'eemcnt  between  the  District  Magistrate  and  the  suspect. 

There  was  no  appearance  on  either  side. 

The  facts  in  the  second  case  were  siniihir  to  those  in  the  first. 

Mr.  Trikamlal  R,  Desai,  for  the  accused  : — The  conviction  is  bad 
because  the  , notice  which  the  prosecution  allege  to  have  been  disobeyed  is 
illegal.  The  District  Magistrate  cannot  issue  notice  under  s.  27  cl.  (2) 
of  Bombay  Regulation  XII  of  1827  until  he  has  previously  taken  proceed- 
ings against  us  under  Chapter  VIIJ  of  the  Criminal  Procedure  Code.  We 
rely  on  Emperor  v.  Gahina  (2).  The  notice  itself  does  not  show  that  the 
accused  was  a  suspected  person  as  required  by  s.  27  ;  there  is  nothing  on 
the  record  to  show  that  this  assent  was  taken  ;  besides  these  irregularities 
there  is  the  other  fatal  defect,  viz,  that  it  does  not  specify  the  period  for 
(1)  (1886)  Cr.  R.  No.  28  ;  Cnrep.  Cr.  Ca.  289.  (2)  (1906)  7  Bom.  L.  R,  459. 
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which  the  accused  was  to  attend  the  roll-call  morning  and  evening  ;  as  it 
is  it  seems  to  be  a  perpetual  mandate  which  could  not  be  the  object  of  the 
Legislature.  The  Regulation  requires  that  the  restriction  must  bo  such 
as  would  not  unreasonably  affect  his  personal  liberty.  The  District 
Magistrate  has  failed  to  follow  the  Regulation  both  in  its  spirit  and  its 
letter.  In  any  case,  the  District  Magistrate  should  not  have  done  more 
than  taking  security  under  the  preventive  provisions  of  the  Criminal  Pro- 
cedure Code  :  Balu  Ilathi  (1).  We  submit,  therefore,  that  the  conviction 
should  be  set  aside  and  the  notice  cancelled. 

Rao  Bahadur  Vasudev  J.  Kiriikar^  Government  Pleader,  for  the 
Crown  : — ^The  District  Magistmte  was  quite  within  his  powers  in  issuing 
notice  to  the  accused,  and  thought  it  was  necessary  to  do  so  to  bind  him 
over.  Moreover  we  do  not  object  to  the  Court  setting  aside  the  convic- 
tion in  this  case  ;  but  this  (^ourt  should  not  set  aside  the  original  notice  as 
being  improper,  because  it  is  not  a  judicial  but  an  executive  order, 

Jenkins^  C.  J. — Narayan  Baldev  Palwa  has  been  convict<^d  of  breach 
of  the  restriction  specified  in  a  notice  issued  under  s.  21  of  Bombay  Regula- 
tion XII  of  1827,  and  sentenced  to  one  day's  simple  imprisonment. 

The  matter  has  been  referred  to  us  by  the  Sessions  Judge  and  he 
recommends  that  the  conviction  should  be  reversed. 

There  is  nothing  on  the  record  which  shows  that  any  case  had  been 
made  for  action  against  the  accused  under  s.  21  of  Regulation  XIT.  Ho 
is  not  shown  in  accordance  with  legal  procedure  to  have  been  a  suspected 
person,  and  it  does  not  appear  that  his  assent  to  the  measures  adopted  was 
ever  taken. 

Under  these  circumstances,  we  think  that  the  Sessions  Jud^je  was 
right  in  the  view  he  took  of  the  case. 

We,  therefore,  reverse  the  conviction. 

Conviction  reversed. 


(7  P.  L.  R.,  128  ;  43  P.  7?.,  Cr.  of  1905.) 

IN  THE  CHIEF  (X)URT  OF  THE  PUNJAB,  LAHORE. 

Augt.  24       [CRIMINAL  REVISION  No.  580  of  it)Or>.]  11)05, 

Present : — Mr.  Justice  Kensington. 

EMPEROR  r.  NUR  MUHAMMAD. 

Cnminal  Ptocednt'e  Code  (Art  V  of  ISOSJ,  n.  439 —Rrriftion—Prenou^  roftrirfion  din- 
corf  red  after  cmmcilon  hy  a  Magiiitrate—UetriaJ — Practice. 

Where  the  previous  convictions  against  a  convict  were  discovered  after  his  conviction  by 
a  Magistrate,  the  Chief  Court  refuse*!  to  order  Ids  retrial  wth  a  view  to  tlie  passiner  of  an 
enhanced  sentence, 
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The  material  portion  of  the  Courts'  judgment  is  as  follows  : 

Kensington^  .7. — In  this  ease  the  accused  was  tried,  convicted  and 
sentenced  on  the  3rd  Deeeml>er  1904,  without  any  suggestion  being  made 
that  he  was  a  previous  convict. 

Immediately  after  the  trial,  a  Police  Inspector  reported  that  he  had 
reason  to  believe  that  there  were  certain  previous  convictions  against  the 
man.  The  District  Magistrate,  on  the  14:th  December,  directed  the  Magis- 
trate by  whom  the  case  was  tried  to  make  enquiry,  and  eventually  a 
number  of  convictions  were  traced  in  the  Peshawar  District. 

This  Court  was  then  asked,  on  the  25th  April  1905,  to  order  a  re-trial 
before  a  competent  Court  with  a  view  to  the  passing  of  adequate  sentence. 

The  question  whether  this  Court  has  the  power  to  act  in  the  way 
proposed,  as  a  Court  of  revision,'was  decided  in  the  negative  by  the  Full 
Bench  ruling  in  Empress  v.  Shim  Singh  (1),  saving  in  the  case  where  the 
omission  to  take  evidence  of  previous  convictions  w^as  due  to  neglect  or 
misconduct  on  the  part  of  the  Magistrate  by  whom  the  case  was  originally 
tried.     Crown  v.  Gul  (2)  may  also  be  usefully  referred  to. 

There  is  here  no  question  of  neglect  by  the  Magistrate  and  the  Fall 
Bench  ruling  applies.  The  proposal  for  a  re-trial  must  accordingly  be 
negatived  and  the  records  will  be  simply  returned  to  the  District  Magis- 
trate. 


Xote. — The  rest  of  the  judgment  is  not  material  to  the  report. 


(7  P.  L.  R.,  126  ;  69  P.  B.,  Cr.  1906.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Augt.  4  [CRIMINAL  APPEAL  No.  420  of  1905.]  1905. 

Present : — Mr.  Justice  Chatterji,  CLE. 

BAHADUR, — Appellant, 

Versus 
EMPEROR,— Respondent. 

CniHinnl  Procedure  Code  (Act  V  of  180SJ,  n.  339— Fir^  iMtHfi  to  be  tried  oh  trial  ofperton 
wlui  has  forfeited  pardon— Acquittal  of  other  aceuxed  not  conclntice  for  forfeiture  of  pardon— 
Forfeiture  ht/  implication. 

The  first  issue  to  be  trial  on  the  trial  of  a  i)ei^m  aUegecl  to  have  forfeitetl  his  pardon  is 
whether  he  has  actually  forfeited  it  b}-  giving  false  evidence  or  by  wilfuUy  concealing  anything 
essential.  Vntil  this  issue  is  found  against  him  he  cannot  be  tried  ami  convictetl  for  his 
offence. 

The  acquittal  of  the  other  accusal  is  not  conclusive  that  the  accused,  to  whom  the  pardon 
was  tendere<l,  has  forfeited  it.  It  must  be  found  as  a  fact  whether  the  statement  made  by  him 
while  under  pardon  is  materially  or  substantially  true  or  not. 

(1)  30  P.  R.,  1884,  Cr..  F.  B,  (2)  21  P.  R.,  1902.  Cr, 
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The  judgment  of  the  learned  Judge  was  as  follows  : — 

Ghatterji^  J. — The  accused  in  this  case  was  oflFered  a  pardon  and  was 
examined  by  Mr.  Usborne,  District  Magistrate,  who  granted  the  pardon. 
He  was  subsequently  examined  as  a  witness  by  Mr.  Bosworth  Smith,  Dis- 
trict Magistrate,  by  whom  the  persons  implicated  by  him  were  tried.  The 
learned  Magistrate  found  that  the  evidence  against  those  persons  w^as 
unreliable,  that  the  approver's  statement  was  not  suflSciently  corroborated, 
and  that  ho  had  implicated  three  of  his  enemici,  whoso  joining  with  him 
in  committing  a  dacoity  was  most  improbable.  He  accordingly  acquitted 
them.  Accused's  pardon  was  declared  cancelled  by  the  District  Magis- 
trate on  the  same  day,  and  he  was  ordered  to  be  tried  for  the  offence  of 
dacoity,  in  which,  on  his  own  statement,  he  had  taken  part. 

He  has  now  been  tried  by  Sardar  Sher  Ahmad  Khan,  Magistrate,  1st 
Class,  with  enhanced  powers,  and  convicted  under  section  397  and 
sentenced  to  seven  years'  transportation.  He  pleaded  that  he  had  made  a 
true  statement  on  receiving  pardon  and  that  he  had  not  broken  the  con- 
ditions of  his  pardon.  This  was  the  first  issue  to  be  tried  under  section 
339,  Criminal  Procedure  Code,  and  appears  not  to  have  been  tried  at  all. 
The  Magistrate  makes  no  reference  to  it  in  his  judgment  or  proceedings, 
though  it  was  the  first  question  to  be  decided. 

As  pointed  out  in  King^Emperov  v.  Kada  (1),  one  of  the  latest 
authorities  on  the  subject,  there  can  be  no  such  thing  as  a  cancellation  or 
withdrawal  of  pardon.  It  can  be  forfeited  if  the  person  to  whom  it  has 
been  tendered  has  wilfully  concealed  anything  essential,  or  has  given  false 
evidence,  and  thus  not  complied  with  the  conditions  on  which  it  was 
offered,  but  this  is  the  preliminary  issue  to  be  decided  by  the  Court  before 
which  he  is  put  on  his  trial  in  respect  of  the  offence  for  which  he  received 
the  pardon.  Until  it  is  disposed  of  against  him,  he  cannot  be  tried  and 
convicted  for  his  offence — see  also  Empress  v.  Miriama  (2). 

The  Magistrate  below  appears  to  have  wholly  overlooked  this  principle. 
The  acquittal  of  the  other  accused  is  not  conclusive  that  the  accused  has 
forfeited  his  pardon  by  his  conduct^  and  it  must  be  decided  also  whether 
the  statement  made  by  the  accused  is  materially  or  substantially  true  or 
not,  even  if  he  has  falsely  implicated  some  of  his  enemies,  as  in  any  case 
this  has  a  bearing  on  the  question  of  his  guilt  as  well  as  of  his  punishment. 
I  observe  that  one  of  the  persons  implicated  by  the  accused  has  absconded. 

I  remand  the  case  to  the  Magistrate  for  a  finding  on  this    preliminary 
question  after  such  inquiry  as  may  be  required.     The  record  and  the    find- 
ing will  be  certified  to  this  Court  within  three  months  if  possible. 
(I )  31  P.  R.,  1904,  Cr.  (2)  6  P.  R.,  1880,  Cr.,  F.  B. 
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{7  P.  L.  R.,  127  ;  61  P.  i?.,  Tr.,  1905.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Oct.  19  [CRIMINAL  REVISION  No.  837  of  1905.]  1905. 

Present : — Mr.  Justice  Reid. 

BANWARI  LAL,— Petitioner, 

Versus 

EMPEROR,— Respondent. 

Punjah  Municipal  Act  (XX  of  1801  J,  s,  92  clanse  (6) — Building  commencM  within  o»^ 
ijfar  ft'out  date  of  MHctUm  to  hnlld — DlseontlnnonceofhvUdl/igoperatloti* — (Competition  «»/ 
jtejMfate  partA  «/  hn  11  ding  after  one  year. 

Section  92,  clause  (6)  of  Act  XX  of  1891,  does  not  make  it  obligatory  to  complete  the 
building  within  a  year  or  even  to  commence  each  neparaic  part  of  the  building  within  that 
periotl.  All  that  is  nccesRary  is  that  aonie  part  of  the  buihling  should  be  commenced  within  a 
year  of  the  date  of  sanction.  The  rest  may  be  commenced  and  finished  at  the  convenience  of 
the  ]>erson,  who  has  been  given  the  requisite  sanction. 

Shadi  LaL  for  ]>otition(>r. 

(Tovernmont  Advocate,  for  ro.s|>ondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

PeUU  J* — This  is  an  application  to  set  aside  a  conviction  and  sentence 
under  section  169  of  the  Municipalities  Act,  XX  of  1891. 

The  admitted  facts  are  that  in  1889  the  petitioner  obtained  from  the 
Municipal  Committee  sanction  to  build  certain  balconies  to  his  house,  that 
he  commenced  building  within  a  year  of  the  date  of  sanction,  that  he  dis- 
continued building  until  1904,  when  he  recommenced  building  and  applied 
for  a  fresh  sanction  which  was  refused.  The  Courts  below  have  found 
that  the  sanction  granted  in  1889  had  expired  in  1904,  and  that  the  build- 
ing in  the  latter  year  was  therefore  without  sanction. 

I  am  unable  to  concur  in  this  decision.  The  building  for  which  sanc- 
tion was  granted  was  one,  and  it  cannot,  in  my  opinion,  be  held  that 
section  92  (6)  of  the  Act,  the  provision  relied  on,  though  sanction  was 
granted  and  building  commenced  l>efore  the  Act  of  1891  came  into  force, 
makes  it  obligatory  to  comi)lete  the  building  within  a  year  or  even  to 
commence  each  .separate  part  of  the  building,  in  this  case  each  separate 
balcony  or  part  of  a  balcony  within  a  year.  The  fresh  application  for 
sanction  does  not  affect  the  case.  Penal  statutes  must  be  construed 
strictly,  and  counsel  for  the  Crow  n  has  been  unable  to  point  out  any  rule 
of  law  that  the  building  must  be  complete  within  any  particular  or  a 
reasonable  time.  Neither  judgment  contains  any  sugge.«*tion  that  the  land 
under  the  balconies  was  sold  by  the  petitioner  to  the  Municipal  Committee 
after  sanction  was  granted.     If   the  balconies   now    cause   inconvenience 
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they  should  be  acquired  hy  the  Committee  under  the  Land  Acquisition 
Act  or  any  other  provision  of  law  on  payment  of  compensation  or  other- 
wise, it  is  open  to  the  Committee  to  take  steps  in  that  direction. 

The  conviction  cannot,  in  my  opinion,  he  maintained,  and   it  and    the 
sentence  are  set  aside.     The  fine,  if  realised,  will  ho  refunded. 

.  \j)plic((tion  aUowed, 

(7  P.  L.  M..  lis  ;  2  r.  lU  ^>.^  1906.) 
IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Dec.  11  [CRIMINAL  REVISION  No.  l.Wl  of  lOO;").  1905. 

Present : — Mr.  Justice  Lai  Chand. 

MUL  CHAND,— Petitioner, 

Versifs 

EMPEROR,— Respondent. 

CrimiMal  Pfvcfdnre  Code  (Act  V of  189Sj,  nertioHS  264,  437 — RenMion  —  Cn m'ninl  otiMea^ 
DUchargf — Further  inqnirtf— Charge  —Prima  facie  nute. 

When  a  Maj^istrate  after  rt»conling  evi«lence  of  the  prosecution  feels  donbt  as  to  the  giiilt 
of  the  accusetl  and  passes  an  onler  of  his  discharp^e,  the  District  Magistrate  is  not  jnstifie<l  in 
directing  further  inquiry  into  the  case  on  the  gi-ound  that  proper  proceeding  to  give  the 
benefit  of  doubt  to  an  accused  i^ivon  is  after  hearing  the  case  fully  and  framing  a  charge,  for 
a  charge  must  not  b3  frame<l  when  then*  is  no  ground  for  presuming  that  the  accusetl  has 
committeil  the  offence. 

Mr.  Golak  Xath^  Advocate,  for  Petitioner. 

Lai  Chand^  J. — This  is  a  revision  against  the  order  of  the  District 
Magistrate,  Dera  Ghazi  Khan,  who  nnder  section  437,  Criminal  Procednre 
Code,  has  ordered  further  enquiry  into  the  case  of  the  petitioner  who  was 
<Hscharged  hy  the  Honorary  Magistrate,  Pai  Hittu  Ram.  The  case  was 
fully  and  completely  tried  by  the  Honorary  Magistrate,  who  after  an 
elaborate  discussion  of  the  evidence  and  the  law  bearing  on  the  subject 
came  to  the  conclusion  that  although  there  were  reasons  for  entertaining 
a  doubt  against  the  accused,  yet  they  were  not  sufficient  to  establish  the 
charge  against  him,  and  that  according  to  universal  pi*actice  the  accused 
was  entitled  to  the  benefit  of  tlie  doubt. 

The  District  Magistrate  has  ordered  further  encjuiry  on  the  ground 
that  the  Honorary  Magistrate  had,  contrary  to  the  spirit  of  section  254, 
Criminal  Procedure  (*ode,  given  benefit  of  the  doubt  to  the  accused  before 
framing  a  charge  and  that  proper  proceeding  to  give  the  benefit  of  a  doubt 
to  an  accused  person  would  he  after  hearing  the  case  fully  and  framing  a 
charge.  I  am  unable  to  endorse  the  legal  view  taken  by  the  District 
Magistrate.  Section  254,  Criminal  Procedure  Code,  re(|uires  a  charge  to 
he  framed  if  the  Magistrate  after  taking  evidence  is  of  opinion  that  there 
i?*  ground  for  preMunnHj  that  the  accused  has  committed  the  offence.     But 
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if  the  evidence  recorded  does  not  lead  to  any  such  presumption  being 
made,  but  merely  raises  a  doubt  the  Magistrate  surely  would  not  bo 
justified  in  framing  the  charge  and  he  would  not  act  contrary  to  the  spirit 
of  section  254,  if  he  gave  benefit  of  the  doubt  to  the  accused  and  ordered 
his  discharge.  In  fact  according  to  my  view  he  would,  under  the  circum- 
stances, act  in  consonance  with  the  spirit  of  the  section  in  declining  to 
frame  a  charge.  Moreover,  in  this  case  the  Honorary  Magistrate  clearly 
stated  as  his  conclusion,  on  an  elaborate  consideration  of  the  whole  case, 
that  there  were  not  sufficient  reasons  to  establish  the  charge.  It  would  be 
a  mere  farce  if  the  Magistrate  believing  that  there  were  not  grounds  for 
presuming  that  the  accused  had  committed  the  offence  yet  framed  a  charge 
on  the  doubt  that  the  accused  may  have  committed  the  offence  and  then 
acquitted  him  giving  him  benefit  of  the  doubt  after  recording  the  evidence 
for  the  defence.  I  therefore  set  aside  the  District  Magistrate's  order, 
dated  31st  August  1905,  ordering  further  enquiry  and  all  subsequent 
proceedings  in  the  Court  of  Khan  Baliadar  Mirza  Jindwada  Khan,  taken 
in  pursuance  of  that  order. 

Peti(io7i  accepted. 


(7  P.  L.  i?.,  142 ;  1  P.  P„  Cr.,  1906.) 

IN  THE  CHIEF  COURT  OF  THE  PUNJAB,  LAHORE. 

Dec.  6         [CRIMINAL  REVISION  No.  1049  of  1905.]  1905. 

Present : — Sir  William  Clark,  Kt.,  Chief  Judge  and  Mr.  Justice 

Chatterji,  C.  I.  E. 

WAZIR  ULLAH,— (Convict),— Petitioner, 

Versus 

EMPEROR,— Respondent. 

CaHtonment  Oxi^,  lS90—Rule^  94  and  KU—Xotiee  to  repair  buHg alow— Illegal  HtJtlee^ 
Itcrision —Criminal  canes — jHriHtlictiim  of  Criminal  Courts  to  enquire  into  the  Uffalitfl  of 
notice. 

It  is  only  such  repairs  as  may  be  necessary  for  the  public  safety  that  can  be  ordered  by  a 
notice  under  Rule  94  of  the  Cantonment  Cotlc,  1 899.  The  safety  of  the  tenant  of  a  bungalow 
or  of  his  guests,  servants  and  animals  does  not  fall  within  the  meaning  of  public  safety. 

When  a  person  is  accusotl  of  not  complying  with  a  notice  issuetl  under  Rule  94  of  the 
Cantonment  Co«le,  it  is  the  duty  of  the  Magistrate  to  deciile,  whether  the  notice  was  proper 
and  legally  issue<l.  P.  /?.,  19  of\S\)\^  ^Cr.)  AiHsentedfrom,  Where  in  a  case  the  Magistrate 
ha<l  not  done  m,  and  the  notice  was  found  to  be  illegal,  the  Chief  Court,  on  revision,  set  aside 
the  ortler  of  conviction. 

Mr.  Fazal  Hussain^  Advocate,  for  Petitioner. 

Clark,  C.  J, — It  appears  that  the  tenant  of  a  hungalow  in  Sialkot 
Cantonment  complained  to  the  Cantonment  Magistrate  of  the  condition  of 
his  bungalow. 
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The  (/antonment  Magistrate  then  on  29th  April  1905,  issued  the 
following  notice  under  section  94  of  the  Cantonment  Code,  1899. 

(1)  To  change  all  old  worn  out  beams,  boarding  and  battens  of  the 
roof  of  all  rooms  in  the  bungalow  except  in  the  dining  and  drawing  rooms. 

(2)  To  repair  the  roof  and  walls  of  the  stables. 

The  owner  thereupon  made  certain  repairs,  but  they  were  found 
unsatisfactory  by  the  Cantonment  Magistrate,  who  at  a  summary  trial,  on 
15th  July,  fined  him  Rs.  10  for  the  original  offence  and  lis.  51  for  tho 
continuing  offence. 

The  accused  has  applied  to  this  C/Ourt  for  revision  on  the  ground  that 
the  notice  under  section  94  was  illegal. 

P,  Tt.  No.  19  of  1894  decided  by  a  single  Judge  is  a  similar  case  and 
wo  understand  about  this  very  house  and  it  was  then  held  that  the  Civil 
and  Criminal  (.ourts  had  no  jurisdiction  to  interfere  with  orders  issued  by 
the  Cantonment  authorities  under  section  94  unless  they  were  issued 
corruptly  or  maliciously. 

We  are  unable  to  agree  with  that  ruling.  No  doubt  it  is  for  the 
(.Cantonment  authority  to  issue  notice  under  rule  94,  and  an  appeal  lies 
from  that  decision  under  rule  240,  and  with  those  orders  the  Court  cannot 
interfere.  But  when  there  is  a  criminal  proceeding  under  rule  104  for 
not  complying  with  the  notice  and  a  conviction,  it  is  open  to  this  Court  to 
review  the  proceedings  and  see  whether  the  conviction  is  good. 

Rule  94  runs  as  follows  : — 

Where  any  building,  wall  or  structure,  or  anything  affixed  thereto,  or 
any  bank  or  tree,  is  in  the  opinion  of  the  Cantonment  authority,  in  a 
ruinous  state  or  in  any  way  dangerous,  the  Cantonment  authority  may  by 
notice  in  writing  require  the  owner  or  occupier  thereof  forthwith  either 
to  remove  the  same  or  to  cause  such  repairs  to  be  made  as  it  may  think 
necessary  for  the  public  safety,  and  if  there  is,  in  the  opinion  of  the 
Cantonment  authority  imminent  danger,  it  shall  forthwith  take  such  steps 
to  avert  the  danger  as  it  may  think  necessary.'' 

It  is  only  such  repairs  as  may  be  necessary  for  the  public  safety  that 
can  be  ordered.  This  point  appears  not  to  have  been  considered  by  the 
Cantonment  Magistrate.  If  the  accused  was  required  to  do  something 
which  he  could  not  be  required  to  do,  and  if  the  Cantonment  Magistrate 
required  him  to  do  it  without  even  considering  whether  he  could  be 
required  to  do  it  or  not,  and  then  convicted  him  for  not  doing  it,  it  is 
within  the  province  of  this  Court  to  correct  the  illegality. 

Rules  93  and  94  of  the  Cantonment  Code  arc  similar  to  sections  127 
and    128    of   the    Municipal    Act,   and  we  take  public  safety  to  mean  the 
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safety  of  the  general  public.  We  do  not  think  that  the  safety  of  the 
tenant  of  a  bungalow  or  his  guest,  would  come  within  the  meaning  of 
public  safety.  Much  less  the  safety  of  the  horses  and  st/ce*  within  his 
stables. 

The  repairs  ordered  were  not  in  fact,  and  were  not  considered  to  be 
necessary  for  the  safety  of  the  public,  and  no  notice  should  have  issued 
under  rule  94.  It  was  never  intended  that  that  rule  should  be  used  as  an 
engine  for  effecting  repairs  in  houses  in  Cantonments  which  might  be 
dangerous  to  the  tenant  or  uninhabitable.  Provision  is  made  for  eflFecting 
such  repairs  in  chapter  XX  of  the  Cantonment  Code. 

In  cases  of  refusal  to  comply  with  a  notice  under  the  Municipal  Act 
this  Court  has  considered  the  legality  of  the  notice  (ride  P.  /?.  Criminal, 
No.  22  o/' 1889). 

In  P.  /?.  No.  34  of  1890,  Crimimil,  this  Court  refused  to  consider 
whether  a  notice  was  illegal  on  the  ground  that  the  act  complained  of  was 
not  injurious,  but  the  reason  for  this  refusal  was  that  the  act  left  it  to  the 
f'ommittee  to  decide  whether  the  act  was  injurious  and  the  Committee 
had  considered  it. 

But  in  the  cause  l)efore  us  the  Cantonment  authority  before  issuing 
the  notice  did  not  consider  whether  the  repairs  were  necessary  for  the 
public  safety,  and  this  distinguishes  the  c^se. 

Holding  the  notice  under  rule  94  to  have  been  illegal,  we  accept  the 
revision  and  set  aside  the  conviction  and  sentence  and  remit  the  fine  which, 
if  paid,  will  be  refunded. 

Petition  accepted. 

(3  L.  jB,  7?.,  112.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Dec.  1  [(CRIMINAL  REVISION  No.  1341  of  1905.]  1905. 

Present : — Mr.  Justice  Irwin. 

EMPEROR  r.  KYAW  HLA  AUNG. 

Whipping— }iO¥*e'hreahing  hj  night— pre riov«  conrietiifns  of  th^ft— Criminal  Procedure 
Citd^y  Jt.  35—JndMH  Penal  Code,  m.  It—apimiJ  -alteration  of  finding  to  legalize  tentence— Cri- 
minal Procedure  Code^  s.  423, 

When  an  accusetl  with  previou-s  o.-vi^'tions  of  theft  is  convictetl  of  house-breaking  by 
night,  a  double  sentence  of  imprisonment  and  whipping  is  not  legal  under  section  3  of  the 
Whipping  Act,  1864  :  but  if  the  house-breaking  is  accompanied  with  theft,  the  accused  may 
1)6  convicted  on  separate  charges  under  sections  475  and  380  and  sentenced  to  ImpriFODment 
and  whipping  for  the  theft. 

When  an  illegal  sentence  comes  before  a  Court  of  appeal,  the  propriety  of  Ic^lizing  the 
sentence  by  altering  the  conviction  should  l)e  considere*!,  if  the  result  of  not  doing  so  would 
be  an  inaderjuate  sentence. 
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Incith,  J, — The  accused  was  found  in  possession  of  stolen  property,  and 
in  consequence  was  convicted  of  house-breaking  by  night  with  intent  to 
commit  theft.  He  admitted  two  previous  convictions  for  theft  and  was 
sentenced  to  eighteen  months'  rigorous  imprisonment  and  20  lashes. 

The  Sessions  Judge  in  appeal  remarked  that  the  sentence  was  inade- 
quate and  the  accused  ought  to  have  been  tried  by  the  District  Magis- 
trate ;  yet  he  set  aside  the  sentence  of  whipping  as  illegal. 

The  double  sentence  of  imprisonment  and  whipping  was  certainly  not 
legal  as  a  sentence  under  section  457,  because  the  previous  convictions 
were  for  theft ;  but  on  the  facts  found  it  was  obviously  open  to  the  Ses- 
sions Judge  to  alter  the  conviction  and  to  convict  the  accused  of  Iwth 
house-breaking  by  night  and  theft  in  a  house.  The  double  sentence  would 
then  be  legal  as  a  sentence  of  theft.  The  learned  Judge  ought  to  have 
taken  this  course  if  he  did  not  think  it  expedient  to  order  a  new  trial 
before  the  District  Magistrate. 

The  charge  is  badly  framed.     It  runs  thus — 

"  Committed  theft  in  respect  of  property  valued  rupees  fifteen  from 
the  house  of  complainant  by  committing  house-breaking  by  night  antl 
thereby  conmiitted  an  offence  punishable  under  section  457."  The  charge 
ought  to  have  two  heads  and  should  run  thus — 

(1)  "  Committed  house-breaking  by  night  in  the  house  of  Mi  Hla 
Pyu,  in  order  to  commit  theft,  and  thereby  committed  an  offence  punish- 
able under  section  457.'' 

(2)  "  Committed  theft  of  some  clothes  from  the  house  of  Mi  Hla  Pyu, 
and  thereby  committed  an  offence  punishable  under  section  380." 

The  lyiagistrate  ought  to  have  convicted  expressly  of  both  offences 
and  then  passed  sentence  for  one  only.  See  the  illustration  to  section  35, 
Criminal  Procedure  Code. 

For  the  charges  of  previous  convictions  the  Magistrate  used  Form  79i 
He  ought  to  have  used  Form  78. 

The  District  Magistrate  called  for  the  case  in  revisiouj  and  remarked 
**  Form  No.  80  in  this  case  is  clearly  superfluous.''  In  this  the  District 
Magistrate  is  wrong.  Even  if  the  previous  convictions  did  not  render  the 
accused  liable  to  both  imprisonment  and  whipping,  Form  80  should  be 
Used.     See  paragraph  282,  Courts  Manual. 
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(3  L.  B.  R,,  113.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Dec.  1  [CRIMINAL  REVISION  No.  1342  of  1905]  1905. 

Present : — Mr.  Justice  Irwin. 

EMPEROR  r.  MAUNG  GALE  alias  PAN  ZIN. 

JoiHfUr  o/charges-Crhmnal  Procedure  Code,  w.  233,  23S--8^mmoHi  case-warrant  case. 

Charges  of  insult  ami  mischief  committed  on  two  different  days  cannot  be  tried  t»gether. 

When  an  offence  punishable  with  imprisonment  exceeding  six  months  and  an  offence  not 
so  punishable  arc  tried  together  at  one  trial,  the  case  is  a  warrant  case,  and  formal  charge, 
should  be  frameil  for  both  offences. 

Iricin   J. Coniplaiut  was  made  that  accused  had  committed  mischief 

ou  21st  July,  and  insult  likely  to  produce  a  breach  of  the  peace  on  22nd 
Julv.  The  two  offences  were  tried  at  one  trial,  which  was  illegal  as  they 
did  not  form  parts  of  one  transaction,  sections  233  and  235,  Code  of 
Criminal  Procedure. 

The  Magistrate  commenced  the  trial  by  stating  to  the  accused  the 
particulars  of  the  complaint  under  section  42G,  Indian  Penal  Code,  as 
prescribed  in  section  242,  Code  of  Criminal  Procedure,  and  taking  his  plea 
on  that  charge.  Then  he  took  the  evidence  for  the  prosecution  and  ex- 
amined the  accused.  Then  he  framed  a  formal  charge  under  section  504, 
Indian  Penal  Code,  and  took  the  accused's  plesi  on  that  charge.  Then  he 
heard  the  defence. 

This  procedure  is  obviously  likely  to  puzzle  the  accused,  and  it  is  not 
warranted  by  law.  The  Magistrate  mistook  the  meaning  of  the  terms 
"  Summons  case  "  and  "  Warrant  case.''  Assuming  that  the  two  charges 
could  lawfully  be  tried  together,  the  trial  of  the  two  together  forms  only 
one  case,  not  two.  As  the  case  relates  to  an  offence  punishable  with  more 
than  six  months'  imprisonment  it  is  a  warrant  case.  The  fact  that  it  re- 
lates to  some  other  offence  also  does  not  alter  its  nature.  The  procedure 
applicable  to  the  whole  case  is  that  prescribed  in  Chapter  XXI,  and  a 
formal  change  should  have  been  framed  for  each  offence. 
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EMPEBOR   r.   PO   GYI. 

(3  L.  B.  li.,  114.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Nov.  20  [CRIMINAL  APPEAL  No.  538  of  1905.]  1905. 

Present :— The  Hon'ble  Mr.  H.  Adamsoii,  C.S.I.,  I.C.S.,  Chief  Judge, 

and  Mr.  Justice  Fox. 

EMPEROR  f.  PO  GYI. 

Appeal  from  acquittal — gronnds  for — discovery  of  fresh  evidence — Criminal  Procedure 
Code,  1S98,  ss.  417,  428. 

In  an  appeal  from  an  acquittal,  the  fact  that  fresh  evidence  has  been  discovered  subse- 
quent to  the  acquittal,  is  not  a  sufficient  reason  for  setting  aside  the  acquittal  or  ordering  a 
retrial. 

Mr.  McDonnell^  Assistant  Government  Advocate. 

Judgment. — The  accused  was  tried  on  a  charge  of  culpable  homicide 
not  amounting  to  murder.  The  Magistrate  states  in  his  reasons  for 
committal  that  while  the  accused  was  having  a  scuffle  with  some  woman, 
the  deceased  Mi  Hla  seized  him  by  the  testicle  from  behind,  whereupon 
the  accused  struck  out  wildly  with  a  knife  and  stabbed  Mi  Hla,  causing 
her  death. 

In  the  trial  before  the  Sessions  Court  Mi  Ngwe  gave  evidence  that 
Mi  Hla  had  seized  the  accused's  longyi  from  behind,  and  that  the  accused 
wounded  her  by  striking  backwards  without  looking  in  that  direction. 

The  Civil  Surgeon  Mr.  Minty  gave  evidence  that  he  examined  the 
accused  on  the  next  morning,  that  the  accused  was  suffering  from  no 
disease,  that  he  had  been  subjected  to  severe  squeezing  of  the  testicles, 
that  the  squeezing  must  have  caused  intense  pain,  that  it  was  exceedingly 
improbable  that  a  man  would  inflict  such  intense  pain  on  himself  to  manu- 
facture evidence,  and  that  a  man  so  maltreated  would  be  in  danger  of  life, 
and  could  hardly  help  striking  out  wildly  in  self  defence.  He  also  stated 
that  there  was  only  one  serious  wound  on  the  deceased,  that  it  was  fatal, 
because  it  happened  to  severe  a  vital  artery,  and  that  no  great  force  was 
needed  to  inflict  it. 

Another  witness,  whose  evidence  is  not  very  material,  was  examined, 
and  then,  as  recorded  by  the  learned  Sessions  Judge,  the  Public  Prose- 
cutor, acting  under  the  advice  of  the  Court,  closed  his  case,  on  the  Advo- 
cate for  the  accused  tendering  a  plea  of  guilty  to  the  minor  oflEence  of 
intentional  insult  under  section  504,  Indian  Penal  Code. 

The  ace  used  was  then  acquitted  on  the  charge  of  culpable  homicide, 
and  convicted  of  the  minor  offence  under  section  504. 

The  learned  Assistant  Government  Advocate  under  the  directions 
of  tho  Local  Government  has  presented  an  appeal  against  the  order  of 
acquittal. 
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One  ground  of  appeal  is  that  the  Sessions  Judge  erred  in  pas:»ing  an 
order  o£  acquittal  without  examining  all  the  witnesses  for  the  prosecu- 
tion. The  action  of  the  Public  Prosecutor  has  been  descril^ed  in  loo!?e 
language  on  the  record.  But  we  have  no  doubt  as  to  what  really 
occurred. 

The  Public  Prosecutor,  with  the  consent  of  the  Court  and  under  the 
provisions  of  section  494:  of  the  (^^ode  of  Criminal  Procedure,  withdrew 
from  the  prosecution  on  the  charge  of  culpable  homicide,  and  thereupon 
the  accused  was  acquitted.  We  are  unable  to  hold  that  this  action  was 
illegal  or  unreasonable.  The  inferences  that  arose  from  the  record  of  the 
committing  Magistrate,  and  from  the  evidence  taken  in  the  Sessions  Court, 
showed  that  a  conviction  could  not  be  obtained  on  charge  of  culpable 
homicide. 

But  the  main  ground  of  appeal  is  one  that  goes  entirely  outside  the 
record.  It  is  that  the  evidence  of  the  Civil  Surgeon  is  incorrect  as  to 
facts.  Affida\'its  have  l)een  filed  to  show  that  the  Civil  Surgeon  did  not 
examine  the  accused  until  six  days  after  the  assault,  and  that  the  accused's 
conduct  showed  that  he  was  not  suffering  from  pain  in  the  testicles  im- 
mediately after  the  assault.  If  these  affidavits  could  be  accepted  they 
would,  of  course,  throw  an  entirely  new  aspect  on  the  case.  But  we  know 
of  no  authority  for  going  beyond  the  record  in  a  criminal  appeal.  Under 
the  provisions  of  section  -428  of  the  Code  of  Criminal  Procedure  an  Ap- 
pellate Court  can  admit  additional  evidence,  but  the  necessity  for  taking 
such  additional  evidence  must  be  apparent  from  something  on  the  record, 
and  cannot  be  derived  from  external  information.  The  subject  has  been 
discussed  in  King-Emperor  v.  Xga  Xaimj  (1)  where  it  was  held  that  in  an 
appeal  from  an  ac([uittal,  the  fact  that  fresh  evidence  against  the  accused 
has  been  discovered  subsequent  to  the  acquittal,  is  not  a  sufficient  reason 
for  setting  aside  the  acquittal  or  order  a  new  trial.  In  this  finding  we 
concur. 

Our  conclusion  is  that  on  the  face  of  the  record  there  is  no  ground 
for  this  api)eal,  and  we  accordingly  dismiss  it  summarily. 

If  there  has  been  a  failure  of  justice  in  this  case  it  appears  to  be  due 
to  gross  negligence  on  the  part  of  those  whose  duty  it  was  to  investigate 
the  case  and  put  it  before  the  Court.  Mr.  Minty's  evidence  as  to  the  date 
of  his  examination  of  the  accused,  and  as  to  the  maltreatment  of  the  ac- 
cused, was  given  before  the  committing  Magistrate  more  than  two  months 
before  he  repeated  it  in  the  Court  of  Session.  The  important  bearing  of 
this  evidence  on  the  case  is  obvious  and  if  there  was  a  material  error  in  it, 
there  was  ample  time  to  discover  it. 

(1)  1  U.  B.  R.  (llH>2-03),  9. 
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EMPEROU   r.   I'O   NI. 

(3  L.  B.  li.,  116.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Nov.  11        [CRIMINAL  REVISION  No.  1259  of  11)0.=).]  1905. 

Present : — Mr.  Justice  Irwin. 

EMPEROR  r.  PO  NI  and  others. 

Ahiieonding  aoeuJiPd—pi'oolamatU*n  and  attachment  —  im rrant  of  arrejtt  histeud  o/jttnt/- 
WOHM—Ct'lmhi'il  Pnwedui'e  Code,  1S9S,  »*.  87,  SS,  90. 

When  a  Magistrate  is  aBked  to  proclaim  an  accused  person  he  should  first  of  all  take  evi- 
dence that  the  accusetl  has  al>sconde<l.  When  the  absconding  is  proved  he  should  record  evi- 
dence of  the  offence  under  section  512.  Then  if  he  considei-s  that  there  is  sufticient  peimd 
facie  proof  of  the  offence  he  can  proceetl  under  sections  87  and  ^\^.  But  Magistrates  should 
use  their  discretion  under  these  sections  and  should  not  ordinarily  proclaim  an  accuse<l  when 
the  offence  is  a  petty  one. 

In  a  case  in  which  a  summons  should  onlinarily  issue,  a  warrant  of  arrest  cannot  be 
issueil  unless  the  comh'tions  of  section  90  are  fulfilleil.  A  written  rejwrt  by  a  Police  Officer  is 
not  eviilencc  of  service  of  summon'*  under  clause  (h)  oi  section  90. 

Irwin,  J. — The  writer  o£  Pantanaw  police-station  on  18th  July  niach' 
a  report  that  the  previous  evening  he  had  seen  the  accused  gambling  in  the 
house  of  first  accused  and  first  accused  taking  comnii-ssion.  The  Magis- 
trate examined  the  writer  and  issued  summonses  under  sections  11  and  12 
of  the  Gambling  Act.  On  the  day  fixed  none  of  the  accused  appeared.  The 
Magistrate  thereupon  issued  warrants  of  arrest.  The  warrants  were  re- 
turned unexecuted.  On  this  the  Magistrate's  order,  dated  1st  August 
1905,  was  "  Do  according  to  sections  87  and  88.''  Adjourned  to  15th 
August.  On  this  proclamations  were  issued  directing  the  accused  to  ap- 
pear on  15th  August  and  warrants  of  attachment  were  also  issued.  No 
property  was  found  and  the  case  was  closed  on  21st  August. 

The  only  authority  under  which  the  Magistrate  could  issue  a  warrant 
of  arrest  was  section  90,  Code  of  Criminal  Procedun*.  Under  that  section 
it  is  imperative  that  the  summons  should  be  proved  to  have  been  duly 
served  in  good  time.  There  is  no  such  proof.  There  is  a  report  by  the 
station  writer  that  he  served  the  summonses,  but  that  is  not  admissible  in 
evidence. 

The  proclamation  reciuiring  the  accused  to  appear  on  18th  August  was 
illegal,  as  it  allowed  less  than  30  days  from  the  date  of  publishing  the 
proclamation.  The  proclamation  was  not  published  until  (Jth  August,  and 
then  it  was  not  published  as  required  by  section  87  (2).  (Hau.'^es  (/>)  and 
{e)  were  complied  with  but  clause  (a)  was  not. 

The  propriety  of  the  action  taken  under  sections  87  and  ^^  is  open  to 
much  doubt.  Proclaiming  a  man  makes  him  a  fugitive  from  justice,  and 
is  likely  to  drive  him  to  crime.     When  the  offence  he  is  accused  of  is  such 
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a  petty  one  as  gambling  iii  a  common  gaming  liouso,  or  keeping  a  common 
gaming  house  in  a  small  way,  it  would  generally  Ik*  more  judicious  to  drop 
proceedings  when  the  accused  abscond. 

Moreover,  oven  in  the  csise  of  the  most  heinous  offences  it  is  improper 
to  proclaim  an  accused  person  before  the  Magistrate  has  satisfied  himself 
that  prima  facie  proof  of  the  offence  is  forthcoming,  I  have  known  many 
cases  in  which  proclaimed  offenders  have  been  arrested  in  different  parts  of 
the  province,  and  when  taken  to  the  districts  in  which  they  had  been  pro- 
claimed they  had  to  be  released  because  there  was  not  sufficient  evidence 
to  send  them  up  for  trial. 

When  a  Magistrate  is  asked  to  proclaim  an  accused  person  he  should 
first  take  evidence  that  he  has  absconded.  When  the  absconding  is  proved 
he  should  record  evidence  of  the  offence  under  seciion  512.  Then  if  he 
considers  there  is  sufficient  prima  facie  proof  of  the  offence  he  can  proceed 
under  sections  87  and  88,  If  there  is  not  sufficient  prima  facie  proof  of 
the  offence  he  should  refuse  to  issue  either  proclamation  or  attachment. 

Attention  is  invited  to  the  first  foot-note  to  the  instructions  for  (Cri- 
minal Register  IIT,  page  244,  Lower  Burma  (Courts  Manual. 


(3  L.  H.  R.,  121.) 

TN  THE  C^HTEF  (X)URT  OF  LOWER  BURMA. 

Nov.  18  [CRTMLXAL  APPEAL  No.  587  of  1905.]  1905. 

Present : — Mr.  Justice  Irwin. 

XGA  SEIN  V.  EMPEROR. 

Ikteoitij — on^  of  hind  of  dncoit*  ntdng  deadly  tteajwn— Indian  Penal  Code,  s,  397, 
The  fact  that  one  of  a  band  of  dacoits  uses  a  spear  does  not  necei^arily  bring  the  other 
dacoits  within  the  provisions  as  to  punishment  in  section  3U7  of  the  Indian  Penal  Code. 

frwifiy  J. — The  District  Magistrate  held  that  because  one  of  the  dacoits 
used  a  spear,  the  C.ourt's  discretion  in  the  matter  of  sentence  is  limited  by 
section  397,  Indian  Penal  Code.  The  authority  he  cites  is  Queen-Emprefs 
V.  Maliahir  Tiicari  (i).  I  think  it  is  probable  that  the  Magistrate  did  not 
read  the  report  of  that  case,  but  merely  the  head  note,  as  copied  in  Mayne's 
Criminal  Law  of  India.  The  fact  that  a  contrary  ruling  of  the  Madras 
High  ('Ourt  is  cited  by  Mayne  in  the  same  paragraph  ought  to  have  made 
the  Magistrate  cautious  about  deciding  the  point  of  Law  without  read- 
ing the  whole  report.  The  head  note  may  easily  l)e  misconstrued.  The 
case  was  one  of  dacoity  in  the  house  of  a  man  called  Gajraj,  and  Gajraj's 
arm  was  broken  by  the  dacoits.  Mahabir  and  several  other  dacoits  joined 
it  beating  Uajraj.  The  actual  blow  which  broke  Grajraj's  arm  was  not 
(n  (1«90).  T.  L.  R.  21,  All.,  2ri3. 
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struck  by  Mahabir,  but  under  section  34  Mahabir  was  held  guilty  of 
grievous  hurt  because  the  beating  was  in  furtherance  of  the  common  in- 
tention of  all,  and  he  could  have  been  convicted  of  causing  grievous  hurt 
if  there  had  been  no  dacoity.  That  was  why  section  397  was  held  to  apply. 
The  present  case  is  different.  One  of  the  dacoits,  apparently  the  approver 
Po  Lwin,  carried  a  spear,  and  made  thrusts  with  it  through  the  door  into 
the  inner  room  which  was  dark.  This  fact  would  not  render  the  other 
dacoits  liable  to  conviction  for  using  a  spear,  and  therefore  Mahabir's  case 
is  no  authority  for  saying  that  section  397  applies  in  this  case.  The  words 
in  section  397  "  such  offender "  plainly  mean  any  offender  who  uses  a 
deadly  weapon  and  no  other.  I  therefore  alter  the  conviction  to  one  of 
dacoity  under  section  395.  The  sentences  of  7  years  are  appropriate,  and 
I  see  no  reason  to  reduce  them. 


(3  L.  B.  i?.,  122.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Sep.  18  [CRIMINAL  APPEAL  No.  462  of  1905.]  1905. 

Present : — Mr.  Justice  Fox  and  Mr.  Irwin. 

SHWE  EIN  r.  EMPEROR. 

Murder—hlowi  on  the  Iiead—intent ion— Indian  Penal  Code,  si.  299,  300,  304. 

The  fourth  claiuie  of  section  300,  Indian  Penal  Code,  does  not  applj  to  a  ease  in  which 
death  has  been  caused  by  an  act  done  with  the  intention  of  causing  bodily  injury  to  a  particu- 
lar person.  In  such  a  case  the  question  whether  the  oifence  is  murder  or  not  must  be  decided 
by  reference  to  the  first  three  clauses  of  that  section  and  the  exceptions. 

j^o^^  J. — The  appellanf  has  been  convicted  of  murder  on  a  finding  by 
the  learned  Sessions  Judge  that  he  had  caused  the  death  of  Nga  Aw:  by  an 
act  which  he  must  have  known  was  likely  to  cause  death.  The  Judge, 
however,  found  that  it  was  probable  that  the  accused  has  no  intention  of 
killing  Nga  Aw. 

On  these  findings  the  conviction  of  the  offence  of  murder  was,  in  my 
opinion,  not  justified.  The  conviction  should  have  been  of  culpable  homi- 
cide not  amounting  to  murder,  and  as  the  finding  corresponded  to  the 
words  "  the  act  is  done  with  the  kn<»wledge  that  it  is  likely  to  cause  death  '* 
in  section  304  of  the  Indian  Penal  Code,  the  utmost  punishment  to  which 
the  accused  was  liable  on  a  conviction  on  such  finding  was  rigorous  im- 
prisonment for  ten  years  or  transportation  in  lieu  of  imprisonment  for  a 
like  term. 

The  finding,  however,  appears  to  me  to  be  inappropriate  to  a  case  like 
the  present  in  which  death  has  been  caused  by  an  act  done  in  the  inten- 
tional causing  of  bodily  injury  to  a  particular  individual, 
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In  sueli  a  ease  the  (juostion  to  be  c^nsidorod  is  with  what  intention 
(lid  tho  accused  coiniiiit  the  act.  His  knowledge  of  the  probable  results 
of  his  act  must  almost  ne<*essarily  be  a  matter  to  lie  considered  ali»o,  since 
knowledge  and  intention  are  usually  closely  bound  up  together.  Whore 
the  act  has  been  done  in  pursuance  of  an  intention  to  do  bodily  harm  to 
another,  the  case  must,  in  my  opinion.  Ikj  decided  according  to  the  inten- 
tion which  must  l>e  attributed  to  the  offender  in  doing  the  act,  and  the 
words  and  clause  of  section  299  and  section  300  of  the  Indian  Penal 
(ode,  which  deal  with  knowledge,  have  no  direct  application  to  j^uch 
a  case. 

The  provisions  of  the  In<lian  Penal  C*ode  regarding  murder  and  cul- 
pable homici<li«  not  amounting  to  murder  are  undoubtedly  somewhat  obscure, 
and  the  distinct  ion**  JK^tween  the  cases  stated  are  in  some  instances  very 
fine.  Taking  as  an  example  illustration  (c)  to  section  300,  which  is  obvi- 
ously the  illustration  intended  for  a  case  falling  within  the  third  clause 
of  the  section,  it  appears  to  me  that  any  ordinary  person  would  reason- 
ably and  justifiably  come  to  the  conclusion  that  A  in  doing  the  act  stated 
intended  to  kill  Z.  and  in  such  case  his  act  would  fall  under  the  first  clause 
c»f  the  section.  Tlicre  may,  however,  be  cases  in  which  there  may  be  a 
])roader  distinction  than  that  afforded  by  illustration  (r),  and  in  which 
an  intention  to  cause  actual  death  might  Ik*  negatived,  while  an  intention 
to  inflict  what  I  will  shortly  call  vital  injury  might  be  found. 

The  distinctions  between  the  two  offences  of  murder  and  culjwble 
homicide  are  most  clearly  set  out  in  the  judgment  of  Melvill,  J.  in  lietj.  v. 
(rorhida  ( 1 ).  \  accept  the  learned  Judge's  view  as  correct  in  ever}*  detail, 
buf  would  add  that  the  cases  stated  in  section  299  and  section  300  in  which 
'  knowledge  "  is  made  the  determining  constituent  of  the  offence,  appear 
to  me  to  refer  to  cases  in  which  the  doer  of  the  act  constituting  the  crime 
had  no  intention  of  injuring  any  one  in  particular,  but  in  which  he  ha:* 
caused  death  by  doing  a  reckless  or  rash  act,  which  he  must  have  known 
would  either  in  all  probability  endanger  human  life,  or  would  be  likely  to 
endanger  human  Iif(».  The  4th  clause  of  section  .WO  must,  I  think,  1)0 
read  as  a  whole,  and  the  last  words  of  it,  Wc. :  *•  and  commits  such  act 
without  any  excuse  for  incurring  the  risk  of  causing  death  or  such  injun'  a^ 
aforesaid '' appear  to  me  to  show  that  that  clause  was  intended  for  a  ease 
of  the  nature,  I  have  referred  to  above.  Illustration  ((/)  to  the  section 
strengthens  this  view. 

The  ( ^ode  affords  no  good  illustration  of  an  offence  of  culpable  bonu- 
cide  not  amounting  to  murder  by  an  act  done  with  the  knowledge  oiioie 
part  of  the  doer  that  h(»  was  likely  to   cause   death,   but  without  the  inten- 
U)Cl^7r,).  I.  L.  K..  1  Horn..  342. 
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tion  of  causing  death  or  Ixxlily  injury  likely  to  oau.se  death.  Part  of  illus- 
tration (a)  to  section  299  covers  such  a  case.  To  illustrate  my  view  of  a 
crime  falling  within  this  category,  I  venture  to  offer  the  following  illustra- 
tion. The  engine  driver  of  a  railway  passenger  train  noticing  a  danger 
signal  against  him,  but  seeing  no  signs  of  danger  on  the  line  ahead  of  him 
runs  his  train  past  the  danger  signal,  with  the  consequence  that  the  train 
is  upset  and  lives  are  lost.  The  engine  driver's  offence  might  not  he  held 
so  culpable  as  to  fall  within  the  4th  clause  of  section  300,  but  it  might 
clearly  be  a  case  punishable  under  the  last  part  of  section  vW4  of  the 
Code. 

I  have  expressed  my  views  on  the  meaning  and  application  of  the 
parts  of  sections  299,  300  and  304  of  the  Code  dealing  with  •'  knowledge  *' 
in  order  to  make  it  clear  why  I  think  that  in  a  case  in  which  bodily  injury 
intended  for  a  particular  individual  has  resulted  in  death  those  parts  of 
the  sections  need  not  be  considered. 

Before  arriving  at  a  conclusion  as  to  what  the  intention  of  the  doer  o£ 
an  act  causing  death  was,  it  is,  I  think,  a  good  [dan,  to  put  l)efore  one- 
self the  whole  category  of  intentions  expressed  in  the  (.Vde  in  connection 
with  offences  causing  bodily  injury.  They  are,  taking  them  from  the  most 
grievous  downwards : — 

1st. — .1/1  intention  of  caasinri  deaths  which  I  take  to  refer  to  an  actual 
intention  that  death  should  be  the  result  of  the  botlily  injury  which  the 
oft'ender  inflicted. 

2nd. — .1/*  intention  of  vausinij  such  hodih/  Injnn/  us  the  ojfender  lueic 
to  he  likelt/  to  cause  the  death  of  the  person  to  ichoni  the  harm  wag  caused t 
Illustration  (b)  to  section  300  illustrates  the  sort  of  case  to  which  the  2nd 
clause  of  section  300  would  apply,  r/c,  a  sj)ecial  case  in  which  there  exist- 
ed some  weakness  or  defect  in  the  person  injured  such  that  an  injury 
which  would  not  in  the  ordinary  course  of  nature  kill  a  person  of  ordinary 
health,  would  be  likely  to  kill  him,  an<l  the  offender  knew  would  be  likely 
to  kill  him. 

3rd. — An  intention  of  causintj  hodih/  injury  sufficient  in  the  ordinar/j 
course  of  miture  to  cause  death, 

4th. — .1/1  intention  of  causing/  such  Ifodih/  injurt/  as  is  likely  to  cause 
death, 

5th.— ,1/t  intention  of  causinii  (jrierous  hurt,  but  grievous  hurt  wliich 
\vas  not  likely  to  endanger  life. 

tUh.— .4/1  intention  of  causimj  hurt  merely. 

There  are  cases  in  which  although  an  offender  has  actually  caused 
death  as  a  consequence  of  bodily   injury  inflicted   by  him,   he   has   been 
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held  liable  for   only   one   or   other   of  the  minor  offences  of  grievous  hurt 
or  hurt. 

To  justify  a  conviction  of  culpable  homicide  of  any  sort  against  an 
offender  who  has  committed  an  intentional  act  causing  bodily  injury  to 
another  and  which  act  was  intended  for  some  particular  individual,  there 
nmst  at  least  be  a  finding  that  the  offender  intended  by  his  act  to  cause 
hodilt/  iujury  likely  to  cause  death. 

The  first  three  degrees  of  intention  stated  above  make  the  offence  in 
the  act  causing  death  murder,  unless  one  or  more  of  the  exceptions  stated 
in  section  300  applies  or  apply.  If  no  exception  applies,  the  sentence 
nmst  be  in  accordance  with  section  302.  If  an  exception  applies,  the  first 
part  of  section  304  regulates  the  punishment  to  be  given. 

If  the  offence  has  been  committed  w  ith  the  fourth  intention  in  tlie 
above  category,  the  offence  is  culpable  homicide  not  amounting  to  murder, 
and  the  punishment  is  also  regulated  by  the  first  part  of  section  304,  being 
covered  by  the  words  "  if  the  act  by  which  the  death  is  caused  is  done 
with  the  intention  of  causing  such  bodily  injurv  as  is  likely  to  cause 
death." 

Great  difficulty  may  be  experienced  in  deciding  whether  a  case  falls 
within  the  3rd  or  the  4th  category.  The  distinction  between  the  degrees 
of  bodily  injury  intended  is  fine,  but  it  is  appreciable.  That  it  exists  and 
was  intended  to  exist  is,  I  think,  shown  by  the  wording  "  with  the  inten- 
tion of  causing  such  bodily  injury  as  is  likely  to  cause  death"  in  section 
299,  and  the  wording  *'  bodily  injury  sufficient  in  the  ordinary  course  of 
nature  to  cause  death  "  in  the  third  clause  of  section  300. 

In  Reg.  v.  Govinda  (1)  Melvill,  J.  said  : — 
It  is  a  question  of  degree  of  probability.     Practically,  I   think,   it  will  generally   resolve 
itself  into  a  consideration  of  tlie  nature  of  the  weapon  used.    A  blow  from  the  fist  or  stick  on 
a  vital  part  may  be  likely   to  cause  death :  a  wound  from  a  sword  in  a  vital  part  is  sufficient 
in  the  onlinary  course  of  natui-e  to  cause  death.'* 

These  words  I  take  to  be  merely  illustrative  of  the  learned  Judge's 
view. 

In  Queen  v.  (ionxchand  Gope  (2)  Campbell,  J.  also  recognized  the 
fine  distinction  between  the  intentions  referred  to  in  sections  299  and  300, 
and  said  that  an  act  which  had  caused  death  and  had  been  done  with 
the  intention  of  causing  such  bodily  injury  as  was  likely  to  cause  death 
tallied  more  exactly  with  the  definition  of  culpable  homicide  than  with  that 
of  murder. 

Not  only  may  the  degree  of  bodily  injury  intended  be  a  matter  of 
much  difficulty,  but  often  the  whole  question  of  the  accused's  intention 

(2-)  (18fi«>  B.  L.  n..  Full  Bench  Rulings,  Sup.  Vol.,  413. 
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may  present  difficulties.  In  the  absence  of  an  expression  o£  his  intention 
by  the  accused  previous  to  or  after  or  at  the  time  of  committing  the  act, 
his  intention  can  only  be  inferred  from  the  act  itself  and  the  circumstances 
under  which  it  was  done.  In  making  an  inference  as  to  the  accused's  in- 
tention, the  knowledge  which  must  be  attributed  to  him  must  usually  be  a 
matter  for  consideration.  As  Mr.  Mayne  says  in  paragraph  201  of  his 
Criminal  Law  of  India  : — 

"  luteution  is  sometimes  a  presumption  of  law  :  sometimes  it  is  a  mere  fact,  to  be  proved 
like  any  other  fact.  A  man  is  assumed  to  intend  the  natural  or  necessary  consequences  of  his 
own  act,  and  in  the  majority  of  cases  the  question  of  intention  is  merely  the  question  of  know- 
ledge. If  I  strike  a  man  on  the  hea<l  with  a  loadetl  club,  I  am  assumed  to  know  that  the  act 
will  probably  cause  death,  and  if  that  result  follows,  I  am  assumed  to  have  intended  that  it 
should  follow." 

Thus  in  a  case  like  the  present  in  which  death  has  been  caused  by 
intentional  bodily  injury  inflicted  by  the  accused  on  the  deceased,  the  ques- 
tion of  what  knowledge  must  be  attributed  to  the  accused  comes  in  as  a 
means  of  arriving  at  his  intention  when  he  committed  the  act  which  caused 
the  death,  and  for  that  purpose,  and  not  for  the  purpose  of  deciding 
whether  the  case  falls  within  the  4th  clause  of  section  300  or  the  last  part 
of  section  304  must  the  question  be  considered. 

Applying  the  above  considerations  to  the  present  case  in  which  in  a 
moment  of  anger  the  accused  struck  the  deceased  one  blow  on  the  head 
with  a  piece  of  wood  20  inches  long,  8  inches  in  circumference  and  78 1 
tolas  in  weight,  the  question  is  what  must  be  assumed  to  have  been  the 
accused's  intention  when  he  struck  the  blow. 

The  circumstances  do  not  warrant  a  conclusion  that  the  accused 
actually  intended  to  kill  the  deceased,  nor  does  the  act  itself  call  for  such 
a  conclusion.  The  second  clause  of  section  300  has  no  application  to  the 
case. 

The  decision  must  rest  upon  whether  he  must  be  held  to  have  intended 
to  cause  bodily  injury  sufficient  in  the  ordinary  course  of  nature  to  cause 
death,  or  whether  he  only  intended  to  cause  such  Ix)dily  injury  as  was 
likely  to  cause  death.  I  do  not  think  an  intention  of  causing  a  less  degree 
of  injury  than  that  last  mentioned  can  properly  be  attributed  when  such 
an  instrument  as  that  described  above  was  used,  for  any  sane  man  would 
know  that  in  striking  at  another's  head  with  such  a  weapon  he  was  at  least 
likely  to  cause  death. 

I  think,  however,  it  would  be  going  too  far  to  hold  that  he  must  have 
known  that  ho  would  probably  cause  death  or  vital  injury,  and  to  conclude 
that  he  intended  to  cause  bodily  injury  sufficient  in  the  ordinary  course  of 
nature  to  cause  death.  It  is  common  knowledge  that  heads  have  stood 
blows  with  far  more  formidable  weapons  than  the  one  used  in  this  case* 
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Ill  Shice  I  I  la  L^  V.  Kiiuj-Emperor  (3)  I  liavo  set  out  (|iiotations  from  tho 
works  of  learned  medic^il  authors  showing  how  capricious  injuries  to  the 
liead  arc  in  their  after-effects  and  results.  In  the  i)resent  case  the  primarj' 
result  of  the  accused's  hlow  was  only  a  slight  fracture  of  the  left  tem[)oral 
bone,  but  extravasation  of  blood  on  the  Dura  Mater,  and  compresf*ion  of 
tlie  brain  ensued,  and  the  latter  was  the  cause  of  death. 

The  case  no  doubt  conies  near  the  border  line  between  the  3rd  and 
4th  of  the  intentions  I  have  referred  to  |)reviously,  but  under  the  circuiii- 
stances  I  do  not  think  the  intention  to  be  imputed  to  the  accused  should  be 
more  than  the  less  grave  of  tlie  two. 

1  AVould  accordingly  actjuit  the  accused  of  murder,  reverse  the  sen- 
tence for  that  offenc(»,  l)ut  would  find  him  guilty  of  culpable  liomicide  not 
amounting  to  murder  for  that  he  culpably  caused  the  death  of  Nga  Aw  by 
an  act  done  with  the  intention  of  causing  such  bodily  injury  as  was  likely 
to  cause  death. 

For  this  offence  I  would  sentence  the  accused  under  the  first  part  of 
section  304  coupled  with  section  59  of  the  Indian  Penal  Code  to  transpor- 
tation for  10  years. 

Triein,  J» — Appellant  does  not  deny  that  he  struck  Xga  Aw,  nor  does 
lie  deny  that  Nga  Aw  died  from  the  effects  of  that  blow,  but  he  says  he 
had  no  intention  to  kill,  he  was  instigated  to  the  deed  by  Po  Me  and  he 
was  drunk. 

It  does  not  a|)))ear  that  he  was  drunk  and  the  point  is  of  no  im- 
portance. There  is  no  evidence  that  Po  Me  instigated  him.  Tlie  learned 
Sessions  Judge  has  not  found  that  appellant  intended  to  cause  death.  He 
found  that  the  blow  was  struck  with  a  i)iece  of  wood  20  inches  long, 
8  inches  in  circumference  an<l  weighing  78^  tolas.  This  finding  is  not 
traverscnl  in  the  appeal,  and  on  the  evidence  I  think  it  is  a  proper  finding. 
The  learned  Judge  says  that  when  a  man  hits  another  with  such  a 
weapon  he  must  be  presumed  to  know  that  by  such  an  act  he  is  likely  to 
cau<e  death  ;  and  he  goes  on  to  say  that  the  offence  is  therefore  murder 
unless  it  falls  within  any  o£  the  exceptions  to  section  .*iO().  The  geneml 
])roposition  that  causing  death  by  doing  an  act  with  the  knowledge  that 
it  is  likely  to  cause  death  is  murder  unless  it  falls  within  some  of  the  ex- 
ceptions to  section  300  is  not  tenable,  as  will  be  seen  from  a  reference  to 
Mayne's  Criminal  Law,  section  4:^0,  in  which  the  distinctions  between 
murder  and  culpable  homicide  not  amountuig  to  murder,  as  laid  down  by 
Sir  Barnes  Peacock  in  Queen  v.  Goravhand  Gope  (2)  are  set  forth.  But 
the  illustrations  used  by  the  learned  Chief  Judge  in  that  c^se  are  entirely 
cases  of  acts  in  which  the  offender  had  no  intention  of  causing  hurt,  and 

(3)  (1003)  2  L.  \\  R.,  12.n 
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which  were  criminal  merely  hy  reason  of  rash  or  negligent  disregard  of 
the  safety  of  others.  When  death  is  caused  by  an  act  done  with  the  in- 
tention of  causing  bodily  injury  I  think  the  words  of  clause  (4)  of  section 
300  •*  knows  that  it  is  so  imminently  dangerous  that  it  must  in  all  pro- 
bability cause  *  *  *  such  bodily  injury  as  is  likely  to  cause  death  " 
are  quite  as  wide  as  the  words  of  section  299  "  with  the  knowledge  that  he 
is  likely  by  such  act  to  cause  death,' '  and  I  was  therefore  at  first  inclined 
to  think  that  the  learned  Sessions  Judge's  interpretation  of  the  law  in  this 
particular  case  was  correct,  but  after  considering  Mr.  Justice  Fox's  lucid 
exposition  of  this  very  intricate  part  of  the  Penal  C^ode  I  agree  with  him 
that  the  last  clause  of  section  300  must  in  every  case  be  read  as  a  whole 
and  that  the  reference  to  incurring  risk  indicates  that  it  is  not  intended  to 
apply  to  any  case  in  which  death  is  caused  by  an  act  done  with  the  inten- 
tion of  caiu^ing  bodily  injury  to  any  particular  person.  This  being  so  the 
question  whether  Nga  Shwe  Ein's  act  is  murder  or  not  must  be  decided 
on  a  consideration  of  the  third  clause  of  section  300.  The  blow  was  struck 
with  a  piece  of  wood  picked  up  on  the  spur  of  the  moment,  during  a 
heated  altercation.  The  Sessions  Judge  has  not  found  that  appellant 
intended  to  cause  such  bodily  injury  as  is  sufficient  in  the  ordinary  course 
of  nature  to  cause  death,  and  under  the  circumstances  such  a  finding 
would  hardly  l)e  justified.  I  agree  with  Mr.  Justice  Fox  is  finding  that 
api)ellant  intended  to  cause  su'?h  injury  as  would  be  likely  to  cause 
death,  and  I  concur  in  the  proposed  alteration  of  the  conviction  and 
sentence. 


(3  L,  B.  /?.,  128,) 
IX  THE  (!HIEF  COURT  OF  LOWER  BURMA, 

Sep.  28  [CRIMINAL  APPEAL  No.  531  of  1905.]  1905. 

Present : — Mr.  Justice  Irwin. 

SHWE  KO  and  another  v.  EMPEROR. 

AMHHlting  proccMx-^frver  when  ej-ecnting  a  icamtnt — Penal  (o(fe,  s.  333 — in'odndion  of 
\cnrraHt  in  rridenee — Eridetn'c  Act,  1872^  it.  91 — dttfi/  of  Maghtratetf  to  tutceiiainfactt  of  case ^ 
Criminal  Procedure  Code,  WJ8.  »«.  344,  .54fJ. 

The  accutsetl  were  convicted  of  as^ulting  a  process-server  while  executiug  a  warmnt  issueJ 
by  a  CTvil  Court.  The  warrant  was  not  prodiicetl  before  the  Magistrate,  and  the  Magistrate 
ilid  not  re<iuirc  its  production. 

Held—that  the  contents  of  the  warmnt  were  an  essential  part  of  the  case  for  the  pio- 
sccution,  and  that  those  contents  can  only  be  proved  in  the  manner  prescribed  in  section  91, 
Evidence  Act. 

It  is  a  Magistrate's  business  t«)  fnul  out  the  truth,  and  to  supplement  defects  in  the  cum; 
either  of  the  prosecution  or  of  the  tlefence  by  using  the  jMJWers  to  postpone  or  adjourn  pro- 
uec<liugf<,  and  to  summon  material  witnesses,  which  arc  confen-ctl  by  sections  34 1  an^l  54U  of 
the  Criminal  Procedure  Code* 
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Mr.  Villa,  for  Appellant. 

Incin,  J, — The  appellants  have  been  convicted  o£  aj^saultiiig  a  pro- 
cess-server of  the  Small  Cause  Court  of  Rangoon  in  order  to  det^r  hini 
from  discharging  his  duty.  The  duty  was  to  arrest  one  Po  Ka  under  a 
warrant  issued  from  the  Court  of  Small  Clauses.  The  warrant  was  not 
produced,  and  there  is  no  legal  evidence  of  the  contents  of  the  warrant. 
It  appears  from  the  judgment  that  the  learned  Advocate  for  the  accused 
pointed  out  this  defect  and  argued  that  without  production  of  the 
warrant  there  could  be  no  conviction.  He  also  objected  to  the  production 
of  the  warrant  "  at  this  stage  of  the  proceedings.''  There  is  nothing  to 
show  what  "  this  stage  of  the  proceeding  "  means,  but  it  must  have  been 
at  some  time  before  judgment,  and  the  objection  was  not  one  that  should 
Ix^  allowed. 

It  is  true  that  the  case  for  the  prosecution  should  ordinarily  be  com- 
plete before  the  accused  is  called  on  for  his  defence,  but  it  is  the  Magis- 
trate's business  to  find  out  the  truth,  and  provision  is  made  in  section  540 
for  supplementing  defects  in  either  the  prosecution  or  the  defence.  A 
criminal  trial  before  a  Magistrate  is  not  necessarily  conducted  by  a  pro- 
secutor. Chapter  XXI  contains  no  provision  corresponding  to  section  270 
which  applies  to  Sessions  trials.  The  position  of  a  Magistrate  therefore 
differs  materially  from  that  of  a  Sessions  Judge,  and  he  may  oft^n  have 
to  make  much  freer  use  of  sections  540  and  344  than  would  be  proper  in 
a  Court  of  Session.  The  Police  may  make  mistakes  in  preparing  a  case 
for  trial  through  imperfect  acquaintiince  with  the  law  of  evidence.  It  is 
the  Magistrate's  duty  as  a  rule  to  take  the  necessary  steps  to  correct  such 
mistiikes.  In  the  present  case  there  were  strong  grounds  for  supposing 
that  a  warrant  of  arrest  of  Po  Ka  was  in  existence,  and  even  if  the  omis- 
sion to  produce  it  was  noticed  only  at  the  conclusion  of  the  defence  the 
Magistrate  would  have  been  justified  in  requiring  its  production  then,  and 
even  in  adjourning  the  case  if  necessary  in  order  that  it  might  be  produced. 
The  accused  would  then  be  entitled  to  be  heard  further. 

The  Magistrate  ruled  that  it  was  not  necessary  to  produce  the  warrant 
at  all.  Here  he  was  certainly  wrong.  The  fact  that  the  process-server 
was  attempting  to  discharge  his  duty  as  a  public  servant  is  an  essential 
part  of  the  offence,  and  of  that  fact  there  is  no  legal  evidence  of  any  kind 
on  the  record.  Under  sections  250  and  251  of  the  Civil  Procedure  Code 
the  warrant  must  be  in  writing,  and  therefore  under  section  91  of  the 
Evidence  Act  the  fact  that  the  warrant  contained  authority  for  Hari  Pal 
to  arrest  Po  Ka  cannot  be  proved  except  by  production  of  the  warrant  or 
by  secondary  evidence  of  its  contents  in  case  secondary  evidence  is  ad- 
missible.    There   are  no  circumstances  appearing  on  the  record   which 
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would  render  secondary  evidence  admissible.  The  case  of  Chamier  Coonuir 
Sen  V.  Queen-Knipress  (l^  is  rightly  relied  on  by  appellants'  Advocate  as 
showing  the  necessity  of  producing  the  warrant  to  prove  its  contents. 

The  evidence  on  the  record,  therefore,  does  not  support  the  convic- 
tion. I  do  not  think  it  is  expedient  to  take  further  evidence  l>ecause  I 
think  there  is  doubt  about  the  identity  of  the  offenders.  The  api>ellants 
were  arrested  in  the  next  house.  There  were  several  persons  present 
when  the  process-server  was  obstructed.  The  Magistrate  does  not  seem 
to  have  weighed  the  evidence  for  the  defence  properly.  The  mere  fact 
that  accused  were  guests  in  Ma  Shu's  house  is  not  sufficient  reason  for 
saying  that  she  is  not  an  independent  witness.  The  fact  that  Ma  Shu  is 
Po  Ka's  sister-in-Law  is  irrelevant,  as  accused  are  merely  acquaintances 
of  Po  Ka.  It  is  not  necessary  to  assume  that  the  Crown  witnesses  have  in- 
tentionally given  false  evidence.     It  may  be  a  case  of  mistaken  identity. 

I  therefore  reverse  the  convictions  and  sentences,  and  acquit  the 
appellants,  and  direct  that  their  baill)onds  be  cancelled. 


(26  A.  W.X,,9Lj 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

Feb.  24  [CRIMINAL  REVISION  No.  53  of  1906.]  1906. 

Present : — Mr.  Justice  Aikman. 

EMPEROR  V.  ABDUS  SATTAR. 

7V/w/  Otde  (XLV  of  1S60),  m,  286  and  337—DefiHiturn^Caming  hurt  by  m€ans  of  a  gun 
—Eeidence  of  Hegligence. 

Held  that  the  causing  of  hurt  by  iiegligeuce  in  the  use  of  a  gun  would  fall  within  the 
purview  of  section  337  rather  than  of  section  286  of  the  Indian  Penal  Code.  But  where  all 
the  evidence  against  the  accusetl  was  that  he  went  out  shooting  in  the  month  of  July  when 
people  were  likely  to  be  about  in  the  fields  and  that  a  single  pellet  from  his  gun  struck  a  man 
who  was  sitting  in  a  field,  it  was  held  that  this  was  not  sufficient  evidence  of  rashness  or 
negligence  to  support  a  conviction  under  section  337  of  the  Code. 

The  facts  of  the  case,  so  far  as  they  are  necessary  for  the  i)urj>oses  of 
this  report,  appear  from  the  judgment  of  the  (Jourt. 

Colvin^  for  the  applicant. 

The  Assistant  Government  Advocate  (Porter)^  for  the  C'rowu. 

Aikman^  J, — This  is  an  application  for  the  revision  of  an  order  of  a 
Magistrate  of  the  first  class  convicting  the  applicant  Abdus  Sattar  of  an 
ofEence  punishable  under  section  2^^  of  the  Indian  Penal  Code  and 
sentencing  him  to  pay  a  fine  of  Rs.  25.  That  section  provides  for  the 
punishment  of  any  person  who  does  any  act  with  an  explosive  substance  so 

(1)  (1809)  3  C.W.X.,  «<):,. 
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rashly  or  negligently  as  to  endanger  human  life  or  to  he  likely  to  cause 
hurt  or  injury  to  any  person,  or  who  knowingly  or  negligently  omits  to 
take  such  order  with  any  exi)losivc  suhstance  in  his  possession  as  is  suffi- 
cient to  guard  against  probable  danger  to  human  life  from  that  substance. 
It  appears  that  the  applicant  was  out  shooting  with  some  friends,  and 
that  a  pellet  from  his  gun  lodged  in  the  thigh  of  one  Birkhi  who  was  at 
work  in  the  corner  of  his  field.  According  to  the  evidence  for  the  prosecu- 
tion the  accused  at  once  went  up  and  gave  his  name  and  address.  In  my 
opinion  section  28G  was  never  intended  to  a[)ply  to  a  case  like  this.  The 
learned  Assistant  Government  Advocate  contends  that  the  case  falls  within 
the  purview  of  section  337,  which  provides  punishment  for  any  person  who 
causes  hurt  by  doing  any  act  so  negligently  or  so  rashly  as  to  endanger 
human  life  or  the  personal  safety  of  others,  and  suggests  that  the  finding 
should  be  altered  to  one  under  that  section.  T  think  that  if  any  section 
in  the  Indian  Penal  Code  were  applicable  to  the  facts  of  the  present  case 
it  would  be  section  337.  But  in  my  judgment  to  sustain  a  conviction 
under  that  section  it  is  necessary  for  the  prosecution  to  prove  affirmatively 
that  the  accused  has  been  guilty  of  culpable  rashness  or  negligence.  I 
can  find  nothing  on  the  record  to  show  that  the  prosecution  established 
that  there  was  on  the  part  of  the  accused  any  such  rashness  or  negligence. 
The  learned  Magistrate  appears  to  consider  that  his  finding  that  the  accused 
fired  the  gun  and  that  the  complainant  Birkhi  was  injured  thereby,  coupled 
with  the  fact  that  in  the  month  of  July  people  are  out  working  in  their 
fields,  was  sufficient  to  estjiblish  the  accused's  guilt.  He  says  that  the  case 
is  not  one  of  a  serious  nature.  There  is  nothing  on  the  record  to  show  at 
what  distance  the  accused  was  from  the  complainant  when  he  fired  or  even 
that  the  complainant  was  in  the  direct  line  of  fire.  For  aught  we  know 
the  comi)Iainant  may  have  been  injured  by  a  stray  pellet  accidently 
deflected  from  its  course.  I  allow  the  application.  I  quash  the  conviction 
under  section  286  of  the  Indian  Penal  Code  and  the  sentence  passed 
thereon,  and  direct  that  the  fine  if  [)aid  be  refunded. 


(26  A.  W.S..93.) 

IN  THE  HKiH  COUKT  OF  JUDICATURE  AT  ALLAHABAD. 

March  U;        [(LUMINAL  REVISIOX  No.  78  of  IDOC]  1900. 

Pre.^ent : — Mr.  Justice  Banerji  and  Mr.  Justice  Richards. 

EMPEROR  r.  SAHEL  SIN(JH  and  another. 

J*nml  Coiir  (XLVoflSOO),  x/f.  72,  302  and  20!-  -Connrtion  in  the  nlti'rnttite,  om  offHCf 
hr'uiff  nt urder — Sentemr. 

When  an  accusctl  person  in  convlcte<l  In  the  alternative,  one  of  the  offences  of  which   he 
niij^Mit  \)c  guilty  being  munler,  punishable  under  section  302  of  the  Indian  Penal  CkkIc,  •section 
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72  so  far  overrides  section  302  as  to  admit  in  such  a  case  of  a  less  punirthment  than  transjwrta- 
tion  for  life  bein^  inflicted. 

The  facts  of  the  case  briefly  are  : — 

III  tliis  case  two  pcrsonH,  Sahel  Singh  and  Balraj,  ha<l  been  trie<l  by  the  Additional 
Sessions  Judge  of  Ooraiwhpur,  and  convictctl  in  the  alternative  of  either  the  offence  made 
punishable  by  section  3(»2  of  the  Indian  Penal  Code  (murder)  or  the  offence  made  punishable 
by  section  201  of  the  Code  (causing  the  disappearance  of  evidence)  and  on  such  conviction  liad 
been  sentenceil  to  tmnRix)rtation  for  seven  years.  The  reconl  v.as  calleil  up  to  tbe  High  Court 
by  onlcr  of  Aikman,  J.,  who  entertaine<l  iloubts  as  to  whether  the  sentence  in  such  cases  ought 
not  to  be  such  a  sentence  as  would  be  legal  under  either  of  the  sections  under  which  the  con- 
viction was  had.  Thereafter  the  rc^onl  was  lai<i  before  a  Bench,  which  passed  the  following 
onlcr  : — 

Banerjl  and  Mchards,  JJ. — Having  ret^anl  to  the  provisions  of 
section  72  of  the  In<lian  Penal  C'ode  we  think  the  sentence  passed  in  this 
ctiso  is  legal.     Let  the  record  be  returned. 


(/.  L.  /?.,  33  CaL,  193.) 

IN  THE  HIGH  VOmXT  OF  JUDK^ATURE  AT  (^ALCUTTA. 

Oct.  18         [CFHMINAL  REFEHENCE  No.  2  of  1905.]  1905. 

Present  : — Mr.  Justice  Woodroffe  and  Mr.  Justice  Mookerjee. 

EMPEROR  V.  MOLLA  FUZLA  KARIM. 

Criminal  Procedure  Code  (Art  V0/I8OS').  *#.  196  (1),  cL  (h)  ;  432— Penal  Code  (Act 
XLV  of  1860),  g.  ^/(?— Kx-parte  decree  obtained  fraudulently  before  the  Hegitdrar  of  the 
Small  Cause  Court— Iteg intra r  alment  on  leaee— Stnction  to  prosecute  f/iren  by  the  Chief  Judye 
of  the  Small  Cavse  Cburt — Validity  of  sanction— High  Court's  inncer  on  reference  under  s,  432^ 
Cr.  P.  C, — Fraudulent  decree  twt  set  aside,  jf  roof  of  absence  of  fraud — Prosecution  under  n.  210. 
I.  P.  C,  n4ft  barred —Setting  aside  of  decree  by  Ciril  Court  on  the  ground  of  fraud  is  no 
eridence  of  the  existence  oj  fraud  in  criminal  trial. 

Where  an  ex-parte  decree  was  obtaincil  fraudulently  in  the  Small  Cause  Court  in  a  suit 
tried  by  the  Registrar  of  the  Court— and  the  sanction  to  prosecute  under  ss.  201).  210.  I.  V.  C, 
was  given  by  the  Chief  Judge  of  the  Court  un<ler  s.  lO.l.  Cr.  1*.  C.  : — 

Held  that  the  sanction  was  a  good  one. 

Ordinarily,  as  a  matter  of  convenience  an«l  expe<liency,  an  application  for  sanction  should 
be  made  to  and  t^anction  should  l>e  given  by  the  Judge  who  tried  the  case,  if  he  be  present  in 
the  Court  ;  but  it  is  the  Couti^  and  not  the  Judge,  that  gives  the  sanction.  The  change  of  the 
incumbent  does  not  alter  the  constitution  of  the  Court,  nor  does  it  matter  w!»ether  tiie  Judge 
is  alive  or  not,  or  absent,  or  lias  or  has  not  been  transferred  from  the  Court. 

rpon  a  reference  under  s.  432,  Cr.  P.  C,  the  High  Court  will  deal  only  with  the  particular 
points  of  law  referred  to  it.     It  will  not  go  into  the  facts  or  any  other  legal  objections. 

An  offence  under  s.  210,  I.  P.  C,  is  committed  as  s<x)n  as  a  decree  is  fraudulently  obtained. 

The  setting  aside  by  a  Civil  Court  of  a  fraudulently  obtjiine  1  decree  is  not  evidence,  in  a 
Criminal  Court,  of  the  existence  of  fraud  which  it  is  necessary  to  prove  in<lei>endently  in 
criminal  proceedings.  Therefore  the  fact  that  su(;h  a  decree  has  not  Ixjcn  set  aside  is  no  bar 
to  a  prosecution  umlcr  s.  210.  1.  P.  C.,  though  it  might  be  admissible  as  evidence  to  prove  that 
there  is  no  frau<l, 
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Mr.  Jacob  (with  Babu  Surendra  Sath  Ghosal)  for  the  acciisetl, 
Mr.  Morton  for  the  Crown. 

Woodroffe  and  Mookerjee,  J  J. — This  is  a  Reference  under  section  432 
of  the  Criminal  Procedure  Code  by  the  Third  Presidency  Magistrate.     It 
is   alleged   that   the   i>etitioner   obtained  a  fraudulent  decree  in  the  Small 
(*ause  Court  in  a  suit  which  was  tried  by  Mr.    Dobbin,   the   Registrar   of 
that    C'ourt.     As   that    officer   subsequently   left  this  country  on  leave,  an 
application  was  made  to  the  Officiating  Chief  Judge   of   the   Small    Cause 
Court   for   sanction  to  prosecute  the  petitioner  under  sections  209  and  210 
of  the  Indian  Penal  Code.     The  learned  Chief   Judge   inquired   into   the 
matter  and  took  evidence,  and  arrived  at  the  conclusion  that  a  strong  case 
hud  been  made  out  for  the  prosecution,  which  was   subsequently,   on    his 
sanction    under   section    195   of   the  Criminal  Procedure  Code,  instituted. 
The  Magistrate  in  making   the    Reference   states   that   on   behalf  of   the 
accused   certain   points   of   law   have   been    raised   with  reference  to  the 
validity  of  the  sanction  given  by  the  Chief  Judge,  and  that,  if   this    C^ourt 
is  of  opinion  that  the  sanction  was  invalid,  the  prosecution  fails,  otherwise 
the  accused  should,  in  his  opinion,  be  convicted  of  oflFences  under  the  sec- 
tions mentioned.     We  desire  to  say  at  once  that  we  express  no  opinion  as 
regards  the  facts  of  the  case  with  which  we  have  been  invited  to  deal,   but 
which  are  not  proi>erly  l)efore  us  upon  a    reference   of   this   nature.     We 
deal  only  with  the  paiticular  points  of  law  referred  to  us  by  the  judgment. 
We  therefore  do  not  consider  any  other  contention  such  as  that  which   has 
been  raised,  namely,  that  the  accused  had   no   notice   of   the   proceedings 
taken    before    the  learned  Chief  Judge  to  obtain  the  sanction.     The  argu- 
ments which  have  been  addressed  to  us,  and  which  have  been  embodied  in 
the  judgment  of  the  learned  Presidency  Magistrate,  are  twofold,  inasmuch 
as  the  second  and  third  questions  referred  relate  to  i\i^  same  point.     It   is 
said,   firstly,   that  the  sanction  under  section  195  was  not  a  good  sanction, 
in  that  it  was  granted  by  the  learned  C*hief  Judge  and  not  by  Mr.  Dobbin' 
the  Judge  before  whom  the  case  was  tried.     It  has    been   contended   that 
the   words  "such  Court"  in  clause  (h)  of  section  195  of  the  Criminal  Pro- 
cedure Code  mean  i\\^  particular  Judge  of  a  Court   (composed   of   several 
Judges)    who   tried   the   case   in,  or  in  relation  to,  which  the  offence  was 
committed.     In  other  words,  the  section  is   said   to   mean   that   no   Court 
shall   take   cognizance   of  any  offence  when  such  offence  is  committed  in, 
or  in  relation  to,  any  proceeding  in  any  Court   except    with   the   previous 
sanction,  or  on  the  complaint,  of  the  particular  Judge  who  tried   the   case. 
Mr.    Dobbin,   it   is  admitted,  could  have  given  sanction  :  but  it  is  argued, 
as  he  was  absent,  no  other  Judge  of  the  Small  Cause    Court   could   do  so. 
Jt   is   contended    that  there  are  as  many  Courts  in  the  Small  Cause  Court 
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as  there  are  Judges  of  it.  It  is  further  suggested  that,  in  the  oireum- 
stances,  an  application  should  have  lieen  made  to  the  Original  Side  of  this 
Court  as  the  Court  to  which  the  Small  (Wise  Court  is  subordinate. 
Neither  of  these  contentions  is,  in  our  opinion,  sound.  As  regards  the 
latter,  an  application  can  only  be  made  to  the  Superior  Court  after  sanc^ 
tion  has  been  given  or  refused  by  the  Subordinate  (^ourt.  And  as  regards 
the  first  argument,  it  is  to  be  observed  that  the  object  of  the  sanction  is  to 
ensure  that  a  prosecution  shall  be  instituted  only  after  due  consideration 
on  the  part  of  the  Court  granting  it.  No  doubt  ordinarily,  as  a  matter  of 
convenience  and  expediency,  an  application  for  sanction  should  be  made  to 
the  Judge  who  tried  the  case,  if  he  be  present  in  the  (^ourt.  If,  as  in  the 
present  case,  he  is  not,  it  is  open  to  the  Court,  that  is,  any  other  Judge  of 
the  Court,  to  grant  sanction.  A  contrary  construction  would,  having 
regard  to  the  frequent  absences  and  transfers  of  Judges  in  the  countrj', 
lead  to  grave  inconvenience  and  inequality  of  justice.  It  has  been  forcibly 
argued  that  it  could  hardly  have  been  the  intention  of  the  Legislature  that 
the  conviction  and  punishment  of  a  person,  who  had  committed  an  offence, 
should  be  made  to  depend  uix>n  the  question  whether  the  Judge  before 
whom  it  was  committed  was  or  was  not  alive,  or  absent,  or  had  or  had  not 
been  transferred  from  the  Court.  We  have  been  referred  to  the  decision 
of  Jn  the  matter  of  Krishna  Gohlnda  Dutt  (1).  That  was  a  case  under 
section  47()  of  the  Criminal  Procedure  Code,  and  the  sanction  in  the 
present  case  was  granted  under  section  195.  We  are,  however,  unable, 
with  all  respect,  to  agree  with  the  principle  of  that  decision  ;  and,  had  it 
been  one  under  the  section  with  which  we  are  now  concerned,  we  should 
have  considered  it  necessary  to  refer  the  matter  to  a  Full  Bench.  This 
decision  was  distinguished  and  doubted  in  AmUca  Roy  v.  Kniperor  (2). 
The  view  which  we  and  the  Court  in  that  case  have  expressed  is  supported 
by  a  ruling  which  is  to  be  found  reported  in  High  Court  Proceedings^  12th 
November  1872  (3),  in  which  it  was  held  that  it  is  the  Court,  and  not  the 
Judge  before  whom  the  offence  is  alleged  to  have  been  committed,  that  is 
to  give  sanction  or  make  the  complaint,  and  that  the  change  of  the  incum- 
bent, therefore,  does  not  alter  the  constitution  of  the  Court. 

The  second  point  which  has  been  raised  is,  that  the  decree,  which  is 
for  a  sum  of  Ks.  18.  and  which  is  alleged  by  the  prosecution  to  be  a 
fraudulent  decree,  has  not  been  set  aside  by  the  j>arties  against  whom  it 
was  made.  These  persons  live  in  the  Punjab,  and  it  is  scarcely  to  be 
expected,  and  may  have  been  counted  upon  by  the  accused  (for  it  is  stated 
that  the  present  is  one  of  numerous  other  similar  causes  in  which  fraudulent 
(1)  (1872)  9  C.  W.  X.  851).  (2)  (1905)  2  C.  L.  J.  65n. 

(3)  (1872)  7  Mad.  H.  C,  Ap.  xii. 


Digitized  by 


Google 


368  The  Criminal  Law  Journal  Reports.  [Vol.  Ill 

EMPEROR   r.   BAHAL. 

Joereos  have  l>eon  obtained  in  Calcutta  against  persons  living  up-eountrj) 
that  they  wouKl  incur  the  trouble  and  expense  of  coming  from  the  Punjab 
to  Calcutta  to  set  aside  a  decree  for  Rs.  18.  In  the  first  place,  an  offence 
is  committed  under  section  210  of  the  Indian  Penal  Code  when  the  decree 
is  fraudulently  obtained.  Secondly,  even  had  the  decree  been  set  aside  by 
a  C*ivil  (^ourt  on  the  ground  of  fraud,  that  fact  would  not  have  been 
evidence  in  the  Criminal  Court  of  the  existence  of  fraud,  which  it  would 
have  been  necessary  to  independently  prove  in  the  criminal  proceedings. 
^Ve  are  therefore  of  opinion  that,  though  the  fact  that  the  decree  has  not 
been  set  aside  might  be  admissible  as  evidence  to  prove  that  there  was  no 
fra"d,  it  is  not  a  bar  to  the  prosecution.  We  arc  further  of  opinion  that 
the  sanction  which  was  granted  by  the  learned  Chief  Judge  of  the  Small 
(Jause  Court  was  a  good  sanction,  though  he  w^as  not  the  Judge  who  tried 
the  case. 

The  second  question  which  has  been  referred  to  us  is,  whether  the 
sanction  is  l>ad  in  law,  it  not  having  been  granted  on  the  evidence  recorded 
by  the  learned  Chief  Judge  of  the  Small  Cause  Court  in  a  judicial  proceed- 
ing. It  is  not  quite  clear  what  is  meant  by  the  question  as  so  stated.  But 
from  the  argument  of  learned  (*ounsel  we  gather  that  it  is  really  ancillary 
to  that  which  we  have  already  dealt  with.  It  raises  in  another  form  the 
contention  that  sanction  could  only  be  granted  by  Mr.  Dobbin,  the  Judge 
who  heard  the  evidence,  that  is,  who  tried  the  case,  and  not  by  the  Officiat- 
ing C/hief  Judge.  We  have  already  said  that  in  our  opinion  this  is  not  so. 
We  answer  the  reference  by  stating  that  none  of  the  matters  referred  to 
us,  in  our  opinion,  constitute  any  valid  objection  to  the  prosecution. 

The  case  will  go  back  to  the  Third  Presidency  Magistrate  for  disposal 
under  section  433  of  the  Criminal  Procedure  Code. 


(26  A.  W.  X,  98,) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

March  22       [(LUMINAL  REVISION  No.  4G0  of  190G.]  190C 

Present : — Mr.  Justice  Aikman. 

EMPEROR  r.  BAHAL  and  others. 

Pennl  Code  (XLV of  ISGO),  m.  99  and  3o3—A*miiltiH{i  puMic  servant  in  the  exemtioH  of 
hU  duty —Vaccinator  attemptimj  to  vaccinate  a  child  forcibly— Ilight  of  pr  irate  defence. 

A  vaccinator  attomptetl  against  the  wishes  of  the  child's  father  to  vaccinate  a  chiUl  the 
son  of  one  Bahal.  Uahal  and  some  o**  his  relations  intervenetl  and  assaulted  the  vaccinator, 
but  i\U\  not  do  him  any  {mrticular  harm.  Held  that  the  child's  father  and  other  relatio»*» 
were  perfectly  justified  in  interfering,  and  under  the  circum*<tances  could  not  be  said  to  have 
acte«l  in  excess  of  their  right  of  private  defence. 
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The  facts  of  thin  case  sufficiently  appear  from  tlie   judgment   of   the 
Court. 

/Simeon,  for  the  applicants. 

The  Assistant  Government  Advocate  (Porter),  for  the  Crown. 

Aikman,  J. — ^The  four  applicants  Bahal,  Dwarka,  JliuUan  and  Naipal 
were  convicted  by  a  Magistrate  of  the  first  class  of  assaulting  a  public 
servant  in  execution  of  his  duty  as  such  public  servant  and  sentenced 
under  the  provisions  of  section  353  of  the  Indian  Penal  Code  to  four 
months'  rigorous  imprisonment  each.  On  appeal  the  learned  Sessions 
Judge  sustained  the  conviction.  The  sentence  imposed  on  Bahal  was 
maintained,  the  sentences  imposed  on  the  other  accused  were  reduced  to  a 
term  of  two  months  each.  It  appears  that  on  the  lOth  of  November  last 
a  vaccinator  named  Muhammad  Nasir  went  to  the  village  in  which  the 
accused  live.  He  saw  a  little  boy  of  three  years  of  age  playing  at  the 
door  of  the  house  of  his  father,  the  accused  Bahal.  Bahal  was  present  at 
the  time.  The  vaccinator  says  : — "  I  seized  him  (the  boy)  and  taking  out 
ray  needle  began  to  vaccinate  him.  Bahal  was  present  at  the  door  and 
caught  hold  of  my  hand.  He  broke  the  needle  and  threw  it  away."  The 
vaccinator  announced  his  intention  of  insisting  on  vaccinating  the  child. 
Thereupon  Bahal  and  the  other  accused,  who  are  relations  of  Bahal,  are 
said  to  have  assaulted  and  beaten  the  vaccinator.  There  is  nothing  in  the 
evidence  to  show  that  the  vaccinator  received  any  special  injury.  I  must 
express  my  surprise  that  on  these  facts  the  Courts  below  should  have  held 
that  an  offence  under  section  353  of  the  Indian  Penal  C^ode  was  commit- 
ted. The  vacoinator  was  not  acting  in  the  execution  of  his  duty.  It  is  no 
part  of  a  vaccinator's  duty  to  insist  on  vaccinating  a  child  in  opposition  to 
the  wishes  of  its  parent  or  guardian.  The  vaccinator  rendered  himself 
liable  io  a  charge  of  assaulting  the  child.  The  accused  do  not  a[)[)ear  to 
lue  to  have  exceeded  their  right  of  private  defence.  The  view  which  I 
take  is  supported  by  the  decision  in  Mangohind  Muchi  v.  Empress  (3  C\ 
^*  A",  627).  It  is  true  that  the  accused  Bahal  had  no  right  to  break  the 
Vaccinator's  needle  and  throw  it  away,  and  his  actions  in  so  doing  miglit 
possibly  constitute  an  offence  under  section  42G  of  the  Indian  Penal  Code. 
But  as  he  has  been  for  a  month  in  prison  I  do  not  deem  it  necessary  to 
consider  whether  a  conviction  should  l)e  entered  under  that  section.  For 
the  above  reasons  I  quash  the  convictions  of  the  ap[)licants  under  section 
353  of  the  Indian  Penal  Code  and  the  sentences  passed  on  them.  I  am 
informed  that  they  have  been  released  on  bail  under  tlie  order  of  this 
LWrt,  dated  the  22nd  January  190G.  The  result  of  the  order  now  passed 
is  that  the  bail  is  discharged  and  the  applicants  need  not  surrender. 
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SUPPA   TEVAN    r.    EMPEROR. 

(L  L.  R.,  29  Mad.,  89.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

July  19  [CRIMINAL  APPEALS  Nos.  U2  to  144  of  1905.]      1905. 

Present : — Mr.  Justice  Boddara  and  Mr.  Justice  Moore. 

SUPPA  TEVAN  AND  OTHERS — (Prisoners), — ^Appellants, 

Versus 
EMPEROR,— Respondent. 

Criminal  Procedure  Qfde  (Act  Vo/ISBS),  Chap.  XIV ;  s.  164—Oatfts  Act  (X  of  1873), 
fi.  4,  S^Penal  Code  (Act  XL  V  of  1860),  s,  193— Statement  under  #.  164,  Cr,  P.  C.—Oath— 
^'Judicial  proceeding  r    InreMigatum  nnder  Chapter  XIV,  Cr.  P.  C 

A  Magistrate  when  taking  down  statements  under  s.  164,  Cr.  P.  C,  is  acting  in  discharge 
of  a  duty  imposed  on  him  by  law  and  is  consequently  authorisetl  under  ss.  4  and  5  of  the  Oaths 
Act  (X  of  1873)  to  administer  an  oath  to  the  persons  examined  by  him. 

An  investigation  under  Chap.  XIV.  Cr.  P.  C.  is  a  stage  of  a  "  judicial  proceeding/*  and  any 
^)ei*8on  who  makes  on  oath  a  statement  which  he  knows  to  be  false  before  the  Magistmte 
<  ondacting  that  investigation  gives  false  evidence  and  commits  an  offence,  under  s.  193, 
I.  P.  C. 

Mr.  John  Adam  and  K.  X.  Ayya  for  appellants*. 
The  Public  Prosecutor  in  support  of  the  conviction. 

Judgmerd. — The  first  ground  of  appeal  is  that  the  Sub-Magistrate  of 
Uthamapalayam  when  taking  down  statements  under  section  1G4,  Criminal 
Procedure  Code,  was  not  authorized  to  administer  an  oath  to  the  persons 
examined  by  him.  Following  the  decision  in  Queen-Empress  v.  Alagu 
Kone  (1),  we  hold  that  he  was  so  entitled.  The  Sub-Magistrate  is  a  Court 
and  when  he  took  down  statements  under  this  section  he  was  acting  in 
discharge  of  a  duty  imposed  on  him  by  law  and  was  consequently  under 
section  4,  Act  X  of  1873,  authorized  to  administer  an  oath.  The  appel- 
lants were  persons  to  whom  an  oath  might  be  administered,  because  they 
were  persons  who  could  lawfully  be  examined  by  the  Sub-Magistrate 
under  section  164,  Criminal  Procedure  Code  {vide  section  5,  Oaths  Act). 
It  is  further  urged  that  the  conviction  of  the  appellants  under  section  193 
of  the  Penal  Code  was  not  legal.  In  the  face  of  the  provisions  of  the 
explanation  attached  to  that  section  we  cannot  accept  this  contention.  An 
investigation  under  Chapter  XIV  of  the  Criminal  Procedure  Code  is  a 
stage  of  a  judicial  proceeding  and  therefore  when  the  appellants  made  on 
oath  statements  which  they  knew  to  be  false  before  the  Magistrate  con- 
ducting that  investigation  they  gave  false  evidence  {vide  illustration 
appended  to  explanation  2)  and  committed  an  offence  under  section  193, 
Penal  Code. 

On  the  merits  we  are  satisfied  that  the  appellants  have  been  rightly 
Qonvicted.     The  sentences  are  not  too  severe.     These  appeals  are  dismissed. 

(1)  I,  L.  R.,  16  Mad,  421, 
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EMPEROR    v.   CHELLAN. 

(L  L.  R.,  29  Mad.,  9L) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

[CRIMINAL  REFERENCE  No.  7  of  190.5.] 
Aug.  29,  Sep.  7,  25  1905. 

Present : — Sir  S.  Subrahmauia  Ayyar,  Offg.  (;hief  Justice, 
Mr.  Justice  Boddam  and  Mr.  Justice  Saukaran  Nair. 

EMPEROR  r.  (^HELLAN  and  others. 

Oimiml  Ptocednte  (ode  (Act  V of  1898),  t.  307—ingh  CauH's power  tit  go  into  ceidence 
OH  a  reference  under  the  section — "  Opinitm^'"'  meaninj  of—Practice, 

Wheu  a  case  is  referral  to  the  High  Court  under  sec.  .S07,  Cr.  P.  C,  it  will  form  its  own 
opinion  on  the  evidence. 

The  wortl  **  opinion  "  in  sec.  307.  Cr.  P.  C,  is  used  to  denote  the  condu^iil^ng^  and  not  the 
rctiMons  or  groundg  for  such  conclusions. 

Expedient  as  it  may  be,  in  references  under  s.  307,  Cr.  P.  C,  to  have  before  the  High 
Court  the  reasons  of  the  Jur}%  when  any  have  been  given,  for  the  view  taken  by  them  in  a 
particular  case,  the  circumstance  that  no  such  reasons  have  been  given  by  or  ascertained  from 
the  jury  for  their  conclusions  docs  not  warrant  the  High  Court  to  decline  to  go  into  the 
evidence  and  to  arrive  at  its  own  judgment  after  giving  due  weight  to  the  views  taken  by  the 
Judge  and  Jury  as  to  the  guilt  or  innocence  of  the  accusctl. 

The  letter  of  reference  is  as  follows  : — 

The  jury  retuni  an  unanimous  verdict  that  accused  Xos.  1  to  4  are  guilty  and  the  others 
are  not.  I  agree  in  and  accept  the  verilict  in  so  far  as  accused  Nos.  1  to  4  are  held  to  be 
guilty  and  in  so  far  as  the  eighth  accusctl  is  held  to  be  not  guilty.  As  reganls  the  eighth 
accused  in  addition  to  the  fact  that  his  village  was  not  named,  there  may  be  a  doubt  as  to  the 
possession  of  the  item  of  cloth  by  him,  and  there  is  the  circumstance  that  prosecution 
thirteenth  witness  admits  that  his  niece  was  taken  away  by  this  accused's  son  fixjm  which  it 
may  be  suspected  that  he  has  been  identilial  owing  to  some  enmity.  In  his  case  also,  there- 
fore, I  do  not  want  to  differ  from  the  jury,  and  respecting  their  opinion,  I  accept  it.  But  I 
regret  that,  as  regards  accused  Nos.  5,  6  and  7.  I  cannot  agree  with  them.  The  same  witnesses 
that  speak  about  accused  Nos.  1  to  4  speak  about  these  accused  also.  In  fact  the  fifth  and 
seventh  accused  are  identifietl  by  no  less  than  five  witnesses  while  the  sixth  is  identified  by  at 
least  thre^.  The  village  of  accusal  Nos.  5  and  6  lias  been  nameil  in  all  the  complaints  and  is 
close  to  that  of  accusal  Nos.  1  to  4  and  to  the  scene  of  occunvnce.  Even  bearing  in  mind 
the  fact  that  no  property  was  found  with  fifth  accusal  and  even  doubling  the  possession  of  the 
wwW  by  the  sixth  accusal,  I  see  no  reasonable  grounds  for  different iiiting  the  case  of  accused 
Nos.  5  and  6  from  that  : of  accusal  Nos.  1  to  4.  in  so  far  as  the  direct  eviilence  goes,  except 
that  these  were  arrestal  not  that  very  night  but  subsaiuently.  Tl»is  difference  ought  not  to 
count  for  much.  As  r(^nls  the  seventh  accusal,  his  own  village  is  no  iloubt  at  some  distance, 
but  he  appears  to  have  no  settlal  abotle  and  he  admits  having  come  near  the  place  s<^me  days 
afterwards  and  further  admits  being  in  possession  of  one  of  the  items  which  he  has  not  proved 
to  belong  to  him,  and  which  uix>n  the  evidence  of  prosecution  fourth  witness  I  hold  to  be 
stolen  property.  There  is  no  particular  reason  for  foisting  on  him  the  female's  cloth  only  of 
the  two  items.  For  these  reasons  I  feel  bound  to  refer  to  the  High  Court  the  case  of  accused 
Nos.  T),  6  and  7  who  will  be  on  remand  till  final  orders  aie  passed. 

I  acquit  eighth  accused  and  direct  his  release.  1  sentence  each  of  accused  Nos.  1,  2,  3 
and  4  to  six  years*  rigorous  imprisonment.  Prosecution  witness  Nos.  1  to  7  were  not  stray 
traTcUei"*.    They  were  returning  from  their  place  of  business,  and,  if  roblxM-s  are  to  waylay 


Digitized  by 


Google 


372  The  Criminal  Law  Journal  Kepoui'is.  [Vol.  lit 

EMPEHOR    r.    CHELLAX. 

such  persous,  ti-atle  will  be  paralyzetl  and  gieat  discomfort  aud  uneasiness  to  tbc  villagers  will 
be  caused.  I  therefore  sentence  them  for  a  year  in  excess  of  what  1  used  to  do  in  ordinary 
dacoity  cases. 

I  have  to  add  that  the  seventh  accused  has  been  previously  sentenced  to  three  months' 
rigorous  imprisonment  by  the  Second-class  Maglstmte  of  Pennagai-am  on  19th  October  19W 
for  offences  under  sections  457  and  380  of  the  Indian  Penal  Code  in  Calendar  Case  Xo.  153 
of  1904. 

The  reference  was  heard  before  Davies  and  Benson,  JJ.,  along  with 
the  appeal  by  the  accused  Nos.  1  to  4,  whom  the  Sessions  Judge,  agreeing 
with  the  jury,  had  convicted. 

The  Public  Prosecutor  in  support  of  the  reference. 

Benson^  J, — The  appellants  are  the  first  four  accused  in  Sessions  Case 
No.  05  of  1905.  They  have  been  found  guilty  by  a  juiy  on  legal  evidence 
and  I  can  find  no  misdirection  in  the  Judge's  charge  to  the  jury. 

The  jury  has  acquitted  four  other  persons,  who  were  charged  with 
accused  Nos.  1  to  4.  The  Sessions  Judge  has  accepted  the  verdict  in  the 
case  of  the  eighth  accused  for  reasons  stated  by  him,  but  he  has  referred 
the  case  of  the  fifth,  sixth  and  seventh  accused  for  the  orders  of  this  Court 
under  section  307  of  the  Criminal  Procedure  Code,  as  he  disagreed  \vith 
the  finding  of  the  jury  that  they  were  not  guilty.  The  Sessions  Judge 
states  that  he  is  of  opinion  that  these  three  accused  are  guilty  of  dacoity 
and  has  recorded  the  grounds  of  liis  opinion  as  required  by  law. 

It  is  therefore  necessary  for  us  now  to  consider  the  entire  evidence 
and,  after  giving  due  weight  to  the  opinions  of  the  Sessions  Judge  and  the 
jury,  to  either  convict  or  acquit  these  accused. 

[His  Lordship  then  proceeded  to  discuss  the  evidence.] 
In  this  state  of  the  evidence,  I  agree  with  the  Sessions  Judge  that  the 
guilt  of  accused  Nos.  5,  G  and  7  is  established  beyond  reasonable  doubt. 
There  is  no  record  of  the  reason  or  reasons  why  the  jury  was  of  opinion 
that  they  were  not  guilty.  The  law  does  not  require  them  to  give  reasons, 
nor  does  it  empower  the  Judge  to  ask  them  their  reasons,  though  he  is 
empowered  to  question  them  in  order  to  ascertain  what  their  actual  verdict 
is,  and  it  is  also  open  to  tlie  jury  to  state  their  reasons  if  they  desire  to  do 
so.     In  many  cases  they  do  this. 

It  has  always,  so  far  as  my  experience  goes,  been  the  invariable 
practice  of  this  Court  to  accept  a  reference  like  the  present  under  section 
307  and  to  deal  with  the  evidence  against  the  accused,  treating  the  so- 
called  verdict  of  the  jury  as  their  '  opinion  '  referred  to  in  this  section. 
I  have  examined  the  records  of  all  the  cases  referred  under  section  307 
during  the  past  three  years.  Their  number  is  73.  I  find  that  in  22  of 
these   the   reasons   for   the  verdict  of  the  jury  have  been  recorded  or  arc 
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referred  to  by  the  Judge  in  his  letter  of  reference.  But  in  the  remaining 
51  cases,  there  is  no  record  of  the  reasons,  and  np  reference  thereto  by  the 
Judge.  There  is  nothing  but  the  bare  verdict,  yet  in  not  one  of  these 
cases  did  the  High  Court  call  on  the  Judge  to  ascertain  the  reasons  of  the 
jury  or  refuse  to  deal  with  the  reference  owing  to  the  absence  of  such 
reasons.  In  all  these  cases  the  High  Court  dealt  with  the  reference  on 
the  merits  and  acquitted  or  convicted  the  accused.  Every  Judge  now  in 
the  High  Court  and  also  the  Chief  Justice,  who  is  on  leave  and  Sir 
Bhashyam  Ayyangar  and  Russell,  J  J.  (now  retired)  took  part  in  one  or 
more  of  these  cases.     I  am  of  opinion  that  the  practice  is  correct. 

When  the  Judge  resolves  to  act  under  section  307  he  is  required  by 
law  pot  to  record  any  verdict  either  of  acquittal  or  conviction.  The  so- 
called  '  verdict '  does  not  bind  him.  It  becomes  for  all  legal  purposes 
a  mere  opinion,  and  this,  I  take  it,  is  what  section  307  refers  to  when  it 
speaks  of  the  '  opinion  '  of  the  jury.  In  the  present  case  I  think  that 
their  '  opinion  '  that  the  fifth,  sixth  and  seventh  accused  are  not  guilty  is 
wrong.  I  would  convict  each  of  these  accused  Chellan  (son  of  Mari), 
Kamran,  and  Venkatraman,  and  pass  on  them  the  same  sentence  as  that 
passed  on  the  accused  Nos.  1  to  4  whom  the  jury  found  guilty,  viz.,  six 
years'  rigorous  imprisonment. 

Davies,  J. — I  agree  with  my  learned  colleague  that  this  appeal 
(Criminal  Appeal  No.  319  of  1905)  should  be  dismissed. 

In  this  case  the  jury  have  unanimously  found  four  out  of  the  eight 
persons,  charged  with  dacoity,  guilty,  and  the  appeal  of  these  persons  has 
been  dismissed  by  us.  The  jury  found  the  others,  viz,,  four  persons  not 
guilty  of  the  dacoity. 

The  Sessions  Judge  agreed  with  the  jury  that  one  of  these  four 
persons  was  not  guilty,  but  he  has  dissented  from  their  verdict  in  regard 
to  the  three  other  men  and  referred  their  cases  under  section  307  of  the 
Code  of  Criminal  Procedure,  for  our  decision. 

Our  duty  under  clause  3  of  that  section  is  not  only  to  consider  the 
entire  evidence,  but  also  to  give  due  weight  to  the  opinions  of  the  Sessions 
Judge  and  of  the  jury.  The  opinions  of  the  jury  cannot  mean  their 
verdict,  for  that  is  not  a  mere  opinion  nor  is  it  styled  as  such  as  the 
opinions  of  assessors  are.  The  verdict  is  a  final  judgment  by  the  jury  as 
to  the  guilt  or  otherwise  of  the  persons  charged  before  them,  and  it  is 
binding  on  the  Judge,  while  '  opinions '  are  not  so.  Besides,  it  is  obvious 
from  the  provisions  of  the  Code  that  the  opinions  of  the  jury  referred  to 
in  clause  (3)  of  section  307  are  to  be  on  the  same  par  as  those  of  the 
Judge,  that  is,  opinions  given  after  the  verdict,  for  the  jury  are  not 
enabled  to  pass  opinions  before  their  verdict.     It   is   not   until   after   the 
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verdict  is  doliverod  and  the  Judge  disapproves  of  it,  that  the  jurj's 
opinions  are  required  for  submission  to  this  Court  to  he  considered  along 
with  the  Judge's  opinions. 

Now,  the  opinions  of  the  jury  in  this  case  are  not  before  us.  Ap- 
parently the  Judge  has  not  taken  them,  it  may  be  because  no  express 
provision  is  made  to  that  end.  But  the  legislature  in  directing  that  this 
Court  should  duly  weigh  the  opinions  of  the  jury  gives  an  implied 
authority  for  the  taking  of  such  opinions.  And  the  Sessions  Judge  is 
advised  in  future  to  do  so  before  referring  a  case  under  section  307  of  the 
( Viminal  Procedure  ( 'ode. 

It  is  now  too  late  to  direct  such  an  opinion  to  lye  recorded  in  the  case 
})efore  us.  And  in  the  absence  of  such  opinions,  we  cannot  perform  the 
functions,  specially  cast  u[K)n  us,  of  duly  considering  them.  In  this 
particular  case,  where  the  Judge  agreed  with  the  verdict  of  the  jury  as 
regards  five  persons  out  of  eight,  it  requires  the  most  potent  arguments  to 
show  that  their  verdict  in  the  case  of  the  other  three  persons  was  perverse. 
I  have  little  doubt  that  the  jury  could  have  given  reasons  in  support  of 
their  verdict  if  they  had  been  asked  for  them,  at  least  as  strong  as  those 
given  by  the  Judge  against  it. 

In  these  circumstances  I  am  not  prepared  to  give  any  weight  to  the 
one-sided  opinions  of  the  Judge.  And  I  consider  that  the  verdict  of  the 
jury  upon  the  evidence  before  them  should  be  upheld.  The  three  accused 
in  whose  case  the  reference  has  been  made,  that  is,  the  fifth,  sixth  and 
seventh  prisoners,  should  therefore  be  acquitted  and  their  release  ordered. 

The  reference  again  came  on  for  hearing  under  the  provisions  of  sec- 
tion 429  of  the  Code  of  Criminal  Procedure  before  the  Bench  constituted 
above,  in  consequence  of  the  difference  of  opinions  between  DaWes  and 
Benson,  JJ.,  the  Court  delivered  the  following 

Judgment.—Sir  S.  Suhrahmania  Ayi^ar,  Offij.  C.  J.,  and  Boddam,  /.- 
The  ordinary  dictionary  meaning  of  the  word  'opinion'  in  law  is  "the 
formal  decision  of  a  Judge,  an  umpire,  a  councillor  or  other  party  officially 
called  upon  to  consider  and  decide  upon  a  difficulty  or  dispute."  The 
term,  so  far  as  we  are  aware,  is  not  used  to  denote  the  reasms  for  the  deci- 
sions themselves  and  we  see  nothing  in  the  language  of  clause  3  of  section 
307  of  the  Criminal  Procedure  Code,  to  take  the  word  '  opinions '  in  it  to 
mean  other  than  the  respective  conclusions  of  the  jury  and  the  Judge. 
The  use  of  the  word  'opinions'  in  the  clause  in  preference  to  the  tern 
verdict  was  probably  owing  to  the  conclusion  of  the  jury  in  the  circum- 
stances lacking  the  effect  which  would  att^ich  to  it  if  there  were  no  differ- 
ence between  the  jury  and  the  Judge  in  the  matter.  The  first  paragraph 
of  section  307  itself  is  practically  conclusive  in  favour  of  this  view,  as  there. 
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'  opinion '  is  used  in  contradistinction  to  the  '  grounds '  for  such  opinion.  Sec. 
305  of  the  Code  also  supports  '  the  same  view.'  It  provides  inter  alia  for 
cases  of  disagreement  in  trials  in  High  Courts  and  the  expression  employed 
there  too  is  '  opinion.'  The  context  of  course  precludes  the  word  being 
understood  as  meaning  the  grounds  for  the  conclusion  instead  of  the  con- 
clusion itself.  Now  it  is  conceded  that  when  the  Judge  and  the  jury 
agree  the  latter  cannot  be  compelled  to  give  reasons  for  their  decision. 
And  section  303  which  permits  questions  to  be  put  to  the  jury  in  order 
to  ascertain  what  their  verdict  is,  negatives  by  implication  a  power  on  the 
part  of  the  presiding  Judge  to  question  them  otherwise.  First  to  assume 
that  the  word  '  opinion '  in  section  307,  clause  3,  means  the  reasons  for  the 
conclusion  and  next  on  such  assumption  to  argue  that  the  Code  authorises 
the  Judge  in  such  cases  to  compel  the  jury  to  give  them  is  not  a  legitimate 
mode  of  construction.  The  practice  of  the  Court  as  shown  by  a  large 
number  of  cases  in  which  some  or  other  of  all  the  Judges  of  this  Court 
have  taken  part  and  in  which  they  proceeded  to  decide  the  references, 
though  no  reasons  for  the  conclusion  of  the  jury  were  elicited  and  sub- 
mitted, is  in  accordance  with  the  view  we  are  taking.  It  follows  therefore 
that,  expedient  as  it  may  be  to  have  before  this  Court,  when  any  have 
been  given,  the  reasons  of  the  jury  for  the  view  taken  by  them  in  a  parti- 
cular case,  the  circumstance  that  no  such  reasons  have  been  ascertained 
does  not  warrant  this  Court  to  decline  to  go  into  the  evidence  and  to  arrive 
at  its  own  judgment  after  giving  due  weight  to  the  views  taken  by  the 
Judge  and  the  jury  as  to  the  guilt  or  innocence  of  the  accused. 

[Their  Lordships  then  discussed  the  evidence.] 

Differing  from  the  jury  we  convict  the  fifth,  sixth  and  seventh 
prisoners  and  sentence  them  each  to  six  years'  rigorous  imprisonment. 

Sankaran  Nai)\  J. — The  leanied  Judge  who  first  heard  this  reference 
have  differed  in  their  opinion.  Mr.  Justice  Davies  holds  that  it  requires 
powerful  reasons  to  show  that  the  jury's  verdict,  upheld  with  reference 
to  five  of  the  accused  is  perverse  with  reference  to  the  other  three  and  as 
their  opinion  for  their  conclusion  which  he  considers  to  be  distinct  from 
their  verdict  is  not  before  us,  it  is  impossible  to  say  they  are  wrong  upon 
the  one-sided  opinion  of  the  Judge  alone,  the  Code  requiring  us  to  give 
due  weight  to  the  opinion  of  the  jury  ;  Mr.  Justice  Benson  holding  that 
the  verdict  is  their  opinion  came  to  the  conclusion  that  on  the  evidence 
the  accused  are  guilty.  I  concur  with  the  Officiating  Chief  Justice  and 
Boddam,  J.,  in  holding  that  once  the  case  is  referred  to  the  High  Court 
under  section  307  we  have  to  form  our  own  opinion  on  the  evidence. 
[After  going  into  the  evidence,  his  lordship  agreed  with  the  jury  and 
acquitted  the  accused.] 
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SURYANARAYANA  ROW  ANP  BALA  BAMAYYA  r.  EMPEROR, 

(I.  L.  J{.,  29  Mad^  100.) 
IN  THE  HIGH  ('OURT  OF  JUDICATURE  AT  MADRAS, 

[CRIMINAL  REVISION  PETITION  Nos.  34  a>p  35  of  1905.] 
Sep.  19,  20  1905. 

Premtt ;— Sir  S.  Subrahmania  Ayyar,  Offg.  Chief  Justico, 

and  Mr.  Justice  Boddam. 

SURYANARAYANA  ROW  JlSD  another— (Petitioners  in  Criminal 

Revision  Petition  No.  34  of  1905), 

BALA  RAMAYYA  (Petitioner  in  (^rimihal  Revision  Petition 

No.  35  OF  1905), 

EMPEROR— (Respondent  in  both). 

CriMiml  PtHtCfdnre  (\t4e  (AH  V  oflSdS),  «.  470—JfereH¥e  SitmmoHSfs  Act,  Madras  (III 
of  1809)— Departmental  inqttir If  not  a  Judicial  prttceeding— Illegal  order  of  proaecntiim— 
High  Court' if  jHnoer  to  interfere  on  rerition  under  s.  476^  Cr.  P.  C, 

One  H.  R.,  on  being  convicted  ami  scntencetl  to  pay  a  fine  on  a  charge  of  tJieft,  by  a  Sub- 
Magistrate,  paid  the  fine,  but  preferred  an  appeal  to  the  Dejiuty  Magistrate,  who  sent  back  the 
case  to  the  Sub- Magistrate  for  reconling  further  evidence.  While  the  matter  was  thug  pentl- 
ing  B.  R.  ma<le  a  complaint  of  bribery  against  the  Sub- Magistrate.  The  Deputy  Magistmte 
who  proceede<l  to  inquire  dei)artmentally  into  the  said  complaint  summoned  B.  R.  to  appetf 
before  him  on  a  certain  tlay  but  he  did  not  appear,  whereupon  a  warrant  for  his  arrest  was 
ipsue*l,  but  it  was  returnetl  unexecuted  with  the  rejwrt  that  B.  R.  was  not  forthcoming.  On  a 
J  subse'iuent  tlate  when  B.  R.  came  to  the  Court  of  the  Deputy  Magistrate  on  some  other  biwi- 
ncRs,  the  Deputy  Magistrate  directed  him  to  execute  two  recognixances — one  for  appear- 
ing before  the  Sub-Magistrate  and  the  other  for  appearance  before  himself,  and  pending  their 
execution  .he  was  detainetl  by  the  Deputy  Magistrate's  peon.  B.  R.  refused  to  execute  these 
recognizances  and  in  support  of  his  objection  got  two  pleaders  to  present  a  petition  for  his 
release  without  recognizances.  As  in  npite  of  this  petition  the  recognizances  were  insisted 
upon,  B.  R.  executed  them,  but  got  the  same  pleatlers  to  present  another  petition  pKiying  for 
cancellation  of  the  recognizances.  In  this  petition  improper  motives  were  attributed  to  the 
Deputy  Magistrate,  who  purporting  to  act  under  s.  476,  Cr.  P.  C,  directe<l  prosecution  of  thfl 
two  pleaders  under  s.  228, 1.  P.  C,  and  of  B.  R.  for  abetting  the  offence  : 

//<»W— That  the  High  Court  has  jwwer  to  interfere  on  revision  as  the  Deputy  Magigtratc 
had  acted  entirely  without  jurisdiction  in  the  matter. 

That  the  Departmental  inquiry  being  purely  an  executive  matter,  there  is  nc  provision  of 
law  which  empowere*!  the  Deputy  Magistrate  to  compel  the  attendance  of  B.  R.  before  him  in 
connection  with  tlie  inquiry.  That  the  case  was  not  one  to  which  Act  III  of  1869  appli*!  and 
that  the  issue  of  a  warrant  for  B.  R.'s  arrest  on  his  non-attendance  in  pursuance  of  tbc 
summons  was  a  voiil  proceeding. 

That  in  the  matter  of  recording  further  evidence,  it  was  not  competent  to  the  Depuff 
Magistmte  to  compel  the  attendance  of  B.  R.  either  before  the  Sub-Magistrate,  or  before  him- 
self. The  i>endency  of  B.  It's  appeal  would  not  give  any  Court  power  to  arrest  him  as  ^^^^re 
was  no  question  of  enhancement,  but  only  of  the  reversal  or  confirmation  of  sentence. 

The  jietition  of  theiplca<lcrs  was  not  presenteil  in  a  judicial  proceeding,  but  in  a  <iei»rt- 
ipental  inquiry,  so.  sec.  476  Cr.  P.  C,  did  not  warrant  their  prosecution  under  s.  228,  I- ^.C, 
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The  fac^s  necessary  for  this  report  are  folly  set  out  in  the  judg- 
ment. 

Dr.  S.  Sicaminailhan  and  V.  Krinhnatwami  Anjar  for  petitioners. 

The  Public  Prosecutor  for  respondents. 

Order.— In  C'riminal  Revision  Cases  Nos.  M  and  35  of  1005.— The 
material  facts  bearing  upon  these  revision  cases  are  shortly  as  follow  :  Bala 
Ramayya,  the  petitioner  in  Criminal  Revision  Case  No.  35  of  1905,  had 
been  convicted  on  a  charge  of  theft  and  sentenced  to  pay  a  fine  of  Rs.  20 
which  he  paid  (see  Criminal  lievision  Case  No.  3G  of  190.5).  He  pre- 
ferred an  appeal  against  that  decision  which  was  heard  by  the  Deputy 
Magistrate  Mr.  P.  Nagesa  Rao  in  July  1904.  The  Deputy  Magistrate 
directed  the  Sub-Magistrate  who  tried  the  case  in  the  first  instance  to 
record  further  evidence.  While  the  matter  was  thus  pending  a  complaint 
of  bribery  in  connection  with  the  theft  case  made  by  Balo  Ramayya 
against  the  Sub-Magistrate  to  the  District  Magistrate  was  being  enquired 
into  departmentally.  Part  of  the  departmental  enquiry  was  Wng  made 
by  Mr.  Nagesa  Rao.  On  the  Cth  October  Mr.  Nagesa  Rao  summoned 
Bala  Ramayya  to  appear  before  hi.n  on  the  19th  idem  in  connection  with 
the  departmental  enquiry.  Bala  Ramayya  did  not  appear,  and  Mr 
Nagesa  Rao  thereupon  issued  a  warrant  for  his  arrest.  The  warrant  was 
not  executed  as  Bala  Ramayya  was  reported  to  be  not  flZ 
On  the  3rd  December  190rBala  Ram^yyl^eTne^Tho  cCuZf 7£ 
Deputy  Magistrate  on  some  other  business.  Then  Mr.  Nagesa  Rao  directe<l 
him   to  execute  two  recognizances  and  pending  their  exeenfinn  I,. 

e^hied  by  the  Deputy  Magist.te's  peon.  One  o'f  ^l^^^Z^  Z 
for  Bala  Ramayya  appearing  before  the  Sub-Magistrate  on  the  ^K 
connection  with  the  additional  evidence  ordered  tl  ,>e  tke„  „!  the  oth:r 
for  h.  appearan^  W  re  Mr.  Nage«i  lUo  himself  on  the  1.3th  idem 
BalaRamayj.atfi.treusedto  execute  these  recognizances  protesting 
that  he  should  not  be  called  upon  to  ,lo  so  and  in  sup,K>rt,  of  his  objection 
he  got  the  petitioners  m  Criminal  Revision  Case  No.  34  of  1905  one  a 
High  Court  Vakil  and  the  other  a  First-grade  Pleader,  to  presen't  a  peti- 
tion  in  which  It  was  prayed  that  Bala  Ramayya  might  Ih.  released  without 
any  security  or  recognizance  l,eing  taken  from  him.  As  Mr.  Nagesa  Rao 
had  before  this  jK^tiHon  was  presented,  left  the  Court-house,  his  work  in 
Omrt  bemg  over,  and  gone  to  his  residence,  the  petition  was  handed  to 
Mr  Nagesa  Rao  there.  As  in  spite  of  the  petition  recognizances  were 
insisted  on  Bala  Ramayya  executed  them  and  thereupon  thel  «amc  ^ 

wrhth  "  '"'^''Tr'*'-  '"  M-  ^'a^-  RaoValso  in  his  house)  n 
wh.ch  they  repeated  their  objec-tions  and  prayed  that  the  security  and 
recognizances  taken  should  U-  cancel^!  and  Bala  Ramnvva  released,     ut 


Digitized  by 


Google 


378  The  Criminal  Law  Journal  Reports.  [Vol,  HE 

SURYANARAYANA    ROW   AND    BALA    RAMAYYA    V.   EMPEROR. 

request  was  not  complied  with.     With  reference   to  paragraph   6   of   the 
j)etition  which  runs  as  follows  : — 

"  The  petitioner  believes  that  this  Court  namely  M.  R.  Ry.  P.  Nagesa 
Rao    Pantulu    Garu    is   actuated   by    malice  pure  and  simple  against  this 
petitioner  in  arresting  him  and  detaining  him  unlawfully  in  custody   from 
about    11-30   a.m.  till   about   4-30   p.m.  this   day."      Mr.   Nagesa   Rao 
directed   (purporting   to   act  under  section  476  of  the  Criminal  Procedure 
Code)  Bala  Ramayya's  two  vakils  to  be  prosecuted   before  the   Divisional 
Magistrate  for  an  offence  under  section  228  of  the  Indian  Penal  Code,   viz. 
"  intentionally   offering  an   insult   to   a  public  servant  whilst  such  pnblio 
servant  was  sitting  in  a  stage  of  a  judicial  proceeding  "  and  Bala  Ramayya 
for  abetting  them   in   committing   this   offence.     The   Public   Prosecutor 
took  the  preliminary  objection  that  these  re\nsion  p'^titions  did  not  lie  with 
reference   to   the   Full    Bench  ruling  in  EranhoU  Athan  v.  Ainff  Emperor 
(1).     We  overrule  the  objection  inasmuch  as  in  our  opinion    Mr.    Nagesa 
Rao   was   acting   entirely   without  jurisdiction  in  the  matter.     Now  as  to 
the  departmental  enquiry  he   was   holding   it   was   purely  an    executivo 
matter.     Our   attention   has   not   been   drawn   to   any   provision   of  law 
empowering  Mr.  Nagesa  Rao  to  compel  the  attendance  of   Bala   Ramayya 
before   him   in   connection  with  the  enquiry.     Of  course  it  was  not  a  case 
to  which  the  Act  regarding  the  issue  of  Revenue  Summonses  Madras  Act 
III   of   1869   applied   and   it   follows  that  the  issue  of  a  warrant  for  Bala 
Ramayya's  non-attendance  in  pursuance  of  the  summons  was  a   void   pro- 
ceeding.    As   regards   also   the   matter  of  further  evidence  directed  to  be 
taken  before  the  Sub-Magistrate  it  was  not  competent  to  Mn  Nagesa   Rao 
to   compel   the  attendance  of  Bala  Ramayya  either  before  the  Sub-Magis- 
trate or  before  himself.     As  we  observed  in  Criminal  Revision  Case  No,  30 
of  1905  it  was  for  Bala  Ramayya,  if  he  chose,  to  appear  at  the  enquiry   or 
not.     It  is  to  be  remembered  that  he  had  been    sentenced   to   pay   a   fine 
and  the  fine  had  been  paid.     The  pendency  of  an  appeal  preferred  by  him 
would  not  give  any  Court  authority  or  power   to  arrest   him.     The   only 
result   of   the   appeal   could    be   either  the  reversal  or  confirmation  of  the 
sentence  already  passed.     There  was  no  question  of  enhancement  of   sen- 
tence.    Of   course   to  warrant  an  order  under  section  476  of  the  Criminal 
Procedure  Code  directing  a  person  to  be  prosecuted  the   offence   stated  to 
have  been  committed  by  him  should  \\:\\?  Seen  committed  before  the  Court 
in  the  course  of  a  judicial  proceeding  or  should  have  been  brought   under 
its   notice   in   the   course  of  such  a  proceeding.     Neither  is  the  case  here. 
For  the  presentation  of  the  petition  in  question  was  in  regard  to  and  in  the 
course   of  the  detention  of  Bala  Ramayya  and  the  taking  of  recognizances 
from  him  l)oth  of  which  were,  as  shown  above,  absolutely  illegal  acts. 

(O  1.  L.  R..  26  Mad.  98. 
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Tlie  Full  Bench  ruling  relied  on  by  the  Public  Prosecutor  cannot 
possibly  be  held  to  apply  to  a  case  like  the  present.  It  is  equally  clear 
that  Mr.  Nagesa  Rao  was  not  at  the  time  the  petition  was  handed  to  him 
a  public  servant  sittinff  in  any  stage  of  a  judicial  j^roceeding  and  this  the 
Public  Prosecutor  conceded. 

The  order  of  Mr.  Nagesa  Rao  directing  the  prosecution  of  the  Pleaders 
and  Bala  Ramayya  is  hereby  set  aside. 

Wo  cannot  help  observing  that  the  conduct  of  Mr.  P.  Nagesa  Rao 
in  detaining  Bala  Ramayya  under  the  circumstances  and  compelling  him 
to  find  security  and  execute  the  recognizances  has  been  throughout  so  high- 
handed and  perverse  as  almost  to  justify  (if  that  were  possible)  the  state- 
ment in  the  paragraph  of  the  petition  complained  of,  though  we  cannot 
permit  any  legal  practitioner  to  impute  improper  motives  or  corruption  to 
a  judicial  officer  in  petitions  addressed  to  him  in  connection  with  proceed- 
ings pending  before  him  as  such  officer. 

In  Referred  Case  No.  5  of  1905  and  Civil  Miscellaneous  Petition 
No.  339  of  1905. 

As  regards  Referred  Case  No.  5  of  1905  and  Civil  Miscellaneous  Peti- 
tion No.  339  of  1905  it  is  needless  to  say  that  wo  entirely  agree  with  Mr. 
Bell  that  a  Pleader  cannot  be  permitted  to  make  imputations  on  judicial 
officers  in  petitions  presented  to  them.  The  proper  procedure  in  cases 
where  such  petitions  are  presented  would  be  to  return  them  to  the  Pleader 
for  amendment  or  to  reject  them  as  scandalous.  For  reasons  however 
given  in  our  judgment  in  Criminal  Revision  Nos.  34  and  35  of  1905  these 
are  not  cases  calling  for  any  further  action. 


{10  C.  W.  X,  441.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Dec.  19     [CRIMINAL  REVISION  MIS.  No.  U5  of  1905.]        1905. 

Yresent : — Mr.  Justice  Brett  and  Mr.  Justice  Stephen. 

NARAIN  CHANDRA  BANNER JEE  and  others,— Petitioners, 

Versus 
THE  HOWRAH  MUNICIPALITY,— Opposite  Party. 

Criminal  Procedure  Code  (Act  V  of  ISOS),  8.  o26—Tramfer,  gronnd^fo^r— Reasonable 
apprehemion  of  an  unfair  trial -liepntation  and  authority  of  the  Magixtrate  concerned  cannot 
be  taken  into  consid oration  hy  High  Court, 

In  dealing  with  an  application  for  transfer  of  a  caso,  under  sec.  526,  Cr.  P,  C,  the  High 
Court  has  only  to  determine  whether  good  grounds  for  its  transfer  hare  been  made  out  to  the 
Courts'  satisfactioTi.  It  will  not  take  into  consideration  the  effect  of  an  order  of  transfer  on 
the  reputation  and  authority  of  the  Magistrate  concerned. 
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Where  transfer  of  a  case  is  sought  ou  the  ground  that  the  accused  cannot  have  a  fair  and 
impartial  trial  in  a  certain  Court,  the  reasonableness  of  the  accused's  apprehension  should  be 
decided  by  reference  to  the  mind  of  the  Court  rather  than  to  the  mind  of  the  accused.  If  the 
High  Court  cannot  r^ard  the  apprehension  to  be  reasonable  under  the  circumstances  of  the 
case  it  will  not  treat  it  as  reasonable  merely  in  deference  to  the  susceptibilities  of  the  accnsttl 

The  facts  nuiterial  to  the  report  appear  from  the  judgment  of  Brett,  J. 

Mr.  JFtll  and  Babu  Dasaratld  Sanyal  for  the  Petitioners. 

No  one  appeared  to  show  eiiuse  against  the  Rule. 

The  judgments  of  the  Court  were  as  follows  : — 

lirett^  J. — The  present  rule  has  l^en  granted  on  an  application  made 
to  this  Court  under  see.  52G,  Cr.  P.  C.  The  Petitioners  have  been  sent, up 
for  trial  by  the  Police  charged  with  offences  under  sees.  147  and  353, 
I.  P.  C.  Information  was  lodged  against  them  to  the  Police  by  an  officer 
of  the  Howrah  Municipality,  and  the  case  appears  to  be  on  the  file  of  Mr. 
Prentice,  Joint-Magistrate  of  Howrah,  for  trial. 

In  support  of  the  rule  it  was  alleged  that  the  information  had  been 
lodged  under  the  directions  of  Mr.  Forest,  Chairman  of  the  Howrah  Muni- 
cipality, \\\\o  is  also  District  Magistrate  of  Howrah,  and  that  in  con- 
sequence the  Petitioners  were  under  the  apprehension  that  they  would  not 
have  a  fair  and  impartial  trial  before  a  Magistrate  at  Howrah  who  was 
subordinate  to  the  District  Magistrate.  It  was  also  suggested  that  as  Mr. 
Prentice,  the  Joint-Magistrate,  is  also  a  Municipal  Commissioner  of 
Howrah,  the  case  ought  to  be  transferred  from  his  Court  to  the  Court  of 
some  other  Magistrate  for  trial.  A  rule  was  granted  on  the  District 
Magistrate  of  Howrah  to  show  cause  why  the  case  should  not  be  trans- 
ferred for  hearing  to  a  Magistrate  of  competent  jurisdiction  in  the  district 
of  Alipore  for  the  above  reasons. 

The  Magistrate  of  the  district  has  submitted  a  written  explanation  in 
answer  to  the  rule.  Dealing  with  the  merits  he  has  stated  that  his  know- 
lodge  of  the  facts  of  the  case  is  confined  to  the  statement  made  to  him  by 
the  Assistant  Engineer  of  the  Municipality.  That  statement  he  reduced 
to  writing  and  passed  an  order  on  it ;  and  the  statement  and  order  are  on 
the  record.  From  this  we  gather  that  the  District  Magistrate,  as  Chair- 
man of  the  Municipality,  has  taken  no  further  action  or  interest  in  the 
case  beyond  what  is  stated  in  the  e::;il:ination. 

He  has  further  stated  that  the  Joint-Magistrate,  Mr.  Prentice,  had  no 
intention  to  try  the  case  himself,  but  had  proposed  to  transfer  it  for  trial 
to  tlie  senior  Deputy  Magistrate,  who  has  no  connection  with  the  Munici- 
pality, when  he  was  prevented  from  doing  so  by  the  application  for  post- 
ponement which  was  made  to  him  by  the  Petitioners  under  sub-cl.  8  of 
sec.  526,  Cr.  P.  C, 
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The  District  Magistrate  has  further  suggested  that  the  grounds  on 
which  the  application  is  based  amount  to  an  imputation  against  the  honesty 
of  the  District  Magistrate  and  the  judicial  independence  of  the  Magistrate 
subordinate  to  him,  which  is  not  justified,  and  lastly  he  has  pressed  this 
Court  to  take  into  consideration  when  passing  an  order  on  an  application 
made  under  the  provisions  of  cl.  1  of  sec.  526,  Cr.  P.  C,  the  effect  which 
an  order  for  transfer  on  those  grounds  has  on  the  reputation  and  authority 
of  the  Magistrate  against  whom  it  is  directed. 

In  dealing  with  an  application  such  as  the  present  this  Court  has, 
however,  only  to  determine  whether  good  grounds  for  the  transfer  have 
been  made  out  to  its  satisfaction.  It  cannot  consider  its  efEect  on  the 
Magistrate  concerned.  We  doubt  very  much  whether  any  impression 
such  as  tlio  Magistrate  suggests  is  conveyed  by  the  order  to  any  person 
except  possibly  to  the  Magistrate  himself,  and  we  think  that  undue  sen- 
sitiveness on  the  part  of  Magistrate  in  this  respect  is  much  to  be  de- 
precated. 

The  learned  Counsel  who  has  appeared  in  support  of  the  rule  has 
emphatically  repudiated  the  suggestion  that  it  reflects  on  the  District 
Magistrate  or  the  Magistrates  subordinate  to  him  any  imputation  such  an 
the  District  Magistrate  imagines,  and  we  accept  his  assurance  on  this  point 
without  reserve. 

The  learned  Counsel  has  urged  that  lie  relies  in  supjiort  of  his  appli- 
cation on  the  principle  laid  down  by  Lush,  J.,  in  Serjeant  v.  Vale  (1),  in 
the  following  passage  :  "  The  law  does  not  measure  the  amount  of  interest 
which  a  Judge  possesses.  If  lie  has  any  legal  interest  in  the  decision  of 
the  question  one  way,  ho  is  disqualified,  no  matter  how  small  the  interest 
may  be.  The  law,  in  laying  down  this  strict  rule,  has  regard  not  so  much 
perhaps  to  the  motives  which  might  be  supposed  to  bias  the  Judge  as  to 
the  susceptibilities  of  the  litigant  parties.  One  imiK)rtant  object,  at  all 
events,  is  to  clear  away  everything  which  might  engender  suspicion  and 
distrust  of  the  tribunal,  and  so  to  promote  the  feeling  of  confidence  in  the 
administration  of  justice  which  is  so  essential  to  social  order  and  security." 
This  rule,  the  learned  Counsel  points  out,  has  been  followed  by  this  Court 
in  the  cases  of  Gir'ish  Chunder  Ghose  v.  Queen-Empress  (2),  Dupeyron  v. 
Driver  (.3),  and  Khetu  Panday  v.  Mohim  Sath  Bishi  (4),  and  he  has  urged 
in  support  of  this  application,  that,  as  a  matter  of  grace  rather  than  of 
right,  if  this  Court  is  satisfied  that  circumstances  have  transpired  from 
which  the  applicant  may  entertain  an  apprehension  which  to  him  appears 
reasonable  that  he  may  not  have  a  fair  and  impartial  trial  before  a  Sub- 
ordinate Magistrate  at   Howrali,  then,  even  though  in  fact  there  may  not 

(1)  h.  K.  2  Q.  B.  I).  :>:^^  (1877).  (-2)  1.  L.  K.  20  CaL  857  (1893). 

(3)  I.  L.  R.  23  Cal.  495  (I89<i).  (4)  i<  C.  W.  N.  75  (1903). 
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he  sufficient  grounds  for  his  apprehension,  and  although  we  eairaot  regard 
it  as  re^isonable,  yet  in  deference  to  the  feelings  of  the  Petitioner  and  to 
remove  all  doubts  from  his  mind  as  to  the  fairness  and  impartiality  of  the 
tribunal,  we  should  direct  the  transfer  of  this  case  for  trial  to  a  Magistrate 
in  another  district.  The  circumstances  which  it  is  said  have  given  rise  to 
the  apprehension  are  that  some  time  ago  the  Petitioners  let  out  a  small 
plot  of  land  to  the  Municipality  of  Howrah,  that  the  Municipality  con- 
structed an  urinal  on  it  which  was  removed  on  the  3rd  November  1905, 
that  the  Petitioners  had  served  a  notice  on  the  Municipality  to  quit  the 
land,  that  on  the  Gth  November  the  Petitioners  resumed  possession  of  the 
land  and  had  a  tiled  but  constructed  on  it,  and  that  on  that  day  the  Muni- 
cipal Overseer  with  the  assistance  of  the  Police  removed  the  hut,  and  on  the 
same  date  laid  the  charge  against  the  Petitioners  to  the  Police  which  has 
resulted  in  their  being  sent  up  for  trial  under  sees.  147  and  353,  I.  P.  C. 

Since  then,  on  the  8th  November,  the  Petitioners  instituted  a  civil 
suit  against  the  Chairman  of  the  Municipality  to  recover  possession  of  the 
land  and  obt  lined  an  injunction  staying  the  Municipality  from  building 
on  it. 

The  learned  (Counsel  has  argued  that  because  the  District  Magistrate 
is  the  Chairman  of  the  Howrah  Municipality  and  a.s  such  is  interested  in 
the  result  of  the  proceedings  in  the  C-ivil  Court,  therefore  the  Petitioner^ 
whether  rightly  or  wrongly,  feel  an  apprehension  that  any  Magistrate  sub- 
ordinate  to  the  District  Magistrate  may  feel  himself  hampered  or  may  be 
unconsciously  influenced  in  the  trial  of  the  case  against  the  Petitioners  by 
the  knowledge  that  the  Magistrate  of  the  District  is  interested  in  those 
proceedings  in  the  Civil  C/ourt. 

This  we  may  observe  is  asking  us  to  extend  the  rule  on  which  learned 
C'ounsel  relies  far  beyond  the  scope  of  its  original  application  and  further 
than  this  Court  has  applied  it  in  the  cases  to  which  we  have  been  referred. 

The  rule  as  laid  down  by  Jaish,  J.,  in  the  English  case  must  command 
universal  respect,  but  it  was  then  applied,  to  a  case  in  which  it  was  held 
a  judicial  act  was  invalid  by  reason  of  a  statutory  disqualification  in  the 
learned  Prelate  who  passed  it,  owing  to  personal  interest.  In  the  cases  in 
this  country  in  which  the  rule  has  been  applied,  personal  interest  in  the 
judicial  officer  himself  has  been  alleged  and  accepted.  Where  personal 
interest  even  of  the  smallest  nature  is  proved  in  the  presiding  officer  of  the 
tribunal,  then,  even  though  that  interest  may  not  be  such  as  to  raise  even 
a  suspicion  of  bias  against  him,  yet  in  deference  to  the  susceptibilities  of 
the  litigants  it  has  been  held  that  the  case  should  be  transferred  for  trial 
to  another  Court.  This  may  be  a  sound  and  salutary  principle  on  which 
to  proceed,  but  the  present  case  differs  materially  from  the  cases  relied  on. 
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In  this  case  we  are  asked  to  direct  tlie  transfer,  not  because  of  any  personal 
interest  which  can  be  alleged  against  the  Magistrate  before  whom  it  now 
is  pending  for  trial  but  because  the  Petitioners  imagine  that  this  Magis- 
trate and  every  other  Magistrate  subordinate  to  the  District  Magistrate  at 
Howrah  may  be  affected  and  influenced  by  what  it  is  suggested  they  may 
suppose  to  be  the  state  of  mind  of  the  District  Magistrate.  The  learned 
Counsel  has  not  only  contended  that  this  is  a  reasonable  apprehension,  but 
he  suggests  that  we  should  treat  it  as  reasonable  in  deference  to  the  sus- 
ceptibilities of  his  clients. 

The  law  requires  that  it  should  be  made  to  appear  to  this  Court  that 
a  fair  and  impartial  trial  cannot  be  laid  before  we  take  action  under  sec. 
526  (1),  Cr.  P.  C,  and  we  think  that  we  should  not  be  doing  our  duty  if 
we  pretended  to  accept  as  reasonable  grounds  which  we  knew  to  be  in- 
sufficient and  unreasonable  simply  because  the  litigants  were  foolish  en- 
ough to  entertain  them.  To  extend  the  rule  in  the  manner  suggested  by 
the  learned  Counsel  would  be  to  encourage  a  distrust  in  the  integrity  and 
independence  of  the  magisterial  courts  in  this  country  which  would 
amount  to  a  serious  evil.  We  concieve  it  to  be  our  duty  rather  to  dis- 
courage unreasoning  apprehension  and  distrust  than  to  encourage  it.  We 
at'e  not  prepared  therefore  to  apply  the  rule  unless  we  are  satisfied  that 
there  is  in  the  present  case  a  reasonable  apprehension  that  the  Petitioners 
will  not  have  a  fair  and  impartial  trial  in  the  Court  before  which  their  case 
is  at  present. 

So  far  as  the  District  Magistrate  is  concerned  we  find  that  he  has 
neither  taken  any  action  nor  shown  any  interest  in  the  case  which  would 
indicate  that  he  himself  was  specially  concerned  in  its  result,  and,  even  if 
he  had  done  so,  we  can  find  no  reason  whatever  for  supposing  that  the 
Magistrate  before  whom  the  case  is  pending  would  be  in  any  way  ham- 
pered or  influenced  in  the  trial  by  the  state  of  mind  of  the  District  Magis- 
trate. The  Joint-Magistrate  has  up  to  the  present  passed  no  order  in  the 
ease  except  an  order  for  postponement  at  the  request  of  the  Petitioners. 
It  is  not  even  suggested  that  he  has  any  personal  interest  in  the  case,  and 
the  law  distinctly  provides  that  the  fact  that  he  is  a  Municipal  Com- 
missioner is  no  disqualification.  Holding,  therefore,  that  the  Petitioners 
have  failed  to  make  it  appear  to  us  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  Court  of  the  Joint-Magistrate  or  of  any  other  Subordinate 
Magistrate  at  Howrah,  we  discharge  the  rule. 

Stephen^  J,  -I  entirely  agree  with  the  judgment  of  my  learned  brother 
and  have  very  little  to  add.  Cases  in  which  this  Court  will  grant  a  trans- 
fer under  sec.  520  (7)  (a)  and  {d)  of  the  Code  may  be  divided  into  three 
classes.     Of  these  the  first  where  misconduct  may  be  imputed   to   the 
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Judge  from  whose  jurisdiction  transfer  is  sought,  and  tlie  second  where 
he  has  a  personal  interest  in  the  case  before  him,  such  as  a  chance  of  pecu- 
niary profit  depending  on  its  decision  independent  of  his  judicial  character, 
have  nothing  to  do  with  the  present  case.  There  remains  the  third  and 
commonest  case  wliich  is  this  one.  There  the  ground  on  which  the  trans- 
fer is  sought  is  some  act  of  the  Judge,  not  improper,  and  not  performed 
for  his  own  profit  but  usually  an  official  act  it  was  his  duty  to  perform. 
The  pi'oper  principle  to  apply  to  this  class  of  case  seems  to  me  to  be  to 
enquire  as  to  whether  the  act  was  performed  by  the  Judge  in  his  judicial 
character  or  otherwise,  and  only  to  gnint  a  transfer  in  the  latter  case.  It 
is,  however,  laid  down  by  the  very  high  authority  of  Lush,  J.,  in  Serjeant 
V.  Dale  (1),  which  is  a  case  falling  in  what  I  have  called  the  second  class, 
and  by  Banerjee,  J.,  in  Dnpeyron  v.  Driver  (S),  that,  however,  proper  the 
conduct  of  the  Judge  may  have  been,  the  state  of  the  mind  of  the  accused 
is  to  be  considered,  and  in  the  words  of  Banerjee,  J.,  any  incidents  which 
are  calculated  to  create  in  his  mind  a  reasonable  apprehension  that  he  may 
not  have  a  fair  and  impartial  trial  are  good  good  ground  for  transfer. 

This  has  been  rei>eatedly  recognised  as  correct  law  and  I  cannot  do 
otherwise  than  accept  it.  "What  is  a  reasonable  apprehension  must,  how- 
ever, be  decided  by  a  reference  to  the  mind  of  the  Court,  rather  than  to 
the  mind  of  the  accused.  This  seems  to  me  to  be  tlie  plain  meaning  of 
sec.  52G  of  Criminal  Procedure  Code  ;  and  this  view  is  strongly  supported 
by  a  consideration  of  the  evils  indicated  by  my  learned  brother  a«  likely  to 
follow  an  extension  of  the  language  of  Banerjee,  J.,  further  than  the  limit 
I  have  suggested.  It  is  no  doubt  desirable  to  quiet  reasonable  apprehen- 
sion in  the  mind  of  the  accused,  but  to  yield  to  apprehensions  which  we 
do  not  consider  reasonable  would  bo  disastrous  to  the  cause  of  justice. 
For  these  reasons  agreeing  with  my  learned  l)rother  as  I  do  in  his  view  of 
the  facts  of  the  case  I  agree  in  his  conclusion  that  the  rule  must  be  dis- 
charged. 

Rule  dischargeit 
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(10  C.   W.  X,  4^.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  C^ALCUTTA. 

Jany.  4        [CRIMINAL  REVISION  No.  1055  of  1905.]  1906. 

Present : — Mr.  Ju?*tice  Brett  and  Mr.  Justice  Stephen; 

ISSWAR  CHANDRA  DAS  and  CHANDI  PROSAD  DAS,— 

Petitioners, 

Versus 

EMPEROR,— Opposite  Party. 

Crimiml  Procedure  (\>de  (Act  V  of  1898).  g,  439— Practice— Snmmarfl  rejection  of  an 
appeal  by  the  Sessiauf  Jitdge—Uerinimi  of  the  Judge' »  order — High  CourV 9  practice  where  eti^ 
dence  found  inguficient — Circum«fantial  erid^ncc— Suspicion— Suhmequent  conduct  of  the  ac» 
CHmd  conjirming  mt4tpicion. 

On  an  application  to  the  High  Couii:  to  HCt  asiile  an  onlcr  of  the  Sessions  Judge  summarily 
dismissing  an  appeal  which  the  applicants  preferretl  from  an  onler  of  the  Magistrate  convict- 
ing ihem  of  au  oifence  uiwler  the  Penal  Cotle,  the  High  Court  .finding  that  the  evidence  on 
which  the  conviction  was  based  was  insufficient,  instead  of  remanding  the  appeal  for  a  hear- 
ing on  its  merits,  set  aside  the  conviction  an<l  sentence  and  acquitted  and  discliargwl  the 
accusal. 

One  G,  a  servant  of  tlie  complainant,  dei)oslte<l  for  safe  custody  a  sum  of  money  with  I 
(one, of  the  accused)  who  put  it  into  a  box,  lockeil  it  and  kept  the  key  with  himself.  The  other 
accused  (C)  used  the  box  as  a  bed  during  the  greater  part  of  the  night  and  the  next  moniing 
ihs  Ibck  was  found  to  have  been  forcetl  and  the  money  was  missing.  Neither  I  nor  0  was  in 
continuous  possession  of  the  box  from  the  time  the  money  was  put  into  it  to  the  time  that  it 
was  missed. 

It  was  found  by  the  Magistrate  that  the  accuseit  set  up  a  false  story  to  account  for  the  loss 
of  the  money  and  the  evidence  showed  that  the  accusetl  had  opiwrtunitics  to  take  away  the 
money  unnoticed. 

-     On  a  charge  on  these  facts  against  the  acclisctl  undei-sccs.  lUG  and  jj^jj.  Indian  Penal Coilc, 
with  respect  to  the  money  lost, 

Held — That  these  facts  could  not  support  a  conviction. 

Per  Stephen^  J, — In  a  case  of  this  kind  where  there  is  no  cye-wit!ic»s  and  where  the  stolen 
property  has  not  been  fotlml,  the  possibility  of  any  other  person  being  a  culprit  must  be  ex* 
clndeil  before  the  accused  can  be  convicted, 

The  facts  of  the  case  will  appear  from  the  judgnient  of  Stephen,  J. 

Babu  Dasarathl  Sanyal  for  the  Petitioner?*. 

Mr.  ^l.  C  Banerjee  and  Babu  liatan  Cliaml  Sural  for  the  Opposite 
Party. 

The  Judgments  of  the  Court  were  as  follows  t — 

Stephen^  J, — The  accused,  Isswar  Chandra  Das  and  Chandi  Prosad 
Das,  were  convicted  by  the  Sub-Divisional  Magistrate  of  Sonaingunge  of 
oflfelices  Under  sec»  40C  and  sees.  J~  of  the  1.  P.  C,  respectively,  tliat  is, 

criminal  breach  of  trust  and  aiding  the  connnission  of  such  offence.     They 
appealed  from  this  convictioli.  to  the  Sessions  Judge  of  Sylhet,  l)y  whom 
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tbeir  appoal  was  summarily  dismissed.  A  rule  has  been  granted  by  this 
Court  calling  on  the  District  Magistrate  to  show  cause  why  the  order  of 
the  Sessions  Judge  should  not  be  set  aside  on  the  grounds  stated  in  the 
petition. 

The  material  facts  of  the  case  are  comparatively  few.  One  Gnru 
Prosad  came  to  Jainagor  on  the  15tb  of  Jeyt,  having  in  his  possession  a 
sum  of  Rs.  645  which  he  had  collected  on  behalf  of  his  masters  from  their 
creditors  in  the  district.  This  money  he  handed  over  to  Isswar  for  safe 
custody  in  two  bags,  one  containing  Rs.  600,  the  other  Rs.  45.  Isswar  put 
the  money  into  a  box  which  he  appears  to  have  used  as  a  safe  for  the  pur- 
jK)ses  of  his  business  as  a  shop-keeper,  locked  the  box  and  kept  the  key. 
The  facts  on  which  the  Magistrate's  judgment  is  based  are  that  the  next 
morning  the  Rs.  600  were  missing,  and  that  the  circumstances  were  such 
that  they  must  have  been  taken  from  the  box  by  Isswar  with  Chandi's 
connivance,  or  i)08sibly  by  Chandi  at  Isswar's  instigation.  These  circum- 
stances are  tliat  the  box  was  certainly  in  good  order  when  the  money  was 
locked  up  ;  that  it  was  used  as  a  bed  by  Chandi  during  the  greater  jmrt 
of  the  night,  that  the  next  morning  it  was  found  that  the  lock  of  the  box 
has  been  forced,  and  the  Rs.  600  was  missing  and  various  articles  were 
strewed  about  the  room  where  the  box  was,  in  such  a  way  as  to  suggest 
that  a  burglary  had  been  committed,  during  the  night  though  subsequent 
investigation  showed  that  this  could  not  have  been  the  case. 

To  decide  whether  the  proved  facts  prove  the  guilt  of  the  accused 
with  enough  certainty  to  warrant  the  conviction  of  the  Petitioners,  it  is 
necessary  to  look  into  the  evidence  with  a  view  to  sec  whether  it  is  possible 
that  the  money  was  taken  out  of  the  box  !)y  any  one  else. 

After  the  money  was  placed  in  the  box  Guru  Prosjid  went  out  to 
wash,  and  on  returning  went  with  Isswar  and  Rai  Chand  his  servant  to  an 
Akhra  for  the  purjjose  of  eating  a  meal.  Isswar  certainly  did  not  return 
to  the  shop  that  night :  and  it  api)ears  that  Chandi  was  not  in  the  shop  at 
the  time  that  the  others  left  it.  Guru  Prosad  and  Rai  Chand  came  back 
to  the  shop  after  their  me^l  and  found  Chandi  there.  Rai  Chand  then 
left  the  shop  to  sleep  elsewhere,  and  Guru  Prosad  and  Chandi  afterwards 
left  it  for  a  short  time. 

They  soon  returned  together  and  after  playing  cards  till  midnight, 
Guru  Prosad,  Chandi  and  two  men  called  Bharat  and  Prafulla  went  to 
sleep  in  the  sjunc  room  w^ith  the  box.  The  next  morning  Bharat  told  Gura 
Prosad  that  the  lock  of  the  box  was  broken  and  the  bag  containing  the 
Rs.  600  was  gone.  This  turned  out  to  l)e  the  case  and  no  traces  were 
subsequently  found  of  either  the  bag  or  the  money.  Gnru  Prosad  says 
that  before  going  to  sleep  he  s^w  the  lock  attached  to  the  l>ox  but  there 
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IS  nothing  to  show  that  it  was  not  then  in  the  st^ite  in  whicli  it  was  found 
the  next  morning. 

So  far  the  facts  do  not  carry  us  further  than  a  suspicion  of  Jsswar's 
and  diandi's  guilt.  They  both  knew  tliat  the  money  was  in  the  )x)x,  and 
they  probably  both  had  opi)ortunities  of  taking  it  out  of  the  box  unnoticed. 
In  a  case  of  this  kind,  however,  where  there  is  no  evidence  of  eye-witnesses 
and  where  the  stolen  property  is  never  found,  the  i>ossibility  of  any  other 
person  being  the  culprit  must  bo  excluded  before  the  accused  can  be  con- 
victed ;  and  it  is  plain  that  Isswar  being  away  all  night  and  Ohandi  on  at 
least  two  occasions,  it  is  possible  that  some  one  else  may  have  removed  the 
lock  and  taken  the  money  out  of  the  box  without  their  knowledge. 

It  is  argued  for  the  prosecution  that  the  events  subsequent  to  the 
theft  must  be  held  to  confirm  our  suspicions  as  to  the  conduct  of  Isswar 
and  Chandi. 

After  Guru  Prosad  woke,  it  was  found  that  a  door  close  to  the  box  had 
had  its  rope-fastenings  cut  away :  and  there  were  lying  on  the  ground  a  jug 
with  a  few  pice  in  it,  a  few  pice  by  themselves,  and  some  tins.  Isswar  and 
(Jhandi  both  alleged  that  a  burglary  had  taken  [jlace  and  Isswar  proceeded 
to  give  information  at  the  thana.  It  is  obvious  that  no  burglary  accompanied 
by  the  forcing  of  the  lock  of  the  box  could  have  taken  place  after  (luru  Pro- 
sad  came  back  to  the  house  and  it  seems  unlikely  that  if  it  had  taken  place 
before  then  the  state  of  the  door  would  not  have  been  noticed  during  the 
night.  We  may,  therefore,  safely  ascrilx?  the  damage  to  the  door  and  jierhaps 
the  things  being  thrown  about  the  floor,  to  thieves  who  ha<l  stolen  the  money 
out  of  the  box  before  (turn's  last  return  ;  the  more  so  because  the  opening 
made  in  the  door-way  is  said  to  be  too  snmll  to  ailmit  a  grown  man.  To  pre- 
vious causes  of  suspicion  against  Isswar  and  Chandi,  there  must  therefore  bo 
added  the  fact  that  they  set  up  a  story  to  account  for  the  loss  of  the  money 
which  cannot  be  accepted  as  true.  From  the  point  of  view  of  their  own 
liability  however  tliey  would  naturally,  and  not  imiirojierly,  do  what  they 
could  to  support  the  view  that  a  burglary  had  taken  place  ;  and  it  is  )K)ssi* 
ble  that  they  were  acting  honestly  in  trying  to  get  the  story  accepted. 

The  governing  feature  in  the  case  is  that  as  it  appears  to  l>e  the  case 
that  neither  of  the  accused  was  in  continuous  possession  of  the  lx)x  from 
the  time  when  the  money  was  put  into  it  to  the  time  that  it  was  missed, 
the  case  against  them  is  incomplete  in  the  absence  of  any  direct  evidence 
of  their  having  committed  the  offence,  or  being  in  possession  of  the  stolen 
good.  The  Sessions  Judge  was  therefore  wrong  in  dismissing  their  appeal 
summarily.  But  as,  after  the  view  I  have  expressed  as  to  the  eflfect  of 
the  evidence,  there  is  no  reason  why  he  should  hear  the  appeal,  we  direct 
that  the  rule  should  be  made  absolute,  that  the  judgment  and  sentence  of 
the  lower  Court  should  be  set  aside  and  the  accused  acquitted. 


Digitized  by 


Google 


'MS  The  Criminal  Law  Journal  IIeports,  [Vol.  Ill 

SHARBEKHAK  OOHAIN  r.  EMPEROR. 

lirelt,  J. — In  my  opinion  the  conviction  and  sentence  pasjicd  on  the  two 
accused  cannot  be  maintained  and  it  is  useless  therefore  to  send  back  the 
case  for  retrial  by  the  Sessions  Judge.  The  case  was  clearly  one  which  it 
was  incumbent  on  him  to  decide  on  the  merits  and  not  to  summarily  dis- 
miss.    His  order  dii«missing  the  appeal  is  therefore  set  aside. 

The  evidence  fails  to  establish  the  charge  against  Isswar  C^handni  Das, 
the  Magistrate  having  found  that  he  was  sleeping  in  a  house  diflFerent  from 
that  in  which  the  money  was  kept  on  the  night  of  the  alleged  theft.  On 
the  other  hand.  Guru  Dass,  the  servant  of  the  complainant,  who  is  said  to 
have  deposited  the  money  with  Isswar,  was  sleeping  in  the  house  where 
the  box  was  with  Cliandi  and  two  other  [)ersons  and  it  is  difficult  to  under- 
j*tand  how,  if  the  lock  of  the  box  was  forced  in  the  manner  found  by  the 
Magistrate,  Guru  Prosad  knew  nothing  about  it.  All  the  arrangements  to 
make  up  false  appearance  of  the  theft  could  hardly  have  been  carried  out 
without  his  knowledge.  Under  the  circumstances  there  is,  in  my  opinion, 
considerable  doubt  whether  the  money  was  misappropriated  by  the  two 
accused  alone.  If  (luru  Prusid  connived  at  it  the  cliarge  under  sec.  40(!, 
I.  P.  C,  cannot  be  maintained  against  them.  The  facts  are  too  doubtful 
to  support  the  conviction,  and  finding  Isswar  Chandra  Das  not  guilty  of 
the  offence  charged  under  sec.  40(J,  I.  P.  C,  and  Chandi  Prosad  Das  not 
guilty  of  the  offence  charged  under  sec.  40(5  read  with  sec.  101>,  I.  P.  C, 
I  would  acquit  them.     The  result  is  that  both  are  acquitted  and  disclmrged. 

Accused  acqu'UteiL 


(10  r.    ir.  X,  51H.) 

IX  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

June  21  [CRIMINAL  REVISION  No.  391  of  1905.]  1905. 

Present : — Mr.  Justice  Pargiter  and  Mr.  Justice  Woodroflfe. 

SHARBEKHAN  GOHAIN— Petitioner, 

I  'ergits 

EMPEROR,— Opposite  Party. 

Crimhi'd  Ptoefidure  Code  rjcf  Vo/lSOSj.  m.  403,  23.j-~Penal  C\»de  (Act  XLVt*flS&)j, 
w.  '201^  202,  irO—PreriuHg  trial  under  «s.  201.  2()2.  I.  P.  C.  resHlting  in  acqHittal—SiihtequeM 
trial  under  s.  170^  I.  P.  t'.,  oh  the  «aine  facts—  Legality  of  trial. 

AVberc  a  person,  who  was  tried  and  acijuittod  by  a  Se^^hions  Judjrc  for  offences  under  S8. 
201,  202, 1.  P.  C,  was  tried  again  on  the  same  facts  by  an  inferior  Court  under  s.  1 7(5. 1.  P.  C^  :— 

ILeld—'VhBX  the  re-trial  was  banetl  by  section  403,  Cr.  P.  C,  as  the  case  came  umler  sub* 
sec.  (2),  and  not  under  sub-section  (1),  of  s.  235.  Cr.  P.  C,  nor  did  it  come  under  sub-section 
(2)  of  s.  403,  Cr.  P.  C.  ami  wa«  not,  tlierefore.  excludcil  from  the  oi>eration  of  sub-sec.  (1)  of 
sec.  403.  Besides,  as  it  did  iK)t  come  under  sub-sec.  (4)  of  s.  403,  the  Sessions  Ju«lge  was  com* 
pctcat  to  try  it  umler  s.  170.  I.  P,  C,  at  the  i>rcviuufl  trial. 
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The  facts  of  the  case  material  to  this  report  will  appear  from  tlie 
judgment. 

Balm  Baikanta  Sath  J)ass  for  the  Petitioner. 

No  one  for  tlie  Opposite  Party. 

The  Judgment  of  the  Court  was  as  follows  : — 

One  Bikam  is  said  to  have  been  murdered  and  his  body  was  found  in 
a  tank.  It  is  said  that  this  fact  was  reported  to  this  applicant  Sharbekhan 
Gohain  who,  as  principal  Government  Revenue  Collector  of  the  locality, 
was  bound  to  give  information  of  the  alleged  murder.  He  was  prosecuted 
under  sees.  201  and  202, 1.  P.  C.,  before  the  Sessions  Court  and  when  the 
persons  accused  of  murder  were  acquitted,  the  charges  against  this  appli- 
cant were  withdrawn  and  he  was  acquitted. 

He  has  now  been  prosecuted  and  convicted  under  sec.  176,  I.  P.  C, 
on  the  same  facts.  The  Sessions  Judge  confirmed  the  conviction  and 
sentence  and  a  rule  was  issued  calling  on  the  District  Magistrate  of 
Dibrugarh  to  show  cause  why  the  conviction  of,  and  sentence  passed  upon, 
the  applicant  Sharbekhan  Gohain  should  not  be  set  aside  on  the  ground 
that  the  offence  of  which  he  ha«  been  convicted  could  not  be  charged 
against  him  according  to  sec.  403,  Cr.  P.  0. 

No  explanation  has  been  sent  in. 

The  second  prosecution  appears  to  us  to  be  Imrre^l  under  sec.  403, 
Cr.  P-C. 

According  to  sul>-sec.  (1)  of  that  section,  a  person  who  Imus  once  been 
tried  for  an  offence  and  acquitted  of  such  offence  shall  not  be  liable  to  be 
tried  again  for  tlie  same  offence  nor  on  the  same  facts  for  any  other  offfence 
for  which  a  different  charge  from  the  one  made  against  him  might  have 
been  made  under  sec.  234>,  or  for  which  he  might  have  been  convicted 
under  sec.  237.  And  the  2nd  sub-section  says  :  A  person  acquitted  or 
convicted  of  any  offence  may  be  tried  of  any  distinct  offence  for  which  a 
separate  charge  might  have  been  made  againtjt  him  on  the  former  trial 
under  sec.  235,  sub-sec.  (1). 

Now  this  case  does  not  appear  to  us  to  come  under  sec.  235,  sub-sec. 
(1)  ;  because  the  offence  of  which  he  has  now  been  convicted  is  baf^ed  on 
the  very  same  facts  on  which  the  previous  charge  under  sec.  202  was 
based.  The  case  comes  rather  under  the  2nd  sub-section  of  sec.  235  which 
lays  down  that  if  the  acts  alleged  constitute  an  offence  fallinj^  within  two 
or  more  separate  definitions  of  any  law  in  force  for  the  time  being  by 
which  offences  are  defined  or  punished,  the  person  accused  of  them  may 
be  charged   with,   and   tried  at  ope  trial  for,  each  of  such  offences.     This 
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charge  nndor  sec.  17(k  T.  P.  (A,  might  have  l)eon  made  at  the  former    trial 
on  the  very  same  facts. 

It  does  not  therefore  come  within  sub-sec.  (2)  of  sec.  403,  Cr.  P.  C, 
and  is  not  tlierefore  excluded  from  the  operation  of  sub-sec.  (1)  of  that 
section.  It  does  not  come  within  the  provisions  of  sub-sec.  (4),  for  the 
Sessions  Court  which  tried  him  under  sec.  202,  I.  P.  C,  was  competent 
to  try  him  under  sec.  176. 

We  think,  therefore,  that  the  second  trial  Ls  barred  under  se6.  403^. 
Accordingly  we  make  the  rule  absolute,  set  aside  the  conviction  and  sen- 
tence and  direct  that  the  fine,  if  paid,  be  refunded. 

jivle  made  ahfolttte. 


(10  C.  TV.  .v.,  644.J 

IN  THE   HFOH  COURT  OF  JUDICATURE  AT  (^ALCUTTA. 

June  7  [CRIMINAL  REVISION  No.  320  of   1905.]  1905. 

Present : — Mr.  Justice  Pargiter  and  Mr.  Justice  WoodroflPe. 

AMJAD  ALI, — Complainant, — Petitioner, 

Versus 

ASHRAF  ALI  and  others, — ^Accused, — Opposite  Party. 

Criminal  Procedure  Code  (Act  V  of  1898)^  %.  250^Contpeiuativn,  order  for — BeasoM. 

A  Magistrate  BhouUl  gire  reasons  for  awarding  compen^f^tion,  under  8.  250,  Cr.  P.  C. 

Where  a  Magistrate's  judgment  did  not  contain  any  statement  of  the  facts  of  the  case,  nor 
any  criticism  of  the  incident*  involved  in  it,  and  nor  any  reasons  why  the  case  was  considered 
to  be  vexatious,  tlie  High  Court  set  aside  the  order  awarding  compensation  to  the  accused. 

The  facts  of  the  case  material  to  this  report  will  appear  from  the 
judgment. 

Bahu  Kixrunamoji  Base  and  Monmotha  JS^ath  Mukerjee  for  the  Peti- 
tioner. 

No  one  for  the  Opposite  party. 

The  Judgment  of  the  Court  was  as  follows  : — 

This  applicant  was  ordered  under  sec.  250,  (k.  P.  C,  to  pay  com- 
pensation to  a  person  against  whom  he  had  brought  a  criminal  charge. 

A  rule  was  issued  calling  on  the  District  Magistrate  to  show  cause 
why  this  order  for  compensation  should  not  be  set  aside  on  the  ground 
that  the  Magistrate  in  making  it  has  not  given  reasons  for  awarding  such 
compensation. 

The  Joint  Magistrate  who  made  the  order  has  sent  in  an  explanation 
in  which  he  says  that  his  reasons  are  given  in  the  judgment  and  order- 
shwt  and  that  he  does  pot  wish  to  add  anything  more, 
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We  have  examined  his  jndgment  and  his  order-sheet  and  all  we  find 
is  this.  He  says  that  the  prosecution  evidence  is  highly  unsatisfactory. 
He  then  deals  with  an  application  by  the  prosecution  for  an  adjournment 
and  decides  against  it.  Then  he  says  upon  the  evidence  and  the  written 
statements  and  documents  he  has  no  hesitation  in  saying  that — ^the  present 
is  a  vexatious  case  and  accordingly  called  on  the  applicant  to  show  cause 
why  he  should  not  pay  compensation. 

After  the  application  to  the  Sessions  Judge  the  Joint  Magistrate  was 
ordered  to  take  further  evidence,  and  in  his  order  he  says  briefly  he  sees 
no  reason  for  changing  his  opinion.  The  new  witnesses  did  not  alter  his 
former  conclusions. 

We  do  not  find  ia  his  judgment  any  statement  of  the  facts  of  the  case 
—no  criticism  of  the  incidents  involved  in  it,  no  reasons  why  he  thinks 
the  case  is  vexatious.  The  ground,  therefore,  on  which  the  rule  was 
issued,  remains  valid. 

Accordingly,  we  make  the  rule  absolute,  set  aside  the  order  and 
direct  that  the  compensation,  if  paid,  be  refunded. 

Rule  made  ahsohtte. 


(3  C.  L.  J.,  412.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

March  2       [CRIMINAL  REVISION  No.  1050  of  1905.]  190r,. 

Present : — Mr.  Justice  Harington,  Mr.  Justice  Brett  and 
Mr.  Justice  Stephen. 

ABDUL  MAJID  r.  EMPEROR. 

Crimiml  Pi\icedHre  Code  (Act  V  of  1898),  $cc*.  233,  239  and  537— Indian  Penal  a*dr 
(AH  XLV  of  I860),  sec,  41t— Separate  retainers  hy  tcparate  persons  at  different 2tlaces^ 
Joint  trial — Illegality  and  not  mere  irregularity. 

Per  Harington  and  Steptven,  JJ.  (Brett  J.  «?o«//-a;,— Separate  retainers  by  seimrate 
persons,  of  separate  articles,  at  different  places,  although  the  articles  may  have  been  the  pro- 
ceeds of  one  dacoity,  cannot  be  said  to  be  in  the  course  of  the  same  transaction.  Persons 
charged  with  such  retention  cannot  be  tried  jointly.  Sec.  637  of  the  Criminal  Procedure  Code 
does  not  apply  to  such  a  case. 

Application  for  reviwon  of  an  order  passed  hy  the  Sessions  Judge 
affirming  the  conviction  and  sentence  under  sec.  411,  Indian  Penal  Code, 
passed  upon  the  petitioner  by  the  Deputy  Magistrate. 

The  Rule  was  issued  by  Woodroffe  and  Mookerjee  JJ.,  and  was  heard 
by  Brett  and  Stephen  J  J.,  who  haWng  disagreed,  the  matter  was  referred 
to  Harington  J. 

Babus  Sharat  Chandra  Roy  Choicdhmj  and  Upendra  Lai  Gupta  Roy 
for  the  Petitioner, 
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Bahu  Srhlt  Chandra  Chowdhmj  for  the  ('rown. 

Tho  following  judgments  were  delivered  hv  tlie  Ooart  :— 

Harhfftou,  ./.—In  tins  a  Rule  has  been  granted  calling  upon  the  Dis- 
trict Magistrate  to  shew  cause  why  the  conviction  and  sentence  passed  on 
Abdul  Majid  should  not  be  set  aside,  and  why  he  should  not  be  re-tried. 
The  Rule  does  not  state  the  grounds  on  which  it  was  granted  but  tho 
ground  argued  is  that  the  joint  trial  of  the  petitioner  and  the  other 
prisoners  was  illegal  under  section  233  of  the  Code  of  Criminal  Pro- 
cedure. 

On  the  Rule  coming  up  for  hearing  tho  learned  Judges  of  the 
Criminal  Bench  differed  in  opinion.  The  case  has  accordingly  been  re- 
argued before  me. 

The  petitioner,  AImIuI  Majid,  was  tried  with  Sayad  AH,  Safar  Ali» 
A))dul  Aziz  and  Umedanessa  :  the  charge  against  him  was  "  That  you  on 
or  about  the  19th  day  of  July  1905  at  Muradpur  in  Comilla  town  dis- 
honestly did  retain  stolen  property,  to  wit,  one  silk  sari  and  one  Benares 
sari^  the  property  of  (^handra  Kumar  Dutta  knowing  or  having  reason  io 
believe  the  same  to  1)0  stolen  property  and  thereby  committed  an  oflEence 
under  section  411  of  the  Indian  Penal  Code — the  charge  against  Abdul 
Aziz  was  in  the  same  terms  omitting  the  words  "  one  silk  san  " — ^that 
against  Sayad  Ali  w^as  similarly  framed,  but  charged  the  dishonest  retainer 
as  being  at  Bhat  Koshar  in  Thannah  Kotwali ;  and  the  property  retained, 
one  mirror,  the  property  of  Chandra  Kumar  Dutta,  and  one  waistcoat,  the 
property  of  Binode  Chandra  Sen. 

Safar  Ali  was  similarly  charged  with  dishonestly  retaining  a  san  the 
l)roperty  of  Chandra  Kumar  Dutta  at  Tetara  in  Thannah  Kotawali : — 
Umedanessa  with  dishonestly  retaining  possession  of  one  i/ram,  tho  pro- 
perty of  Chandra  Kumar  Dutta  at  Sabhapur  in  Commilla  town.  All  the 
prisoners  were  convicted  :  Abdul  Majid,  Sayad  Ali  and  Safar  Ali,  were 
sentenced  under  section  411,  Indian  Penal  Code,  to  18  nionths'  rigorous 
imprisonment  each,  Abdul  Aziz  to  9  months'  rigorous  imprisonment  and 
Umedanessa  was  fined.  The  convictions  and  sentences  were,  except  that  of 
Abdul  Aziz,  confirmed  on  appeal. 

Tlie  property  which  the  various  prisoners  were  charged  with  retain- 
ing was  all  the  proceeds  of  one  burglary  which  was  committed  at  the 
house  of  ('handra  Kumar  Dutta  on  the  night  of  the  4th  of  June.  Abdul 
Majid  prisoner  and  another  man  offered  to  recover  tho  stolen  property  and 
did  in  fact  restore  the  prosecutor  one  sari  for  which  they  got  Rs.  5  and 
they  extracted  diverse  other  sums  of  money  to  enable  them  to  catch  the 
thieves  and  recover  the  proceeds  of  the  robberv. 
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As  they  failed  either  to  resttoro  the  property  or  to  cateh  the  thiovefi; 
information  was  given  to  tlie  police.  On  July  19th  the  hou«e«  of  the 
prisoners  were  searched,  and  the  various  articles  which  they  are  charged 
with  having  dishonestly  retained  woih?  fonnd  in  the  different  lu)ttses,  and 
were  identified  by  the  prosecutor  as  his. 

In  siipport  of  the  Rule  it  is  argued  that  each  charge  discloses  a 
different  offence  by  each  prisoner  although  the  date  is  the  same  on  which 
the  offences  are  alleged  to  have  been  committed,  each  prisoner  (excepting 
Abdul  Azias)  is  charged  with  having  dishonestly  retained  property  different 
from  that  retained  by  AMul  Majid,  at  a  place  different  from  that  in  which 
Abdul  Majid  retained  stolen  property.  The  charges,  therefore,  must  be 
tried  separately  under  section  233,  Code  of  Criminal  Procedure, 

For  the  Crown  it  is  contended  that  the  offences  were  committed  in 
the  same  transaction  and  as  the  ea?*e  falls  under  section  239,  the  joint 
trial  is  not  illegal.  The  facts  which  are  relied  on  as  showing  that  the 
offences  were  all  part  of  the  same  transactbn  are,  (a)^  that  the  stolen  property 
was  the  proceeds  of  one  theft,  (h)  that  Abdul  Majid  was  acting  as  agent  for 
the  thieves  and  had  stated  that  he  could  not  remove  the  property  without 
their  assistance  and  they  could  not  remove  it  without  his.  It  was  also 
contended  that  inasmuch  as  all  the  prisoners  might  have  been  indicted  and 
tried  jointly  for  stealing  the  articles  which  were  found  in  their  possession, 
they  are  not  prejudiced  by  being  jointly  tried  on  the  several  clmrges  of 
retaining  the  different  stolen  articles  and  that,  therefore,  if  the  trial  is  not 
in  accordance  with  section  239,  section  537  would  apply. 

In  my  opinion,  the  petitioner's  argument  must  prevail. 

Prima  fade  it  is  illegal  to  try  at  one  trial  a  charge  against  Abdul 
Majid  of  dishonestly  retaining  at  Muradpur  a  silk  sari  l)elonging  to 
Chandra  Kumar  Dutta  and  a  charge  against  Sayad  Ali  of  dishonestly 
retaining  at  Bhat  Keshwari  in  Thannah  Kotwali  a  mirror  l)elonging  to 
Chandra  Kumar  Dutta,  and  a  waist-coat  belonging  to  Binade  Chandra  Sen. 
It  Ui  one  offence,  if  one  person  retains  a  stolen  s€tri  at  one  plaee,  and  quite 
a  distinct  offence  if  another  person  retains  a  stolen  mirror  at  another  place 
and  I  confess  I  find  it  difficult  to  see  how  separate  retainers,  by  separate 
persons,  of  separate  articles,  at  different  places  could  be  in  the  course  of 
the  same  transaction. 

No  doubt  several  persons  may  retain  the  proceeds  of  a  robbery  under 
their  joint  control  and  may  jointly  retain  the  whole  proceeds,  though  they 
might  deposit  different  articles  in  different  places  and  might  be  jointly 
eharg«d  with  retaining  the  whole  :  bmt  that  is  not  the  case.  They  are  not 
oWgad  with   retaining   the   whole,   but  each  prisoner  is  charged  with  a 
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separate   offence   and   each   offence   most,   under   section   23S,   be  tried 
separately. 

It  has  been  pressed  in  argument  that  because  the  prisoners  might 
have  been  jointly  indicted  for  the  robbery  or  might  have  been  jointly 
indicted  for  dishonestly  retaining  the  whole  proceeds,  they  cannot  have 
been  prejudiced  by  being  jointly  tried  on  separate  charges  for  separate 
offences  and,  therefore,  section  537  applies.  As  to  this,  the  Privy  Council 
have  held  that  section  537  does  not  apply  in  a  case  where  a  man  is  tried 
on  several  charges  together  in  breach  of  section  233,  although  such  a  trial, 
under  the  practice  obtaining  in  England  of  joining  several  '  misdemeanors 
in  one  indictment,  need  not  be  necessarily  unfair  to  the  prisoner.  Thig 
decision  would,  I  think,  apply  with  greater  force  to  the  joint  trial  of 
several  persons  on  several  charges,  which  could  not  have  been  held  under 
the  English  practice. 

And  I  do  not  agree  with  the  proposition  that  the  petitidner  cannot 
liavo  been  prejudiced  because  he  might  have  been  tried  jointly  with  the 
other  prisoners  on  another  charge.  Had  he  been  tried  jointly  with  the 
others  on  a  charge  of  theft  he  might  have  been  able  to  rebut  the  presump- 
tion to  be  drawn  from  recent  possession  of  stolen  property  by  shewing 
that  he  was  at  some  other  place  when  the  robbery  was  committed  :  had  he 
been  tried  jointly  with  the  other  petitioners  on  a  charge  of  retaining  the 
whole  of  the  stolen  property  on  shewing  that  there  was  no  joint  retainer 
he  might  have  claimed  to  be  charged  and  tried  separately,  in  which  C4ise 
he  could  have  called  the  other  prisoners  as  witnesses  if  he  so  desired. 

For  these  reasons  the  Rule  must  be  made  absolute. 

Brett ^  J. — The  petitioner,  Abdul  Majid,  was  tried  with  four  others 
before  the  Deputy  Magistrate  of  Tipperah  in  one  trial  on  charges  under 
sec.  411,  I.  P.  C.  All  five  were  convicted.  Abdul  Majid,  Sayad  AH, 
and  Safar  Ali,  were  sentenced  under  sec.  411,  I.  P.  C,  to  rigorous  im- 
prisonment for  18  months  each,  Abdul  Aziz  was  sentenced  under  the 
same  section  to  9  months'  rigorous  imprisonment,  and  the  fifth  accused 
Umedannessa  who  was  in  a  critical  state  of  health  was  sentenced  under 
the  same  section  to  a  fine  of  Rs.  2  or  in  default  to  imprisonment  till  the 
rising  of  the  Court.  On  the  4th  Jun?  1905,  a  burglary  was  committed  in 
the  house  of  Babu  Chandra  Kumar  Dutt  in  the  town  of  Comillah  and 
property  worth  Rs.  600  was  stolen.  Information  was  given  to  the  police 
and  after  inquirj'  had  been  made  and  no  clue  obtained  to  the  offenders, 
the  case  was  reported  as  true,  the  offenders  being  not  detected. 

The  complainant  then  proceeded  to  make  enquiry  himself  tlirough  his 
servants  and  received   information  from  Altab  AH,  one  of  his  peons,  that 
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Abinasli  Doctor  and  the  accu:ied  Abdul  Majid  would  try  to  find  the  stolen 
property  if  they  were  paid  Rs.  25.  The  complainant  sent  for  them  and 
offered  to  pay  them  Rs.  50  as  a  reward  if  they  would  recover  the  stolen 
property  for  him.  Some  few  days  afterwards  the  accused  Abdul  Majid 
brought  a  Benares  sari  to  the  complainant,  which  complainant  recognized 
as  his,  and  as  one  of  the  articles  which  had  been  stolen  from  his  house, 
The  accused  Abdul  Majid  demanded  Rs.  5  from  complainant  for  it.  Com- 
plainant paid  the  sum,  and  kept  the  tari.  It  was  Exh.  1,  in  the  trial. 
There  was  another  interview  between  complainant  and  Abinash  Doctor 
and  Abdul  Majid  the  next  day,  at  a  place  near  the  house  of  one  Grish 
Chondra  Sen,  and  the  two  persons  told  the  complainant  that  he  must  give 
them  Rs.  2  in  order  to  enable  them  to  buy  liquor  and  make  the  thieves 
drutik,  so  that  from  them  in  that  condition  they  might  obtain  some  clue 
to  the  stolen  property.  The  complainant  gave  them  Rs.  2.  Next  day, 
Abdul  Majid  came'  back  and  demanded  Rs.  2  more,  saying  one  of  the 
rupees  which  complainant  had  given  him  was  bad  and  that  he  had  spent 
Rs.  3  on  the  liquor.  The  complainant  gave  him  Rs.  2.  Other  negotiations 
were  afterwards  carried  on  between  complainant  and  the  same  persons  for 
the  recovery  of  his  property  which  ended  in  their  saying  that  the  thieves 
wanted  Rs.  70  for  the  things  and  on  complainant's  agreeing  to  pay  Rs.  60 
and  in  foct  paving  over  Rs.  12  to  the  accused  Abdul  Majid.  No  other 
property  was  restored  to  complainant  however,  and  on  the  10th  July  con.- 
plainant  told  a  Sub-Insi»ector  of  Police,  Rajani  Babu,  all  that  he  had  done 
apparently  thev  laid  a  trap  to  catch  the  thieves  and  complainant  _  pan 
Rs  18  more  'to  Abdul  Majid  and  Abinash  Doctor.  The  trap  fa.le.l  and 
the  Sub-Inspector  then  proceeded  on  the  19th  July  to  search  the  houses 
of  different  persons,  including  the  houses  of  the  five  accused  In  the 
houses  of  all,  various  articles  were  discovered,  which  were^  all  identified 
by  the  complainant  as  his  property,  and  part  of  that  which  had  been  stolen 
from  his  house  at  the  time  of  the  burglary. 

The  Magistrate  who  tried  the  case  was  satisfied  on  the  evidence  that 
the  property  identified  by  the  complainant  was  in  fact  his  property  and 
that  each  an'd  all  of  the  accused  were  in  dishonest  possession  of  it.  Each 
accused  appears  to  have  claimed  the  property  as  his  own,  but  their  evidence 
wasdisbeSrved.  The  accused  being  then  found  in  i>osses8ion  of  stolen 
Zpertr  hortly  after  the  theft  and  having  failed  satisfactori  y  to  explain 
rw'lhep^^r^- came  to  cheir  possession,  the  Deputy  Magistrate  dre.^ 
the  presumpL^hich  under  sec.  114  of  the  E-^i-e  Ac  he  was  ^^^^^^^^^^^^^^ 
in  dWthat  e.eh  and  all  of  t.^  7:^:^:^^  ^^^ 
^rr  itirCand^^^^^^^^  t^m  as  noted  above.    The  coiivic- 
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tions  and  sontenoos  have  boon  confirmod  on  api>oal  !>y  the  Sor^sions  Judgo 
of  Tipporah  on  the  25th  September,  1905,  on  all  the  accused  except  Abdul 
Aziz  and  on  the  2nd  November  the  i)etitioner  Al>dul  Majid  obtained  a 
Rule  from  this  Court  on  the  District  Magistrate  of  Tipporah  to  show 
cause  why  the  conviction  and  sentence  passed  on  him  should  not  be  .  se< 
aside  and  he  should  not  be  retried.  The  ground  on  which  the  Rule 
was  granted  appears  to  liave  been  that  the  trial  of  the  j>etitioner  jointly 
with  the  other  accused  persons  was  illegal,  as  they  wei-e  not  accnsed  of 
having  oonnnitted  the  same  offences  but  of  different  offences  in  respect  of 
different  articles  committed  at  different  times  and  not  forming  j^art  of  the 
same  transaction.  The  trial  was,  therefore,  in  contravention  of  the  provir 
sions  of  sec.  2H3,  Cr.  P.  C!.,  and  the  case  did  not  fall  within  the  provisions 
of  sees.  235  or  239,  Cr.  P.  (*.  It  does  not  api^ear  to  have  been  even 
suggested  seriously  that  the  accused  were  prejudiced  by  being  tried 
together,  but  on  the  authority  of  the  decision  of  the  Privy  Council  in  the 
case  of  Suhrahmania  Ai/r/ar  v.  The  Ktng-Kmperor  (1)  it  has  been  con- 
tended that  the  trial  was  illegal,  and  that  there  was  not  such  an  irreguhrity 
onlv  in  the  trial  as  might  be  remedied  by  the  jMrovisions  of  section  537, 
Cr.P.  C. 

Now  in  this  case  it  is  clear  that  applying  to  the  facts  the  presumption 
i>ermissible  in  accordance  with  tlie  provisions  of  sec.  114  of  tlie  Evidence 
Act,  the  trj'ing  Magistrate  might  as  well  liave  found  all  the  accused 
guilty  of  having  committed  the  theft  or  burglary  as  of  having  dishonestly 
received  the  goods  knowing  them  to  Ijo  stolen  property.  And  under  those 
circumstances  no  possible  objection  could  have  been  raised  to  the  legality 
of  trying  all  the  accused  at  one  trial.  The  question  tlien  is  whether  in  a 
case  like  the  present,  we  should,  on  the  authority  of  the  decision  of  the 
Privy  Council  previously  referred  to,  hold  that  the  trial  w^as  illegal.  It 
may  be  observed  that,  in  the  case  of  In  re  David  (2)  this  Court  in  1880 
held  that  the  thief  and  the  receiver  of  proi)erty  stolen  at  that  theft  may  be 
tried  together  under  the  jirovisions  of  sec.  239,  Cr.  P.  C,  and  this,  I  may 
observe,  has  been  the  common  practice  in  the  Courts  in  this  Province 
l)oth  l)efore  and  after  that  decision. 

The  real  question  then  is  whether  the  theft  of  property  and  the  receipt 
of  the  stolen  property,  or,  of  different  articles  of  the  stolen  proi)erty  from 
the  thief  do  in  fact  form  part  of  the  same  transaction.  There  seems  to  be 
no  reason  why  they  should  not  be,  and  good  reason  why  they  should  be  so 
considered.  Thefts  are  generally  committed  not  so  much  for  the  property 
as  for  what  the  property  can  be  sold  for,  and  persons  engaged  in  the  theft 
as  well  as  those  engaged  in  the  purchase  or  dishonest  receipt  of  the  pro- 
perty are  all  engaged  at  different  stages  in   what  amounts   to   the   same 

(1)  (1001)  1,  L.  R.  25  Ma«l.  fil.  (2)  (1880)  6  0.  L.  R.  245. 
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tninsaction.  In  the  present  case  if  the  evidence  be  believed  the  petitioner 
was  acting  in  concert  with  the  thieves,  and  the  other  accused  appear  to 
have  been  either  the  thieves  themselves  or  persons  intimately  connected 
witli  them.  There  is  no  suggestion  thjit  in  order  to  prove  tlie  honest 
receipt  oE  any  of  the  property  any  of  the  accused  desired  to  rely  on  the 
evidence  of  any  other  accused,  or  that  the  joint  trial  in  any  way  prejudiced 
any  one  of  them  in  their  defence. 

No  evidence  was  offered  to  prove  that   the    dishonest   receipt   of   the 
different  articles  found  in  the  possession  of  the  different  accused  had  been 
taken  in  different  times.     The  offence  with  which  they  were  charged   was 
dishonest  retention  of  the  different  stolen  articles  at  the  same  time.     And 
as  all  were  proved  in  dishonest  possession  of  stolen  i)roperty  at   the   same 
time  and  as  all  failed  to  account  for  its  possession  the  presumption  appears 
to  be  reasonable  that  they  all  received  tlic  various  articles  when  the  stolen 
property  was   divided  or  as  participators  in  the  same  transaction,  that 
transaction    being   the   taking  of  the  property  out  of  the  possession  of  the 
complainant  and  the  illegal  gain  to  be  accpiired  thereby.     With  all    de- 
ference to  the  learned  Judges  who  decided  the  case  of  Bishnu  Banwar  v. 
Empress  (3),  I  am  unable  to  hold  that  the  fact  that  the  theft  and  dishonest 
receipt  were  simultaneous  or  almost  simultaneous,  can  be  accepted  as 
affording  a  sound  principle  for  determining  whether  the  theft  and  dishonest 
receipt  formed  one  transaction.     If  the  property  were  handed  immediately 
after  the  theft  was  committed  to  a  person  who  was  pi*esent  at  the   time   to 
receive  it,  that  person  would  seem  to  be  in  the  position  rather  of  an  abettor 
of  the  theft  and  punishable  for  the  substantive  offence.     If,  however,   the 
property  were  taken  at  once  to  the  house  of  the  receiver  and  there  handed 
over  to  and  received  by  him  dishonestly,  the  act  of  the  commission  of   the 
theft  and  the  act  of  the  receipt  of  the  stolen  property  would  seem  to  be  as 
distinct   as  if  the  stolen  property  had  Ix^en  received  a  day,  or  a  month  or 
six  months  after  the  theft.     In  principle,  there  cannot,  in  my   opinion,    be 
any  distinction,  the  lapse  of  time  l>etween  the  theft  and   receij)t   affording 
hone.     It  is  only  l>ecause  the  theft  and  the  receipt  form  part  of  one  tran- 
saction that  the  thief  and  the  dishonest  receiver  can   be   tried  together   at 
one  trial. 

I  may  observe  that  under  the  Statute  law  in  England  the  thief  and 
the  receiver  may  be  indicted  jointly  and  tried  together  at  the  same  trial, 
and,  in  my  opinion,  the  principle  underlying  the  Statute  is  that  the  theft 
and  dishonest  receipt  are  in  fact  regarded  as  part  of  the  same  transaction. 

The  separate  trial  of  the  thief  and  the  receiver  would  involve  in  most 
cases  a  waste  of  the  time  of  the  Court  without  any  comi>ensatiqg  l)enefit  to 

(3)  (1896)  I  C.W.N.  35.. 
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the  accused  or  to  any  body.  It  is  only  in  exceptional  cases  whore  the 
alleged  receiver  may  be  prejudiced  in  his  defence  by  being  tried  with  the 
thief  that  it  is  at  the  discretion  of  the  Court  to  try  each  separately  at  a 
separate  trial. 

In  my  opinion,  therefore,  the  present  case  is  distinguishable  from  the 
case  of  Siibrahmania  Ayyar  v.  The  King  Kmperor  (1),  and  as  I  hold  there 
was  no  illegality  in  the  trial,  I  would  discharge  the  Rule. 

As,  however,  my  learned  colleague  Mr.  Justice  Stephen  diflEers  in 
opinion  from  me,  the  case  must,  in  accordance  with  the  provisions  of  sec- 
tion 439,  Criminal  Procedure  Code,  be  referred  to  the  Hon'ble  the  Chief 
Justice  to  be  dealt  with  under  the  provisions  of  section  429,  Criminal  Pro- 
cedure Code. 

Stephen,  J. — I  need  not  recapitulate  the  facts  of  this  case   wlueh    ai* 
fully  set  out  in  the  judgment  of  my  learned  brother.     It  is  enough  to  state 
that  Abdul  Majid,  the  petitioner,  was  tried  with  four  other  persons    under 
sec.   411  of  the  I.  P.  Code,  each  of  the  five  being  charged  separately  with 
retaining  stolon  property  and  each  being  charged  in  respect  of  a    different 
object.     On  the   evidence  there  seems  no  reason  to  doubt  that  the  articles 
retained  by  all  the  prisoners  were  stolen  on  the  same  occasion.     The  q'^es- 
tion   is   whether   on   these   charges,  the  joint  trial  of  the  five  accused  was 
contrary  fo  law,  and  if  it  was,  whether  the  fact  makes   the   conviction    of 
the  jietitioner  illegal,     li  seems  to  me  impossible  not  to  answer  both  those 
questions  in  the  affirmative.     Omitting  cases  of  attempts   and  abetments, 
of  which  there  is  no  question  here,  the  effect  of  sec.  239  of  the  Cr.  P.  Code 
is  that  two  or  more  persons  can  be   tried   together  only  when  they   are 
accused   of   the   same  offence,  or  of  different  offences  in  tfie  same  transac- 
tion.    Here  they  are  specifically  charged  with  different  offences,  namely, 
retaining   different   things.     The   only   reason   for   saying  that  they  are 
charged  with  the  same  offence  appears   to   be   that   the   retention   of   the 
article   in  each  case,  might,  on  proof  that  it  was  stolen,  and  in  the  absence 
of  any  explanation  of  how  it  came  into  the  possession  of  the  accused,  afford 
ground  for  convicting  the  accused  of  theft,  and  if  this  were  so,  each  of  the 
accused  would  be  convicted  of  the  same  theft.     I  know   of   no   authority, 
however,  for   saying  that  a  conviction  for  theft  can  take  place  on  a  charge 
of  receiving  or  retaining.     Sec.    237    allows   an   accused    who   has    lieen 
charged   with  one  offence  to  be  convicted  of  another  ;  but  by  reference  to 
sec.  230.  the  operation  of  that   section   is   confined   to   cases   where   it  is 
doubtful   which   of  several  offences  will  be  constituted  by  the  facts  which 
can  be  proved,  which  is  not  at  all  the  case  here.     I   hold,    therefore,  that 
the  persons  charge<l  wen^  not  accused  of  the  same  offence.     The  question 
then  arises  were  they  accused  of  different  offences  committed  in  the  same 
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transaction.  It  in  to  be  noticed  that  the  four  of  them,  whose  cliarges 
alone  are  before  U}<,  were  charged  with  retaining  only,  and  not,  as  tliey 
might  have  Ixren,  with  retaining  and  receiving.  It  may  be,  however,  that 
in  this  case  this  makes  no  difference,  because  an  illegal  receiving  may  be 
presumed  from  an  illegal  retention.  Taking  this  to  be  so,  and  that  we  are 
to  consider  retaining  to  be  the  same  thing  as  receiving,  it  appears  from  the 
case  of  A.  David  (2)  that  where  one  prisoner  stole  and  another  received, 
they  committed  diflFerent  offences  in  the  same  transaction  ;  but  this,  subject 
to  the  qualification  mentioned  in  Bistiun  Banvar  v.  The  Empress  (3),  that 
the  offence  of  receiving  must  have  been  committed  simultaneously  with, 
which  must  mean  very  soon  after,  that  of  st<?aling.  In  the  present  case 
there  is  no  evidence  as  to  the  circumstances  under  which  the  receiving 
took  place;  it  may  have  taken  place  sevend  days  after  the  theft ;  the 
property  may  even  have  passed  through  several  hands  before  it  came  into 
the  possession  of  the  accused.  It  is,  therefore,  imi)ossiblo  to  hold  tliat  the 
offence  of  receiving  by  the  i>etitioner  and  the  offence  of  stealing  by  the 
unknown  thief  were  offences  committed  in  the  same  transaction  within  the 
meaning  of  sec.  239.  Still  les%  as  it  seems  to  me,  can  it  be  held  that  the 
offences  of  the  different  accused  were  so  connected.  Conseijuently  it 
follows  that  the  joint  trial  of  the  accused  was  not  according  to  law. 

The  further  question  then  arises  whether  the  conviction  and  sentence 
are  saved  by  tlie  o|>eration  of  section  537  of  tlie  Criminal  Procedure  Code ; 
and  it  appears  to  me  that  the  decision  in  Snhrahmania  Af/tjar  v.  The  Kiiuj 
Emperor  (1)  is  authority  for  saying  that  they  are  not.  An  illegal  joinder 
of  charges  against  one  accused  is  an  illegality  not  curable  under  section 
537.  An  illegal  joinder  of  charges  against  several  accused  seems  to  me  a 
fortiori  an  illegality  of  the  same  kind.  The  prejudice  and  inconveniences 
which  may  result  from  misjoinder  of  accused  persons  are  of  the  same  kind 
as  those  to  be  apprehended  on  an  illegal  joinder  of  charges  against  one 
accused  ;  only  they  are  more  serious  in  degree.  There  is  here  no  question 
of  whether  the  accu.Wd  have  actually  been  prejudiced  by  being  tried 
together.  The  question  is  whether  the  rule  tliat  has  been  broken  is  such 
that  its  breach  in  other  cases  is  likely  to  prejudice  accused  and  to  produce 
evils  such  as  those  referred  to  in  the  judgment  of  the  Privy  C-ouncil.  In 
my  opinion  it  is,  and  I  am  consequently  of  opinion  that  the  Rule  should 
be  made  absolute,  the  conviction  and  sentence  set  aside  and  the  petitioner 
discharged. 

Rule  made  ahsoliite^  conviction  set  aside* 
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C26  A.  W.  ^\  103.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

April  9  [CIVIL  REVISION  No.  34  of  10(^5.]  1906. 

Present : — Mr.  Stanley,  Chief  Justice,  Mr.  Justice  Knox  and 
Mr.  Justice  Burkitt. 

S ALIU  RAM, — (Plaintiff)— Applicant, 

Vertui 

RAMJI  LAL  AND  oTHKBs, — (Defendants)— Opposite  Party. 

Criminal  Prveednre  Cudf,  tf.  196  and  439—Ciril  Procedure  Ode,  t.  eS3—Hetuwii— 
Saiu-tivH  tttpre$ecufe — Jitri»dietio». 

\VheregancUoutopraiie«itei»gHuit«luiKlertheproTl8ioMof  section  195  of  the  Co* 
of  Criminal  l>rocedare  by  a  Civil  Court,  the  High  Court  bM  no  jnriacMction  in  the  exadx 
ot  its  revwional  powers  on  the  Criminal  side  to  intertere  with  such  an  onlcr. 

Tlie  facts  of  this  case   sufficiently  appear  from   the  jutlgment  of 
Knox,  J. 

J/otcard,  for  tJie  applicant. 

The  opposite  parties  were  not  represented. 

Stanlei/,  C.  J.— The  point  raised  in  this  matter  api)ears  to  me  to  be 
concluded  by  a  decision  of  a  Full  Bench  of  this  Court  in  In  the  matter  of 
the  petition  of  the  Bhup  Kunwar  (I.  L.  R.,  2C  All.,  249).  In  that  case  it 
was  held  by  a  majority  of  the  Bench  that  where  a  Munsif  acting  under 
section  476  of  the  Code  of  Criminal  Procedure,  directed  the  prosecution 
of  a  party  to  a  civil  suit  pending  before  him,  the  High  Court  had  no 
jurisdiction  in  the  exercise  of  revisional  powers  on  the  criminal  side  to  inter- 
fere wHIi  such  order.  In  the  present  case  the  Munsif  acted  under  section 
195  of  the  Code  and  not  under  section  470  ;  but  it  appears  to  me  that  if 
the  High  Court  has  no  jurisdiction  in  the  exercise  of  revisional  powers  on 
the  criminal  side  to  interfere  with  an  order  passed  under  section  476,  a 
forhonUs  no  power  to  do  so  in  the  case  of  an  order  passed  under  section 
1 J3.  I  have  given  the  question  my  best  consideration  and  I  see  no  reason 
for  receding  from  tlie  views  which  I  have  expressed  in  the  FuH  BencJi 
case. 

Kno,r,  J.— Salig  Ram  instituted  a  suit  against  Ramji  Lai  and  two 
ethers  upon  a  bond  in  the  Court  of  the  Munsif  of  Ghaeiabad.  Subse* 
quently  he  applied  for  sanction  to  witlidraw  the  suit,  and  the  suit  was  in 
consequence  dismissed.  After  the  suit  luid  been  dismissed,  Ramji  U\  and 
h.s  cc^defendants  applied  to  the  Munsif  for  sanction  to  prosecute  Salig 
Ram  and  Salig  Rani's  witnesses,  on  the  ground  that  the  bond  ui»on  which 
the  suit  had  Wn  instituted  was  a  forged  bond  within  the  knowledge  of 
Salig  Ram  and  of  his  witnesses.     Sanction  was  granted  to  the  applicants 


Digitized  by 


Google 


Vol.  HI]  The  Criminal  Law  Journal  Reports.  401 

BALIG  RAM   r.   RAMJI  LAL. 

to  prosecute  Salig  Ram  for  offences  pnnishable  under  sections  209,  464 
and  471  of  the  Indian  Penal  Code,  and  for  the  prosecution  of  the  witnes- 
ses Tansukh  and  Banke  for  abetment  of  forgery.  The  Munsif  of  Ghazia- 
bad  sitting  as  Munsif  gave  the  sanction  prayed  for  and  the  orders  passed 
by  him  are  to  be  found  in  Miscellaneous  Civil  Case  No.  392  of  1904.  This 
I  learn  from  a  copy  of  the  order  which  has  been  filed  in  the  present  case. 
The  District  Judge  of  Meerut  was  asked  to  revoke  the  sanction  thus  given. 
Sitting  as  District  Judge  in  Miscellaneous  No.  14  of  1905,  he  passed  an 
order  refusing  to  interfere.  That  order  has  also  been  filed  in  the  present 
case.  It  Js  an  order  such  as  is  usually  passed  by  a  Civil  Court.  It  con- 
tains a  memorandum  of  the  costs  incurred  by  both  the  parties,  a  memo- 
randum always  to  be  found  attached  to  orders  passed  by  a  Civil  Court, 
but  as  invariably  absent  from  orders  passed  by  a  Criminal  Court.  Salig 
Ham  having  failed  in  the  Court  of  the  District  Judge,  applied  under  sec- 
tion 622  of  the  Code  of  Civil  Procedure  for  revision  of  the  order  of  the 
District  Judge  of  Meerut.  Eventually  this  application,  which  forms  part 
of  the  record  of  Civil  Revision  No.  34  of  1905  of  this  Court,  came  before 
two  learned  Judges  of  this  Court.  They  inclined  to  the  view  that  section 
439  of  the  Code  of  Civil  Procedure  applies  to  a  case  like  this,  and  that 
the  case  was  not  one  which  should  be  dealt  with  on  the  Civil  Revisional 
side  of  the  Court. .  They  held  that  upon  this  point  there  was  "  a  conflict 
of  opinion  in  this  Court.  It  was  held  in  Moti  Ram  v.  Niadar  Mai  (Week- 
ly Notes,  1903,  p.  170)  that  the  High  Court  had  jurisdiction  to  interfere 
in  revision  in  a  matter  like  this  under  section  439  of  the  Code  of  Criminal 
Procedure.  A  contrary  view  was  held  in  Muhammad  Yakitb  v.  Muham- 
nuul  Tyab  (Weekly  Notes,  1903,  p.  172)."  Deeming  it  desirable  that 
the  question  should  be  determined  by  a   Full  Bench  they  have  referred  it. 

What  then  has  to  be  considered  is  whether  this  Court  has  power 
under  section  439  of  the  (>ode  of  Criminal  Procedure  to  pass  orders  in 
revision  upon  sanction  to  prosecute  a  party  or  witness  offender  for  any  one 
of  the  offences  specified  in  section  195  of  the  same  Code  given  by  an 
inferior  Civil  Court  and  revoked  or  confirmed  by  a  superior  Court  of  C^vil 
Judicature,  both  Courts  being  subordinate  to  this  Court,  or  whether  this 
Court  has  under  similar  circumstances  power  to  revise  such  order  under 
section  G22  of  the  Code  of  Civil  Procedure. 

The  power  to  call  for  proceedings  of  inferior  Court?*  and  to  interfere 
with  orders  passed  by  them  which,  for  the  sake  of  ))rovity,  I  propose  to 
call  its  revisional  power  is  not  a  power  inherent  in  a  dominant  Court,  at 
any  rate  so  far  as  India  is  concernod.  It  is  a  power  expressly  conferred 
by  Statute.  It  does  not  extend  to  all  proceedings  and  to  all  orders  of 
inferior  Courts.     Numerous   instances   might   lx»   quoted,      I   refer,  for 
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oxamplo,  to  section  435  of  the  Code  of  Criminal  Procedure  and  to  section 
022  of  the  Code  of  ( *ivil  Procedure. 

Til  tlie  case  of  this  Court  while  a  power  of  superintendence  is  con- 
fiMTCMl  over  nil  Courts  suhject  to  our  appellate  jurisdiction  hy  section  15 
oF  Snitiitc*  24  and  25  A'^ic,  Cap.  civ.,  the  revisional  power  in  the  case  of 
each  branch  of  juriscHction  is  the  creation  of  separate  and  distinct  Ic^sla- 
tion.  In  the  case  of  its  criminal  jurisdiction  section  21  of  the  Letters 
Patent  continues  the  powers  as  formerly  possessed  by  the  Court  of  Sadder 
Nizamat  Adalat  and  as  governed  and  limited  by  the  provisions  of  the 
present  Code  of  CVimhial  Procedure.  Similarly  in  the  case  of  its  civil 
jurisdiction  their  revisional  power  is  a  continuation  of  the  powers  possessed 
by  the  Suihler  Dewani  Adalat  (ride  Stat.  24  and  25  Vic,  (\np.  civ.,  sec- 
tion 11;  Act  XXIII  of  18G1,  section  35  ;  Act  No.  V  of  1 8t)8,  section 
{)22),  In  the  case  of  Courts  of  Revenue  no  power  was  originally  given 
to  this  Court,  see  Act  Xo.  X  of  1851>,  sections  151,  152,  and  Markby,  J., 
in  nadlut  Parsluul  Sinoh  v.  Sunmr  Roy  (14  AV.  !{.,  C.  H.,  27). 

Two  inferences  arise  from  these  distinct  statutory  provisions — (1)  tliat 
the  Legislature  drew  a  clear  and  sharp  line  of  demarcation  ))etween  Civil 
and  (^riminal  jurisdictions,  and  (2)  that  the  power  to  call  for  proceedings 
of  a  subordinate  Court  was  intended  to  be  and  is  an  extraordinary  2)ower 
which  cannot  be  exercise<l  except  upon  authority  shown  in  some  law. 
Mere  inferiority,  as  I  said  before,  of  a  Court  did  not  render  its  proceedings 
opeMi  to  revision,  still  less  was  it  intended  that  {)roceedings  of  Courts  sub- 
ordinate to  the  Civil  or  Hevenue  jurisdictions  should  be  subject  to  the 
Criminal  jurisdiction  of  this  Court  and  rice  versti. 

Xo  question  can,  it  appears  to  me,  arise,  but  that  the  Courts  of  tlie 
!Munsif  of  Ghaziabad  and  of  the  District  Judge  of  Meerut  are  (^ourts  over 
which  this  (^ourt  can  exercise  the  revisional  jurisdiction  conferred  by 
section  t)22  of  the  (\)de  of  (Mvil  Procedure.  The  case  before  us  is  a  case 
in  which  no  appeal  lies  and  in  which  the  contention  raised  is  that  the 
Munsif  who  decided  the  case  appeared  to  have  exercised  a  jurisdiction 
not  vestetl  in  him  by  law.  So  far  as  I  can  see,  there  is  no  difficulty  what- 
ever in  applying  the  provisions  of  section  (522  to  the  present  case  and  in 
passing  such  order  in  the  case  as  this  (?ourt  may  think  fit. 

The  opposite  view,  riz,^  that  this  Court  has  power  under  section  430 
of  the  Code  of  Criminal  Procedure  to  call  for  proceedings  of  subordinate 
civil  Courts  and  to  pass  orders  upon  them,  appears  to  me  to  raise  insur- 
mountable <lifHeulties.  In  the  first  instance  it  would  be  a  power  of  an 
exceptional  nature.  The  criminal  jurisdiction  of  this  Court  is  granted 
and  directed  sections  15  to  22  of  the  Letters  Patent.  Under  section  21 
it  is  a  (.'ourt  of  reference  and  revision    from    the   criminal   courts   subject 
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to  its  nppollato  jurisdiction,  .ind  it  has  further  power  to  revise  all  such 
cases  tried  hy  any  Officer  or  Court  possessing  criminal  jurisdiction  which 
in  ISM  were  subject  to  reference  to  or  revision  by  the  (Wii;  of  Sudder 
Xizamat  Adalat.  The  Courts  of  the  Munsif  of  Ghaziabad  and  the  District 
Judge  of  Meerut  fall  under  neither  of  these  classes.  To  bring  them 
within  the  jurisdiction  it  would  have  to  be  shown  that  these  (Wrts  were, 
when  passing  the  orders  now  before  us,  either  criminal  Courts,  or  that 
there  exists  some  statutory  provision  conferring  ui)on  this  Court  jurisdic- 
tion under  the  (\)de  of  Criminal  Procedure  to  call  for  in  these  cases  the 
proceedings  of  civil  (*ourts. 

The  Courts  below,  as  1  have  already  observed,  when  they  respectively 
gave  and  upheld  the  sanction  which  we  are  now  asked  in  revision  to 
revoke  purported  to  act  throughout  as  civil  Courts,  and  I  do  not  sec  how 
it  can  be  contended  that  the  action  they  took  with  respect  to  the  sanction 
was  an  act  done  by  them  as  criminal  Courts  for  the  time  being.  Section 
105  of  the  Code  of  Criminal  Procedure,  omitting  clause  G,  to  which  I 
shall  afterwards  refer,  nowhere  confers  criminal  powers  upon  any  Court 
or  person  or  converts  them  into  criminal  Courts  for  this  purpose.  The 
section  is  not  an  empowering  section  pi'operly  so  called.  It  enacts  that 
before  a  Court  can,  in  respect  of  certain  offences,  exercise  the  criminal 
powers  inherent  in  it,  as  such  criminal  Court,  it  must  ask  the  person  who 
wishes  it  to  exercise  such  powers,  whether  he  can  show  that  he  has  been 
authorized  by  persons  or  (*ourts  specified  in  the  section  to  put  them  in 
motion.  Ordinarily  any  person  against  whom  an  offence  has  been  com- 
mitted has  the  right  to  put  a  criminal  Court  in  motion.  There  are,  how- 
ever, certain  offences  which  are  known  to  the  law  as  offences  against  the 
8tate,  offences  ))y  or  relating  to  public  servants,  contempts  of  the  lawful 
authority  of  public  servants,  offences  against  public  justice,  &c.,  which, 
while  they  affect  injuriously  individuals,  affect  still  more  injuriously  the 
State  and  Courts  of  Justice.  The  Legislature  has  seen  fit  to  enact  that  though 
the  private  individuals  may  have  suffered  wrong  from  an  offence  of  this  kind, 
he  shall  not  put  a  criminal  C'ourt  in  motion  without  first  obtaining  the  sanction 
of  certain  State  officers  or  of  the  (-ourts  of  Justice  who  have  also  been  injuri- 
ously affected  by  the  particular  offence.  AVhen  theUovernor-CTeneral  in 
i  'ouncil,  the  presiding  Judge  of  a  civil  Court  or  a  public  servant  such  as  the 
Inspector-General  of  Police,  or  Members  of  the  Board  of  Kevenue  grant 
siuiction  for  the  prosecution  of  offences  specified  in  section  105  of  the  (*ode 
of  (Viminal  Procedure,  they  give  that  simction  not  under  any  power  con- 
ferred by  section  1 05  or  by  any  criminal  power  inherent  or  conferred 
upon  them  ;  they  give  it  as  Governor-General  in  ('ouncil,  presiding  Judge 
of  the  civil  Court,  Inspector-General  of  Police  or    Member   of   the   Board 
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of  Revenue.  The  proceeding,  if  it  can  be  so  called,  in  or  by  which  they 
give  the  sanction  is  a  proceeding  of  the  Governor-General,  Judge  of  the 
Civil  (^urt,  Inspector-General  of  Police  and  Member  of  the  Board  of 
Revenue,  respectively,  and  not  that  of  a  criminal  Court. 

The  sanction  given  under  section  11)5  appears  to  be  equivalent  more 
or  less  to  the  power  given  under  Statute  14  and  15  Vic,  Cap.  C,  section 
19,  to  superior  courts  of  common  law  and  equity,  &c.,  Ac,  to  direct  per- 
sons to  be  prosecuted  for  perjury  committed  before  them,  in  case  there 
should  appear  a  reasonable  cause  for  such  prosecution,  but  I  can  find 
nothing  which  leads  to  the  inference  that  a  court  of  equity  directing  such 
prosecution  directed  it  in  any  other  capacity  than  as  such  court  of  equity. 

The  power  is  moreover  a  survival  of  a  power  conferred  upon  Courts 
of  Civil  Jurisdiction  as  far  back  as  the  year  A.D.  1793  by  Regulation  IV 
upon  the  Courts  of  Dewany  Adalat.  The  words  in  that  Regulation  con- 
ferring the  jurisdiction  show  very  clearly  that  it  was  a  jurisdiction  con- 
ferred ui)on  the  Courts  of  Dewany  Adalat  and  that  they  were  not  created 
tor  the  time  being  into  criminal  (^ourts  of  any  kind  (see  especially  Regula- 
tion III  of  1793,  section  18  and  Regulation  IV  of  1793,  sections  14,  21, 
and  22  to  25). 

The  sections  of  the  Code  of  Criminal  Procedure  which  empower  this 
Court  to  call  for  records  and  to  exercise  powers  of  revision  are  sections 
435  to  442  of  the  C^oJe  of  (criminal  Procedure.  The  words  used  in  sec- 
tion 439  as  they  stand  by  themselves  arJ&  very  wide,  and  the  argument, 
as  I  understand  it,  is  that  they  empower  this  Court  to  send  for  any  pro- 
ceeding as  long  as  that  proceeding  is  a  proceeding  under  the  Code  of 
Criminal  Procedure,  and  that  a  civil  Court  granting  sanction  under  sec- 
tion 195  when  it  records  such  sanction  is  recording  a  proceeding  under 
the  (.'ode  of  Criminal  Procedure.  Does  not  this  argument  go  too  far  ? 
('an  it  be  stopped  at  proceedings  taken  by  (-ourts,  and  should  it  not  extend 
to  proceedings  of  other  authorities  when  they  sit  down  to  record  a  sanc- 
tion asked  from  them  in  accordance  with  section  195.  Tt  has  not  been 
contended,  nor  do  I  think  it  would  ever  be  contended,  that  these  sections 
empower  this  Court  as  a  ('ourt  of  Criminal  Revision  to  call  for  proceed- 
ings of  the  Governor-General  in  Council,  the  Inspector-General  of  Police 
or  the  Members  of  the  Board  of  Revenue  with  the  object  of  exercising 
any  of  the  powers  conferred  upon  this  Court  by  these  sections.  If  this 
be  the  case,  parity  of  reasoning  compels  the  inference  that  this  Court 
cannot  under  section  439  call  for  with  a  similar  object  the  proceedings  of 
any  Judge  of  a  civil  Court. 

In  the  present  case  the  only  proceeding  in  existence,  if  it  may  be  teimed 
pioce  ding,  is  the  proceeding  granting  sanction.      Xo   action   has   been 
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taken  on  it.  The  proceeding  has  not  yet  been  taken  by  the  person  to  whom 
it  was  given  and  has  not  been  shown  to  any  Court  as  an  authority  for  that 
Court  taking  action.  Neither  in  original  nor  in  any  other  form  has  it  found 
a  place  upon  the  record  of  any  criminal  Court.  For  these  reasons  I  find 
myself  in  accord  with  what  the  leanied  Chief  Justice  has  laid  down  in  In  the 
matter  of  the  petition  of  Bhup  Kunwar  {I.L.  R.,26  AIL,  249),  see  especially 
page  2.54  et  seqq.  I  have  no  doubt  that  this  section  "  has  no  application  what- 
ever  to  an  order  passed  by  a  civil  Court,  such  as  the  order  which  was 

passed  by  the  Munsif  in  this  case.  The  general  words  with  which  the  section 
opens,  namely,  '  in  the  case  of  any  proceeding,'  must,  I  think,  be  understood 
as  used  in  reference  to  the  subject-matter  in  the  mind  of  the  Legislature, 
which  was  undoubtedly  the  records  and  orders  of  inferior  criminal  Courts 
referred  to  in  the  earlier  section,  sec.  435,  and  must  be  strictly  limited  to  it. 
They  cannot  have  general  application."  Upon  this  i>oint  there  is  to  my 
mind  no  difference  whatever  between  the  proceedings  which  a  civil  (jourt 
takes  up  to  the  point  when  it  sends  a  case  under  section  470  of  the  Code 
of  Criminal  Procedure  for  enquiry  or  trial  to  the  nearest  Magistrate,  and 
the  proceeding,  if  proceeding  it  may  be  called,  in  which  it  gives  sanction 
to  a  private  individual  to  set  the  criminal  Court  in  motion. 

With  one  exception,  perhaps,  I  know  of  no  statutory  provision  which 
confers  upon  any  civil  Court  as  a  civil  t^ourt  criminal  powers  of  any  kind. 
Enactments  which  create  or  appear  to  create  new  jurisdiction  have  to  bo 
construed  strictly  ;  see  Flower  v.  TJoifd  (L.  /<*.,  G  CL  i>.,  301),  and  iJiss 
Urban  Sanitary  Authonty  v.  Ahlrich  (L.  R,,  2  Q.B.T).,  179).  In  the  one 
and  only  case  in  which  I  know  of  criminal  jurisdiction  being  conferred 
upon  CW\\  or  Revenue  Courts,  viz,,  sections  478  and  479  of  the  Code  of 
Criminal  Procedure,  the  powers  and  the  procedure  are  laid  down  in  very 
precise  and  well  defined  terms.  No  similar  power  is  conferred  by  section 
195,  except  perhaps  it  may  be  argued  that  such  power  is  to  be  found  in 
cl.  (())  of  that  section.  It  is  well  to  compare  and  contrast  carefully 
the  language  used  in  section  195  (0)  and  section  478  (2).  Surely,  if  the 
Legislature  had  intended  in  the  former  section  to  convert  Civil  C'Ourts 
recording  proceedings  under  section  195  into  criminal  Courts  for  the  time, 
it  would  have  used  language  as  express  as  it  has  done  in  section  478  (2). 
There  is  no  such  provision,  and  therefore  after  full  consideration  it  seems 
to  me  unnecessary  to  hold  that  cl.  (G)  confers  such  extraordinary  powers 
as  would  be  the  case  if  criminal  jurisdiction  were  conferred  upon  a  civil 
Court  or  (for  we  cannot  stop  here)  upon  the  Governor-General  in  Council 
or  other  Public  Servant  referred  to  in  section  195  (1)  (a).  Why  should 
we  construe  this  clause  into  anything  further  than  a  revisional  power 
granted  to  a  civil  Court  as  such  Court  or  to  the  Governor-General  in 
Council  as  such  Governor-General  in  Council.     Such  a  construction  does 
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110  violence  to  but  rather  continues  along  the  ordinary  lines,  the  ordinary 
{wwers  of  such  Courts  or  of  the  (Tovernor-General  in  Council,  Arc.  I 
know  that  the  view  I  am  here  expressing  is  in  conflict  with  the  view 
taken  upon  the  question  by  my  brother  Banerji  in  very  careful  and 
(»lalx)rate  judgment  in  In  re  Bhup  Kinncar.  That  judgment  is  concerned 
only  with  sections  VW  and  47(>  of  the  (/ode  of  Criminal  Procedure.  But 
my  learned  brother  does  undoubtedly  there  hold  that  section  430  authorizes 
this  Court  to  send  for  proceedings  taken  by  a  Court  of  Civil  Judicature 
under  section  \li)  mainly  on  the  ground  that  they  are  proceedings  taken 
by  that  (*ourt,  under  the  Code  of  Criminal  Procedure.  It  is  no  i)art  of 
my  judgment  to  deal  with  such  proceedings,  and  I  would  only  i>oint  out 
that  I  do  not  find  any  mention  in  the  argument  or  in  the  judgment  in  that 
case  of  section  (143  of  the  Code  of  (^ivil  Procedure.  He  points  out  that 
*•  as  regards  the  vuvsus  curiae  on  the  subject,  all  the  High  Courts,  except 
the  High  Court  of  Bombay,  had  held,  until  recently,  that  the  High  Court 
has  jurisdiction  to  revise  an  order  made  in  proceedings  taken  under  section 
47r>.''  As  regards  Madras  this  must  now  be  qualified  ;  see  hi  re  Chennana 
(roud  (f.  L.  /i\,  26  Mad.,  139).  My  learned  brother  further  points  out 
that  the  same  view  was  held  by  myself  in  Criminal  Revision  No.  (504  of 
1 003.  This,  however,  must  be  due  to  misapprehension  on  my  learned 
brother's  part,  for  I  find  that  Criminal  Itevision  No.  ()04  of  1003  was  u 
case  asking  this  Court  to  revise  proceedings  of  a  Magistrate  who  took 
action  under  section  47()  of  the  Code  of  Criminal  Procedure  and  whose 
action  was  upheld  by  the  Sessions  Judge.  The  question  therefore  did  not 
arise  in  that  case  of  interference  by  this  (.-ourt  in  Criminal  Revision  with 
2)roceedings  of  a  civil  Court.  I  find,  however,  to  my  great  regret  that  in 
JVazir  Hasan  v.  l)od  Muhammad  (I.  L,  7?.,  26  AIL,  1).  to  which  I  was  a 
])arty,  and  in  two  i)recediiig  cases,  to  which  I  was  also  a  party,  I  held  tliat 
this  Court  is  empowered  under  section  43!^  of  the  (*ode  of  (*riminal  Proc(^ 
dure  to  interfere  in  revision  in  the  case  of  anv  proceeding  which  has  in 
any  way  come  to  its  knowledge,  and  that  a  sanction  given  or  refused  under 
section  ]0;>  of  the  Code  of  Criminal  Procedure  can  be  revised  even  when 
given  by  a  Civil  Court.  All  these  three  cases  were  decided  on  one  and  the 
same  day,  and  they  W(Me  decided  before  the  Full  Bench  of  this  Court  gave 
their  deci>ion  in  In  re  Bhup  Kunwar.  J  note  that  I  attempted  to  fortify  the 
conclusion  at  which  I  arrived  in  the  case  of  Sazir  Haaan  by  a  reference  to 
the  concluding  words  of  clause  ((>)  of  section  105.  A  more  careful  reading, 
however,  of  clauses  ((>)  and  (7)  satisfies  me  that  the  provision  that  the  High 
Court  may,  for  good  cause  shown,  extend  the  time  does  not  really  supi>ort 
this  conclusion.  The  High  Court  would  extend  the  time  either  acting  as  a 
Court  of  Appeal  or  Revision  in  the  case  in  which  sanction  was  given  or 
when   moved   to   do   so  by  j,  poison  to  whom  the  sanction  had  been  given 
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and  who  wished  to  put  it  in  force  before  a  eriiiiinal  Court,  which,  but  for 
such  exten.sion,  would  be  debarred  from  taking  cognizance.  In  the  former 
case  it  would  be  acting,  if  T  may  use  the  expression,  in  the  exercise  of 
its  normal  jurisdiction,  civil,  criminal  or  revenue  as  the  case  might  be  ; 
in  the  latter  case  it  would  in-esumably  be  acting,  either  as  above,  or  as 
a  criminal  Court  initiating  criminal  proceedings  under  section  ll>r>. 

Lastly,  even  if  clause  (I  of  section  11)5  could  in  any  way  be  considered 
an  empowering  section,  which  1  hold  it  is  not,  it  would  not  be  of  any 
assistance  in  the  present  case.  Section  4.*J0  authorizes  the  Higli  Court 
to  exercise  any  of  the  powers  conferred  on  a  (^ourt  of  appeal  by  section 
11>5.  AVhat  are  those  powers  ?  They  are  the  power  to  revoke  or  grant 
sanction  given  or  refused  by  the  (A)urt  (and  only  that  Court)  from 
Avhich  appeals  to  it  ordinarily  lie.  The  power  camiot  travel  beyond 
the  orders  of  that  Court.  In  the  j)resent  case  tlie  sanction  we  an*  asked 
to  revoke  is  the  sanction  given  by  the  Munsif  of  (Ihaziabad.  Ajjpeals 
from  that  Court  do  not  **  ordinarily  lie  ''  to  this  Court  as  those  words  are 
defined  in  clause  7  (a)  of  section  1U5. 

The  answer  then  I  would  proi)ose  to  the  referenc<'  is  that  this  Court 
has  no  power  under  section  431>  of  the  (.ode  of  Criminal  Procedure  to  call 
for  the  i)roceedings  of  the  Munsif  of  (Trhaziabad  and  to  pass  orders  on 
them.  On  the  other  hand,  it  has  power  under  section  i\22  of  the  Code  of 
Civil  Procedure  to  call  for  those  proceedings  and  to  pass  on  them  such 
order  as  it  may  deem  expe<lient. 

Jhirkitt^  .7. — I  have  already  frcijuently  expressed  my  opinion  on  tlie 
question  mooted  in  this  case.  1  therefore  think  it  uimecessary  to  say 
more  than  that  I  am  of  the  same  opinion  as  the  other  members  of  the 
Court. 

By  THK  CoUKT  : — Our  answer  to  the  question  of  the  learned  Judgcvs 
who  made  the  reference  in  this  case,  namely,  whether  the  application  lies 
on  the  Civil  Kevisional  side  of  the  Court  or  sliould  have  been  made  under 
section  439  of  the  Code  of  Criminal  Procedure  is  that  the  a]>i)lication  lies 
on  the  Civil  Kevisional  side  of  the  Court  and  not  under  section  VM  of  the 
Code  of  Criminal  Procedure.  The  case  will  therefore  be  returneil  with 
this  answer  to  the  Divisional  Bench  of  this  Court, 
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SYED   ABDUL   RAHIM   r.  SALHU   KHERWAR* 

{10  C.  W.  iV^.,  600,) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

June  7  [CRIMINAL  REVISION  No.  308  of  1905.]  1905. 

Present : — Mr.  Ja.stice  Pargitcr  and  Mr.  Justice  Woodroffe. 

SYED  ABDUL  RAHIM  and  others,— Petitioners, 

Versus 
SALHU  KHERWAR,— Opposite  Party. 

CYimlnal  Procedure  Code  (Act  V  of  1S98 ),  sec.  172,~Poltce  diaries— U^  by  Court— Ad- 
mimhility  in  etidence. 

Facts  aud  Btatement^  writt<}n  in  the  i)oliee  tliaries  cannot  be  used  as  matcriaU  to  help  the 
Coiut  in  a  criminal  trial  to  come  to  a  finding  on  the  evidence  in  the  case. 

What  the  Court  should  do  with  the  i>olice  diaries  is  to  discover  out  of  them  any  matter  of 
importance  bearing  upon  the  case  and  then  call  for  the  necessary  evidence  to  have  that  matter 
legally  proved. 

This  was  a  rule  gi-antcd  on  the  27th  March  1905,  against  an  order  of  Babu  Debendra  Nath 
Bose,  Deputy  Magistrate  of  Ranchi,  dated  the  30th  of  January  1905,  an  appeal  from  which 
order  was  dismissetl  by  W.  Maude,  Esq.,  Deputy  Commissioner  of  Ranchi,  on  the  11  th  of 
February  1905. 

The  facts  material  to  this  report  appear  from  the  jadgmeut. 

Babu  Dasarathi  Sani/al  for  the  Petitioners. 

No  one  to  show  e4iuse  against  the  Rule. 

The  Judgment  of  the  Court  was  as  follows  : — 

These  three  applicants  were  tried  and  convicted  by  the  Deputy  Magis- 
trate of  Ranchi  under  sec.  342,  I.  P.  C,  and  the  second  and  third  appli- 
cants also  under  sec.  379.  The  convictions  aud  sentences  were  upheld  by 
the  Deputy  Commissioner  of  Ranchi. 

A  rule  was  issued  to  show  cause  why  the  convictions  and  sentences 
should  not  be  set  aside  on  the  ground  that  there  was  misjoinder  of  charges 
and  of  accused  persons  ;  and  why  the  order  dismissing  the  appeal  should 
not  be  set  aside  and  the  appeal  reheard  on  the  ground  that  the  Deputy 
Commissioner  relied  upon  police  diaries  which  were  inadmissible  in 
evidence. 

The  Magistrate  has  sent  in  an  explanation  ;  but  we  do  not  think  it 
refutes  the  objection  made  that  the  Deputy  Commissioner  has  used  the 
police  diaries  as  evidence.  What  he  has  done  was  to  look  into  the  police 
diaries  and  take  the  facts  and  statements  wTitten  therein  as  material  which 
would  help  him  to  come  to  a  finding  on  the  evidence  in  this  case  ;  but 
that  is  not  the  intention  of  the  law :  because  doing  that  is  really  using  the 
police  diaries  as  evidence.  What  he  should  have  done  was  to  discover  out 
of  the  police  diaries  any  matter  which  was  important,  and  then  by  calling 
for  the  necessary  witnesses  or  documents  have  that  matter  properly  proved 
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in  evidence  in  legal  shape.  And  when  he  had  so  obtained  that  matter,  he 
could  have  dealt  with  the  whole  case  on  all  the  evidence.  But  unless  that 
is  done,  statements  made  in  the  police  diaries  cannot  be  used  for  the 
purpose  for  which  he  has  used  them. 

We,  therefore,  set  aside  the  Deputy  Commissioner's  order  and  direct 
that  the  appeal  be  reheard. 

It  is  unnecessary  for  us  to  pass  any  opinion  with  regard  to  the  first 
ground  taken  in  the  rule.  The  Magistrate  has  stated  in  his  explanation 
that  the  whole  incident  formed  one  transaction  with  one  purpose  running 
through  the  whole.  Whether  that  is  so  or  not,  and  whether  the  charges 
could  be  legally  joined  or  were  bad  for  misjoinder,  will  be  decided  when 
the  appeal  is  reheard. 

We,  therefore,  make  the  rule  absolute,  and  set  aside  the  Deputy  Com- 
missioner's decision  and  direct  that  the  appeal  be  reheard  by  the  Judicial 
Commissioner  of  Chota-Nagpur. 

Pending  the  hearing  of  the  appeal,  the   Petitioners   will   remain   on 

bail. 

Eule  made  absolute. 


FULL  BENCH. 

(10  C.    W.  X,  642). 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Feb.  21       [CRIMINAL  REFERENCE  No.  270  of  1905.]  1906. 

Present : — Sir  F.  Maclean,  Chief  Justice,  Mr.  Justice  Ghose,  Mr. 

Justice  Rampini,  Mr.  Justice  Sale  and  Mr.  Justice  Pratt. 

KAILASH  CHANDRA  INDU,— Complainant, 

Versus 

KALI  PROSUNNO  ROY  and  anothek,— Accused. 

Criminal  Procedure  Cofle  (Act  V  of  1S98)  sec.  16,  cL  (d)— Bench  of  Honorary  Mofjis- 
trates— Difference,  mode  of  tettling— Chairman's  casting  rote— Bnles  framed  hy  Goternmcnt^ 
!  Rule  -To.  0,  if  ultra  Tires. 

Per  curiam  (Ghme  and  Pratt,  JJ.,  contra)  :-Kule  6  of  tbe  rules  framed  by  the  Local 
Oovernment  under  sec.  K,  of  the  Code  of  Criminal  Procedure,  providiuK  that  when  the  mcui- 
ijen?  of  a  Ixjnch  of  Magistrates  arc  even,  the  view  of  the  Chairman  shall  i)revail,  is  not  incou- 
i-istent  with  the  Coile. 

Per  Ohose  and  Pratt,  //.—The  rule  is  ultra  vires. 
■■•'      The  Cbvrt  disapproved  of  the  rule. 

Tbis  was  a  reference  under  sec.  438,  Cr.  P.  C,  made  by  J.  D.  CargiU,  Esq.,  SessioM 
Judge  of  Backergnnge,  dated  12th  December  1905,  recommending  the  order  of  the  Honorary 
Mngftrate,  convicting  tbe  accused  nndcr  sec.  380,  I.  P.  C,  and  sentencing  bim  to  undergo 
ligoums  impriEonment  for  a  tortnigbt  and  also  convicting  accused  Bidhu  Peshakar  under 
sees.  ??2, 1.  P.  C,  and  sentencing  her  to  pay  a  fine  of  Bs.  40,  to  be  set  aside. 
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Tlic  reference  c^mc  on  for  dij^posal  before  Mitra  and  (ieidt,  JJ. 

Their  Lordships  made  the  following  Order  of  Reference  to  a  Full 
liench  : 

^/ifru  an<l  Ge'ult,  JJ.—On  the  complaint  of  one  Kailash  Chandra 
Indu,  the  two  accused,  Kali  Prosunno  Hoy  and  Bidhu  Peshakar,  were 
tried  under  sees.  3^0  and  ^J*^^',  Indian  Penal  Code,  respectively,  by  a  Bencli 
of  Honorary  Magistrates  consisting  of  Balm  Protap  Chandra  Mukerji, 
who  exercises  second  class  powers,  and  Babu  Jnana  lianjan  Goswanii,  who 
exercises  third  class  powers.  Babu  Protap  Chandra  Mukerji  was  the 
diairman  of  the  Bench.  None  of  the  members  of  the  Bench  had  jwwer 
to  sit  singly.  They  differed  in  their  opinions  and  on  the  27th  November 
11)05,  Babu  Protap  (Jhandra  Mukerji  passed  an  order  convicting  the 
accused  Kali  Prosunno  Hoy  under  sec.  380,  Indian  Penal  Code,  and 
sentencing  him  to  undergo  rigorous  imprisonment  for  a  fortnight  and  con- 
victing the  accused  Bidhu  Peshakar  under  sees,  '^j'^*  and  sentencing  her  to 
pay  a  fine  of  Rs.  ^0.  Babu  Jnana  Uanjan  Goswami  passed  on  the  s;iuio 
day  an  order  for  acquittal  of  ))oth  the  accused. 

Under  Rule  G  of  the  rules  framed  by  the  Government  of  Bengal 
under  sec.  1(1  of  the  Code  of  Criminal  Procedure,  the  Chairman,  Babu 
Protap  Chandra  Mukerji,  had  a  casting  vote  and  accordingly  the  order 
made  by  him  prevailed. 

On  the  application  of  the  two  accused,  the  Sessions  Judge  of  Backer- 
gunge  being  of  opinion  that  the  eonviction  should  be  set  aside,  has  referred 
the  case  to  the  High  Court  under  sec.  4.38  of  the  Code.  He  has  based  his 
reference  on  the  decision  of  this  (Vnirt  in  Ifenr//  WahefieUl  v.  llxraa 
^iiivdar  (1),  in  which  it  has  been  held  in  a  case  tried  by  a  Bench  of  Presi- 
d(Miey  ^lagistratc  of  Calcutta,  that  Rule  <S  of  the  rules  framed  by  the 
Chief  Presidency  Magistrate  for  the  conduct  of  business  of  Benches  o£ 
l^Tsidency  Magistrates  is  inconsistent  with  the  provisions  of  the  Code,  in 
so  far  as  it  directs  that  in  a  Bench  composed  of  two  members,  the  decision 
of  the  Chairman  shall  prevail.  The  learned  Judges  deciding  the  case 
have  also  expressed  an  opinion  that  the  rule  is  arbitrary  and  not  consonant 
with  natural  justice. 

In  AH)nmld\  v.  JanuUa  (2),  (on  a  reference  made  by  the  same 
Sessions  Judge  who  has  made  the  present  reference)  this  Court  on  the 
15th  May  11K)5  set  aside  the  conviction  of  the  accused  and  directed  a 
retrial,  the  ground  of  reference  being  the  same  as  in  the  i)resent  case. 

The  Benches  of  Magistrates  in  Backergunge,  acted  in  Ashmuldi  v. 
JunMa  (2)  as  well  as  in  the  ])resent  case  under  Rule  0  of  the  rules  framed 
0)  S  C.  W.  y.  Kr.2  (lOoi).  (2)  Kcfcreuco  Xo.  S:>  ot  liK>.i  (uureportetl). 
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by  the  Government  of  Bengal  under  sec.  10  of  the  Code,  Avhich  is  siih- 
.stantially  the  same  as  Eule  8  framed  by  the  Chief  Presidency  Magistrate 
of  Calcuttii. 

Sec.  IG  of  the  Code  empowers  the  Local  Government  to  make  rules 
consistent  with  the  Code  for  the  guidance  of  Benches  of  Magistrates 
respecting,  amongst  other  matters,  (d)  the  mode  of  settling  differences  of 
opinion  which  may  arise  between  the  Magistrates  in  Session.  It  seems  to 
ns  that  Hulc  G  is  covered  l)y  the  autliority  given  by  cl.  (d)  of  the  section. 
Further  it  does  not  appear  to  us  that  the  rule  is  inconsistent  with  the 
Code.  We  are,  therefore,  unable  to  agree  with  the  view  taken  in  the  cases 
above  referred  to. 

Whether  the  rule  be  arbitrary  and  not  consonant  with  natural  justice 
is  a  matter  on  which  wc  do  not  feel  calleil  upon  to  express  an  opinion.  If 
it  is  a  rule  which  tlio  Local  Government  is  authorised  by  the  Code  to 
frame,  the  Courts  are  bound  by  it. 

We  accordingly  refer  the  following  question  for  decision  by  a  Full 
Bench,  ri-,  : — Whether  Kule  G  of  the  rules  framed  by  the  Government  of 
Bengal  for  the  guidance  of  Magistrates'  Benches  is  authorized  by  the 
Code  and  consistent  with  it. 

Babu  (runada  Chamn  Sen  for  the  accused,  after  reading  the  order  of 
reference,  sec.  h\  of  the  Criminal  Procedure  Code  and  the  rule  in  questior, 
refers  to  the  judgment  in  J  fear//  Wuhefield  v.  Ilaran  Sardar  (1)  ;  also  to 
the  judgment  of  Henderson  and  (leidt,  JJ.,  printed  in  the  Paper  Book. 

Submits  that  the  rule  is  inconsistent  with  tlic  spirit  and  tenor  of  tlio 
Criminal  Procedure  Code  and  also  with  some  of  its  provisions.  Also  that 
it  is  arbitrary  and  contrary  to  natural  justice,  and  that  this  Court  is  not 
precluded  from  entering  into  the  question  as  to  whether  the  rule  is  bad  on 
this  ground. 

Moreover,  the  rule  does  not  apply  to  the  new  Provinces.  Xo  rules 
have  so  far  been  framed  by  the  Lieutenant-(iovernor  of  the  new  Provinces 
and  the  rules  framed  before  the  Partition  can  have  no  force  in  those 
Provinces. 

[The  Chief  Justice  after  consulting  the  other  members  of  the  Bench 
here  intimated  that  the  Bench  would  confine  themselves  to  the  point 
referred.     The  point  raised  had  not  been  referred  to  the  Bench.] 

[TflK  Chief  eTusTiCE.— What  is  the  portion  of  the  Code  with  which 
the  rule  is  inconsistent  ?J 

Submits  that  it  is  inconsistent  with  the  spirit  of  the  Code,  as  also  to 
some   of   its   provisions.     Wherever  the  Code  pro^-^des  for  a  settlement  of 
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differeuces  of  opinion  between  members  of  a   Bench   of   Judges,   it   lays 
down  a  special  procedure,      llde  sees.  429,  439. 

Refers  in  passing  to  the  procedure  laid  down  in  the  3rd  clause  of 
sec.  575  of  tlie  Civil  Procedure  Code,  which  procedure  the  Bombay  High 
Court  has  extended  even  to  miscellaneous  and  execution  proceedings. 

[Rampini,  J. — Refers  to  the  rule  of  the  Original  Side  which  provides 
that  when  there  is  a  difference  of  opinion  amongst  two  Judges  in  the 
Original  Side,  the  Chief  Justice  or  the  Senior  Puisne  Judge  shall  have  the 
casting  vote.] 

Rampini^  J. — We  have  here  to  decide  not  whether  this  is  a  good  rule 
or  a  fair  rule  but  whether  this  is  a  legal  rule.] 

Your  Lordships  have,  as  I  shall  submit,  the  right  to  say  whether  this 
rule  is  in  consonance  with  natural  justice. 

The  Government  by  means  of  this  rule  really  gives  the  Chairman  a 
power  which  is  judicial  in  character.  The  Code  contemplates  that  the 
powers  and  functions  of  the  Chairman  as  such  should  be  administrative 
and  not  judicial. 

[The  Chief  Justice. — The  question  is  not  whether  it  is  a  satisfactory 
rule  or  even  a  desirable  rule  but  whether  the  Local  Government  had  the 
power  to  make  it.] 

The  result  of  this  rule  is  to  give  the  go  bye  to  the  judgment  of  one  of 
the  Judges,  and  this  could  not  have  been  contemplated  by  the  legislature 
when  sec.  16  was  enacted. 

[Rampini,  J, — Referred  to  the  2iid  clause  of  sec.  575,  C.  P.  C,  which 
provides  that  in  the  case  of  the  Bench  being  equally  divided,  the  decree  of 
the  lower  Court  shall  be  affirmed.] 

[GItose,  J, — There,  it  may  be  said,  is  the  decree  of  the  lower  Court 
which  stands  until  reversed.] 

If  this  rule  wore  sustained,  a  Magistrate  who  thinks  that  a  case  should 
not  be  tried  and  the  accused  discharged  may  nevertheless  find  himself 
under  the  necessity  of  [)roceeding  with  the  trial,  against  his  conviction. 

The  power  in  question  is  further  not  conferrable  nnder  sec.  15. 

Here  calls  attention  to  the  observations  of  Harington  and  Pargiter,  J  J. 
in  Lai  Beliari  Chuckerbutty  v.  Jalukhan  (3). 

Refers  to  sees.  3C,  37  of  the  Code. 

The  powers  conferrable  on  a  Magistrate  are  given  in  the  schedules. 
No  such  power  is  mentioned  in  the  schedule. 

(3)  9  C.  W.  N.  cclxix  (1905). 
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From  the  arrangement  of  the  chapters  it  would  seem  that  the  Local 
Government  had  not  the  power  given  to  it  of  settling  differences  of  opinion 
in  this  way. 

Refers  to  heading  in  Part  II  and  chapter  headings  in  that  Part. 
See.  16  comes  under  Chap.  2,  and  not  under  Chap.  3.  It  would  appear 
from  this  that  it  was  not  the  intention  of  the  legislature  by  sec.  IG  to 
authorise  the  Local  Government  to  confer  powers  on  Magistrates.  Sec.  16 
occurs  in  a  chapter  dealing  with  the  constitution  of  Courts.  Refers  to 
Hardwar  Sing  v.  Khega  Ojha  (4). 

The  rule  is  in  conflict  with  sec.  367.  The  rule  is  ultra  tires  if  it  does 
not  properly  harmonise  with  any  section  of  the  Code.     Refers  to  sec.  253. 

Moreover,  if  the  rule  is  found  to  be  arbitrary  and  contrary  to  natural 
justice,  that  alone  would  justify  the  Court  pronouncing  it  to  be  ultra  vires. 
See  Maxwell  on  Interpretation  of  Statutes,  pp.  187-188,  447-44:8. 

The  rules  framed  under  a  Statute  should  also  be  consonant  with  reason 
and  justice.     Stiles  v.  Galitiski  (5). 

Refers  to  rule  framed  in  the  Central  Provinces  giving  the  accused 
the  benefit  of  the  doubt  in  such  cases. 

Mr.  Douglas  White  for  the  Crown. — In  this  case,  the  legislature 
instead  of  enacting  a  special  section  for  the  settling  of  differences  of 
opinion  have  given  the  Local  Government  power  to  make  rules  for  that 
purpose.  My  learned  friend  has  confused  procedure  with  judicial  power. 
There  is  no  inconsistency  because  there  is  no  provision  in  the  Code  for 
settling  differences  of  opinion  amongst  members  of  a  Bench  of  Magistrates. 
Sec.  429  provides  for  the  settlement  of  differences  in  the  case  of  the 
Judges  of  the  High  Court.  The  procedure  there  is  for  the  settlement  of 
differences  in  the  final  Court  of  Appeal,  whose  judgment  is  not  open  to 
appeal  or  revision. 

[Pratty  J. — The  decisions  of  Benches  of  Honorary  Magistrates  are 
not  open  to  appeal  in  every  case.] 

Whether  the  rule  is  arbitrary  or  not,  it  is  not  for  your  Lordships  to 
consider.     The  remedy  lies  in  tlie  Legislature. 

[Rampini^  J. — Why  should  you  go  to  the  Legislature.  The  Local 
Government  can  amend  the  rule.] 

The  rule  does  not  conflict  with  sec.  367  because  the  expression  "  pre- 
siding officer  "  in  that  section  means,  in  the  case  of  a  Bench  of  Magistrates, 
the  Chairman. 

The  judgment  in  ITenry  Wakefield  v.  Haran  Sardar  (1)  does  not  siv 
in  what  way  the  rule  is  ul  ra  vires. 

(4)  I.  L.  R.  20  Cal.  870  at  p.  873  bc.ttom  (189.S).  (5)  1  K.  B.  615  at  p.  621  (IDoj). 
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Babu  Gunada  Charan  Sen,  in  reply,  submitted  tbat  it  is  not  eorroct  to 
say  that  tlio  Code  provides  no  means  for  sett) in c/  diflEerences  like  the 
present.  The  District  Ma^strato  has  power  to  take  over  eases  from  the 
Bench  and  send  tliem  for  trial  to  another  Magistrate, 

The  word  '*  Chairman  "  occurs  for  the  first  time  in  tlie  rules  which 
were  framed  after  the  enactment  of  the  Code.  The  words  "  presiding 
officer"  in  sec.  31)7  cannot  therefore  moan  the  "Chairman"  of  a  Bench, 
In  the  case  of  a  Bench,  both  the  Magistrates  must  be  considered  "  presid- 
in  or  officers."  Tiie  order  of  the  Court  must  be  siofncd  bv  both  and  not  bv 
one  only,  as  the  rule  seems  to  contemplate. 

The  Judgments  of  the  Court  were  as  follows  : — 

Marleany  C.  J, — I  should  have  been  much  better  satisfied  in  this  case 
if  I  could  have  arrived  at  tlie  conclusion  that  the  rule  complained  of   was 
ultra   vires.     To   my  mind  it  is  a  very  unsatisfactory  and  equally  undesir- 
able rule.     But  we  must  he  careful  not  to  allow  the  objection  to    the    rule 
itself  to  prejudicially   aflfect  our  judgment  as  to  whether  or  not  it  is  tdtm 
vlresy  which  is  the  only  point  referred  to  us.     The    question   submitt<*d   is 
whether   Rule  G  oE  the  rules  framed  by  the  (Tovernment  of  Bengal  for  the 
guidance  of  Benches  of  Magistrates  is  authorized  by  the    Code   and    con- 
sistent   with    it.     That  is  the  only  question  we  have  been  asked  to  decide  ? 
it  is   one    purely   of   law  and  depends  upon  the  construction  of  sec.  IG  of 
the  Code  of  Criminal  Procedure.     That  section  enables  the  Local  Govern- 
ment to  make  rules  consistent  with  the  (^ode   respecting   certain   subjects 
which   are   specified  and,  amongst  other  subjects,  is  the  "  mode  of  settling 
diflFerences  of  opinion  which  may  arise  between  the  Magistrates  in  Session." 
In  pursuance  of  that  power,  the  Government   of   Bengal   passed    Rule   i] 
which  runs  in  these  terms  :  "  Each  member  of   the    Bench    shall    have   a 
voice  in  deciding  as  to  the  admissibility  of  evidence  and  in  the  finding  and 
sentence.     In  a  Bench  of  three  or  other  un-even  number  of  members,   the 
(>l)inion   of   the   majority  shall  prevail.     When  the  members  are  even,  the 
(Chairman  shall  have  a  casting  vote.''     This  is  not  very  happily  expressed  ; 
it  means,  I  presume,  that  the  view  of  the  (^Imirman  shall  prevail.     It  is  sii<l 
that  the  latter  part  of  the  rule  is  not  consistent  with  the  Codeand,if  it  is  not 
consistent  with  the  Code,  thru  it  is  tdfra  vires.     The  question  then  resolves 
itself  into  this  :  Is  the  rule  consistent  with  the  Code  ?     There  is  nothing  in 
the  Code  which  directly  precludes  such  a  rule  :  prima  facie  then  it  is  con- 
sistent with  the  Code.     But  it  is  said  that  it  is  inconsistent  with  sec.    4:^1). 
That    section    provides    for   the    case    of   a   difference  of  judicial  opinion 
])etween  two  Judges  of  this  Court,  in  which  event  it  is  provided    that    the 
case    is    to    be    sent   to   a   third  Judge.     It  is  said  that  that  indicates  that 
where    here  is  a  difforence  of  opiniim  between  two  Magistrates,    the    same 
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procedure  ought  to  be  followed,  and  that  a  rule  prescribing  a  different 
procedure  is  not  consistent  with  the  Code.  If  this  argument  were  to 
prevail  any  rule  on  the  subject  which  did  not  provide  for  the  procedure 
of  sec.  421)  would  be  (iltra  vires.  But  the  Act  does  not  say  that.  The 
legislature  apparently  thought  it  desirable  that,  in  ca.^es  of  differences  of 
opinion  between  two  Judges  of  this  Court,  which  practically  U  the  final 
Court  of  criminal  appeal  for  the  Province,  the  procedure  should  be  clearly 
defined  in  the  Code.  But  it  does  not  seem  to  follow  from  that  that  be- 
cause the  Local  Government  has  not  thought  fit  to  make  a  rule  in  the 
terms  of  that  section,  they  can  be  said  to  have  made  a  rule  inconsistent 
with  the  Code.  If  the  Legislature  had  intended  that  the  same  rule  as  to 
differing  Judges  of  this  (^ourt  was  to  ai)ply  to  differing  Magistrates  they 
would  probably  have  said  so,  as  they  easily  could  have  done,  and  not  have 
left  the  matter  to  be  dealt  with  by  rules  to  be  made  by  the  Local  Govern- 
ment. However  much  I  may  disapprove  of  the  rule,  I  think  we  should 
be  straining  the  language  of  the  section  if  we  were  to  say  that  it  is  incon- 
sistent with  the  ( V)de.  For  my  own  part,  I  think  it  would  be  highly 
d<»sirable  that  this  rule  should  be  abrogated  and  a  fresh  one  framed.  But 
that  is  not  a  matter  for  us,  it  is  a  matter  for  the  Government.  As  regards 
the  cases  cited  in  the  Reference,  no  reasons,  so  far  as  the  construction  of 
the  (^)de  goes,  are  assigned  for  the  conclusions  at  which  the  learned 
Judges  arrived.  In  the  case  of  Asimuddi  v.  Janulla  (2)  the  learned 
Judges  expressed  no  opinion  upon  the  legality  of  the  rule.  One  of  those 
Judges  was  one  of  the  present  referring  Judges.  Agreeing  with  the  view 
expressed  by  the  referring  Judges,  I  answer  the  question  in  the  affirmative. 
The  proper  course  is  to  send  the  case  back  to  the  referring  Judges  to 
deal  with  as  they  think  proper. 

Ghose^  J, — I  regret  very  much  that  I  am  unable  to  agree  with  my 
Lord  in  the  opinion  he  has  expressed  upon  the  reference  before  us.  J{ule 
No.  ()  referred  to,  is  a  rule  framed  by  the  Government  of  Bengal  under 
the  powers  conferred  npon  them  by  sec.  1(1  of  the  Code  of  Criminal  Pro- 
cedure. That  section  gives  the  Local  Government  power  to  make  rules 
consistent  with  the  Code,  for  the  guidance  of  Magistrates'  Benches  res- 
pecting (j)  the  classes  of  cases  to  be  tried,  {!>)  the  time  and  places  of 
sitting,  (j")  the  constitution  of  the  Bench  for  conducting  trials,  and  (<l) 
"the  mode  of  settling  differences  of  opinion  which  may  arise  between  the 
Magistrates  in  Session."  What  is  the  meaning  of  the  words,  which  I 
have  just  read  '•  tho  mode  of  settling  differences  of  opinion  ?  "'  Do  these 
wonls  simply  indicate  the  machinery  by  which  a  (b'ff'erence  of  opinion 
when  arising  may  be  settled  or  do  they  comprehend  the  idea  of  conferring 
upon  any  individual   member  of   the    Bench   any  extraordinary  j)ower  for 


Digitized  by 


Google 


416  TfiE  Cbimikal  Law  Jocbkal  Reports^-  [Vol.  Ill 

KAILASH   CHANDRA  INDC   r.   KAU  PROftXJNXO   ROY. 

the  purpose  of  settling  such  difference  ?     It  will  be  observed  that  the  rules 
which  the  Local  Government  h  aothorieed  to  make  are  simply  For  the 
guidance  of  the  Benches,  and  the  clauses  that  precede  the  cl-  (rf)  indicate 
that  they  refer  to  purely  administrative  matters;  and  the   question  is 
whether  it  was  the  intention  of  the  legislature  while  laying  down  the  said 
clause,  to  depart,  as  it  were,  from  the  general  scope  of  the  section,  so  as  to 
authorize  the  Government  to  do  an  act  which  is  far  from  being  adminis- 
trative in  character.     I  think  not.     Sees.  429  and  378  of  the  Code  thongh 
they  are  applicable  to  the  High  Court  only,  suggest  what  ought  to  be  done 
in  cases  of  difference  of  opinion  arising  between  two  members  composing 
a  tribunal ;  and  if  the  Local  Government  had  made  a  rule  in  the  same 
lines,  and  something  to  this  effect :     "  In  case  of  difference  of  opinion  be- 
tween two  members  composing  a  Bench,  the  case  should   be  referred  bv 
the  Bench  to  a  third  Magistrate,"   it  would  bo  rule  quite  consistent  with 
the  Code,  and  the  scope  of  see.   16,  for  the  word  "  mode,"  as  used  in  cl 
(d)  of  the  section,  to  my  mind,  simply  indicates  the  machinery  by  which 
a  differonoo,  when  it  arises,    may  be    settled.     But  I  do  not  think  it  was 
ever  contemplated  that,  for  the  purpo^^e  of  settling  such  difference  in  a 
given  cjise,  tlie  Local   Government  might  adopt  the  "mode"  (if  the  word 
is  at  all  applicable)  of  conferring  extraordinary  powers,  or  rather  double 
power,  upon  an  individual  member  of  the  Bench.     Under  sees.  12  and  U 
of  the  Code,  tho  Local   (xovernment  may,  no  doubt,  confer  upon  any  per- 
son appointed  as  Magistrate  any  powers  which  a  Magistrate,  under  the 
Code,  is  competent  to  exercise ;   and  it  may  also  confer  such  powers  in 
respect  to  cases  generally  or  any  particular  case,  or  to  a  particular  class  of 
cases :  but  this  is  very  different  from  providing  that,  in  the  event  of  the 
Magistrate  so  empowered  being  member  of  a  Bench,  he  should,  in  case  of 
difference  of  opinion,  exercise,  not  the  ordinary  powers,  but  extraordinary 
powers.     Sec.   15  of  the  Code  lays  down  :     '*  The  Local  Government  may 
direct  any  two  or  more  Magistrates  in  any   place  outside  the  Presidency 
towns  to  sit  together  as  a  Bench  and  may,  by  order,  invest  such  Bench 
with  any  of  the  powers  conferred  or  confernible  by  or  under  this  Code  on 
a  Magistrate  of  the  first,  second  or  third  class,  and  direct  it  to  exercise 
such  powers  in  such  caso?,  or  such  classes  of  cases  only,  and  within  such 
local  limits  as  the  Local  Governmf^nt  thinks  fit."     The  Local  Government, 
under  this  last-mentioneii  section,  may  confer  upon  the  Bench  any  powers, 
conferrablo  under  this  Code,  that  it  may  please,  but  not  any  extraordinary 
power  upon  any  individual  member  of  the  Bench,  for  the  purpose  ot  dis- 
posing of  any  particular  case  in  case  of  difference  of  opinion  arising  "^" 
twoen  them  ; — and  that  is  just   what  the  Local  Government  has  done  »! 
framing  li ale  6.     For  these  reasons,  I  should,  with  all  deference,  ho^^^^^ 
to  the  opinion  that  lia^  been  expressed  by  the  learned  Chief  Justice.  *^^ 
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that  the  rule  in  question  is  not  consistent  with  the  Code  or  the  spirit 
thereof  and  that  it  is  ultra  vires. 

Rampini,  J. — I  agree  with  the  judgment  delivered  by  my  Lord  the 
C*hief  Justice,  and  would  answer  in  the  affirmative  the  question  which  has 
been  propounded  for  our  consideration  by  the  referring  Judges. 

It  seems  to  me  that  Rule  6  of  the  Rules  framed  by  the  Local  Govern- 
ment for  the  guidance  of  Magistrates'  Benches  is  aulhorised  by  the  Code 
and  is  consistent  with  it.  In  my  opinion  the  present  rule  is  quite  ^vithin 
the  jK)\vers  conferred  upon  the  I^ocal  Government  by  sec.  IG,  bl.  (rf),  of 
the  Code,  and  is  covered  by  the  authority  given  by  that  clause. 

Further,  it  does  not  appear  to  mo  that  the  rule  is  inconsistent  with 
the  Code.  I  am  free  to  admit  that  it  is  one  which  I  do  not  approve  of, 
and  that  I  would  be  glad  to  see  reconsidered  by  the  Local  Government. 
But  as  far  as  I  can  see,  it  is  a  perfectly  legal  rule  and  one  which  the  Local 
Government  had  full  authority  to  frame.  I  do  not  think  we  are  called 
upon  to  decide  whether  the  rule  is  an  arbitrary  one  or  one  opposed  to 
natural  justice  ;  but  I  may  observe  that  the  rule  is  very  similar  to  that 
laid  down  in  cl.  3G  of  the  Letters  Patent  of  18G5  and  to  Rule  55  of  the 
rules  of  the  Original  Side  of  this  Court,  which  is  still  in  force.  I  should 
be  sorry  to  think  that  this  rule  is  arbitrary  or  inconsistent  with  natural 
justice. 

I  accordingly  agree  in  remitting  the  case  to  the  referring  Judges  for 
disposal  upon  the  merits. 

SaUj  J. — I  also  agree  with  the  Chief  Justice  that  the  rule  complained 
of  is  not  illegal  and  I  desire  to  add  only  a  very  few  words.     It  has  b(»eu 
argued  that  the  rule  contravenes  the  spirit  and  intention  of  the  Criminal 
Procedure  Code,  if  it  is  not  opposed  to  its  express  language.     I  may  say 
at  once  that  if  I  thought  the  rule  was  contrary  to  natural  justice — and 
that  is  what  has  been  alleged — I  should  feel  no  difficulty  in  holding  that 
it  was  opposed  to  the  purjiose  and  spirit  of  the  Code  and  was  therefore 
illegal,  for  the  object  of  the  Code  is,  I  suppose,  to  secure  justice  and  no 
rule  which  is  contrary  to  natural  justice  could  be  consistent  with  that 
object.     But  there  is  nothing  necessarily  contrary  to  natural  justice  in  a 
rule  which  pro\4des  that,  in  the  case  of  a  Bench  of  two  Magistrates,  the 
opinion  of  the  Chairman  is  to  prevail.     The  Chairman  of  a  Bench,  it  may 
be  reasonably  assumed,  is  the  person  who  is  thought  to  be,  by  qualifica- 
tions and  experience,  best  fitted  for  that  i)osition.     It  is  right,  therefore, 
that  his  opinion  should  carry  more  weight  than  the  opinion  of  a  Magistrate 
who  has  less  experience  and  has  inferior  qualifications.     A  rule  of  this 
kind  differs,  in  my  opinion,  in  degree  only  and  not  in  principle  from  the 
rule  which  provides  that  the  opinion  of  two  Magistrates  is  to  be  preferred 
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to  the  opinion  of  one.  But  though  the  rule  cannot  be  said  to  \ye  illegal, 
I  agree  that  it  ir*  uni«uited  to  the  administration  o£  criminal  justice  and  the 
reason  is  that  it  is  often  difficult  to  select  the  right  person  as  ( -hainnan. 
A  rule  which  is  theoretically  sound  may  be  undesirable  and  may  lead  to 
abuses  in  its  practical  working.  That,  I  think,  is  the  case  here.  Where 
the  administration  of  criminal  justice  is  dealt  with  by  a  Bench  of  Magis- 
trates, it  is  a  better  and  safer  rule  that  the  opinion  of  a  majority  should 
determine  tlic  decision  of  the  C'ourt.  I  agree,  therefore,  with  the  recom- 
mendation that  the  rule  complained  of  should  either  be  altered  or  ex- 
punged. 

Pratt^  J. — I  agree  witli  Mr.  Justice  (those  and  adhere  to  the  opinion 
expressed  by  me  in  my  judgment  in  the  case  of  Henry  Wakefield  v.  Haran 
tSiinhir  (1). 

The  Code  of  Criminal  Procedure  expressly  provides  for  the  case  of  a 
difference  of  opinion  between  two  Judges  constituting  a  Bench  of  the 
High  IJourt,  by  directing  a  reference  to  a  third  Judge  ;  and  it  does  not 
allow  of  either  Judge  having  a  casting  vote.  I  think  the  rule  under  dis- 
cussion is  inconsistent  with  the  principle  underlying  that  enactment,  and, 
therefore,  is  not  such  as  is  contemplated  by  sec.  1(». 

Moreover,  tlie  rule  gives  a  single  Magistrate  the  i)ower  and  authority 
of  two  Magistrates,  which  is  not  authorised  by  the  Code. 

A\  hen  upon  a  difference  of  opinion  between  the  two  presiding  Magis- 
trates of  a  Bench  the  accused  is  condemned  to  imprisonment  without  a 
right  of  appeal,  merely  upon  the  casting  \oie  of  one  Magistrate  it  seems 
to  me  that  the  question  of  the  prisoner's  guilt  is  made  to  depend  Xkyow 
chance,  and  that  the  legislature  could  not  have  intended  such  an  arbitrary 
and  unjust  rule  to  have  the  force  of  law. 

This  view  seems  to  have  commended  itself  to  the  Governments  of 
Bombay  and  of  the  United  Provinces.  In  tlie  former  Presidency  the  rule-* 
provided  for  a  reference  to  a  third  Magistrate,  and,  in  the  latter,  the  rule 
is  that  the  ac<«used  should  W^  given  the  l>enefit  of  the  doubt. 
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a.  L.  IL,  29  Mad.,  140.) 
IN  THE  HIGH  COURT  OF  JUDICATUUE  AT  MADRAS. 

Sep.  25         [CRIMINAL  REVISION  No.  231  of  1905.]  1905. 

Present : — Sir  S.  Subrahmania  Ayyar,  Offg.  Clnof  Jur^tice, 

and  Mr.  Justice  Boddain. 

ISMAL  RUWTHER  axd  otherh— (Accused)— rETmu.VERS, 

Versufi 
SHUNMUGA VLU  NADAN— (Complainant)— Rehvokdeni* 

fnmUal  Procedure  iWe  (AH  V  of  ISOS)^  «*.  105.  637—SaHiiioft,  tC.uU  </,  onhj  aH 
irfeijularity  and  wt  fatal  to  the  prosecutioM, 

The  general  provisions  of  HX'tion  195  of  the  Co«le  of  Criminal  ProcaUirc  ought  not  to  be  so 
construetl  as  to  nullify  the  spceial  provisions  of  section  687  (bj. 

The  want  of  sanction  reiuireil  by  section  105  of  the  Code  of  CHnihial  Procctlurc  is  not 
fatal  to  a  prosecution  unless  the  accuseil  is  prejudiced  thei-eby. 

The  cliarge  against  the  petitioners  (accused)  was  that  they  l>y  force 
obstructed  a  marriage  procession  which  was  being  carried  on  with  the  sanc- 
tion and  under  the  superintendence  o£  the  j)olice,  and  compelled  the  bride 
and  bridegroom  to  alight  from  their  jmlanquin  and  walk  to  their  house. 
.  They  were  convicted  of  offences  under  sections  llli,  l^G  and  311  of  the 
Indian  Penal  Code. 

On  appeal  to  the  Sub-Divisional  Magistrate,  the  contention  of  the 
petitioners  that  the  conviction  under  section  1^6  wds  bad  as  no  Siinction  had 
been  obtained  under  section  195  of  the  Code  of  Criminal  Procedure  was 
overruled  and  the  conviction  confirmed. 

Petitioners  preferred  the  criminal  revision  petition. 

Mr.  K.  Xorton  and  JP.  Daraisatcmi/  Af/f/ancfar  for  petitioners. 

The  Public  Prosecutor  and  Mr.  Joseph  Satf/a  Xcular  for  complainant. 

Order. — One  of  the  offences  for  which  the  |)etitioners  have  been  con-* 
victed  is  punishable  under  section  188,  Indian  Penal  Code. 

No  sanction  from  the  Police  Officers  obstructed  was  produced  in  the 
course  of  the  prosecution  but  no  objection  on  this  ground  was  taken  on 
behalf  of  the  petitioners  at  the  trial.  Mr.  Norton  has  called  our  attention 
to  Raj  Cluxnder  Mozumdar  v.  tjour  Chunder  Mozumdar  (1)  in  support  of 
bis  contention  that  the  want  of  sanction  was  fatal  to  the  prosecution  of  the 
prisoners  on  the  charge  in  respect  of  the  offence  referred  to.  We  arc 
unable  to  agree  wnth  the  view  there  taken  by  the  learned  Judges  as  to  the 
construction  of  section  537,  Criminal  Procedure  Code  of  1882,  which  so 
far  as  the  question  of  want  of  sanction  is  concerned  is  identical  with  sec- 
tion 537  of  the  present  Code  (Act  V  of  1898).  Their  construction  virtu- 
al) I.  L.  lU  22Calc.,  170. 
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ally  nullifies  the  provision  that  want  of  sanction  is  merely  an  irregularity 
which  would  not  justify  the  reversal  of  the  decision  in  a  case  prosecuted 
without  sanction  unless  such  want  of  sanction  has  occasioned  a  failure  of 
justice.  No  doubt  section  537  begins  with  the  words  "  subject  to  the  pro- 
visions hereinbefore  contained,"  etc.,  but  those  words  must  be  taken 
together  with  what  follows  and  not  read  so  as  to  give  no  meaning  to  the 
subsequent  clause  relating  to  the  want  of  sanction. 

Section  195  provides  yenemlbf  for  cases  in  which  s^mction  is  necessary, 
while  section  537  (//)  provides  for  cases  of  want  of  or  irregularity  in  the 
matter  of  sanction  in  particular  cases.  The  latter  as  providing  for  a  special 
case  must  have  effect  given  to  it  as  qualifying  the  general  provisions  in 
the  earlier  section.  In  this  view  there  is  nothing  to  show  that  the  want 
of  sanction  caused  any  prejudice  to  the  accused  or  occasioned  any  failure 
of  justice.  And  no  other  ground  has  been  shown  for  interfering  with  the 
decision  of  the  lower  Courts. 

We  dismiss  the  petition. 


(3  C.  L.  J.,  476.) 

IN  THE  HiaH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Jany.  25       [CRIMINAL  REVISION  No.  111)8  of  1905.]  190G 

Present  : — Mr.  Justice  Brett  and  Mr.  Justice  Stephen. 

UPENDRA  KUMAR  GHOSE  and  others  r.  EMPEROR. 

Jfetifful  Police  Act  (V  of  1861  )~Sitciefi/ for  the  pt'crrutJon  of  cruelty  to  ammaU^  officert 
of—PHhllc  ser cants— Indian  Penal  tod^  (Act  XLV  of  1860),  section  21. 

Officers  of  the  Society  for  the  prevention  of  cruelty  to  animaK  appoint«l  uu«ler  Act  V  of 
1801,  are  public  servants  within  the  meaning  of  the  Indian  Penal  Code.  The  mere  fact  that 
the  certificates  of  appointment  priven  to  such  otficersarc  not  strictly  in  conformity  with  the 
form  prescribed  in  the  8chetlule  to  Act  V  of  1861,  docs  not  invalidate  their  appointment  or 
take  them  out  of  the  category  of  public  servants. 

Application  hy  the  accused  i»ersons  for  setting  aside  an  order  direct- 
ing their  prosecution  under  section  IGl  o£  tlie  Indian  Penal  Code. 

The  petitioners  were  officers  of  the  Society  for  the  Prevention  of 
Cruelty  to  Animals.  Tlie  Oistrict  Magistrate  of  Howrah  directed  them  to 
be  prosecuted  under  fiction  101  of  the  Indian  Penal  Code,  for  having 
taken  illegal  gratification  in  the  course  of  their  duties,  and  made  over  the 
case  to  the  Joint  Magistrate  of  Howrah  for  trial.  The  petitioners,  there- 
upon, moved  the  High  Court  and  a  Rule  was  issued  to  the  District  Magis- 
trate of  Howrah,  to  show  cause  why  the  prosecution  instituted  against  the 
petitioners  should  not  he  quashed  on  the  ground  that  they  are  nqt  public 
servants  within  the  definition  of  section  21,  Indian  Penal   Code,  or  in  the 
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alternative  to  show  can.se  why  the  case  shonld  not  Im>  transEernnl  for  trial 
to  some  other  competent  Magistrate  in  some  other  district. 

Mr.  Hill,  Mr.  IL  X.  Sen  and  Babu  Dtearka  Xath  Mitter  for  the 
Petitioners. 

Ihe  Depuiij  Legal  liememhrancer  (Mr.  Ihiujlas  WItlte)  for  the  Crown. 

The  following  judgments  were  delivered  by  the  Court : — 

Brett^  J. — The  four  petitioners  are  officers  of  the  Howrah  Society  for 
the  Prevention  of  Cruelty  to  Animals  and  their  prosecution  under  sec.  1(51, 
Indian  Penal  Code,  for  offences  under  that  section  was  ordered  by  the 
District  Magistrate  of  Howrah,  on  the  20th  November  1905.  The  case  was 
on  the  same  date  made  over  to  the  Joint  Magistrate  of  Howrah,  for  trial. 
On  the  7th  December  the  petitioners  made  an  application  to  this  Court  and 
a  Rule  was  issued  upon  the  District  Magistrate  of  Howrah,  to  show  cause 
why  the  prosecution  instituted  against  the  petitioners  under  sec.  1()1, 
Indian  Penal  Code,  should  not  be  quashed  on  the  ground  that  they  arc 
not  public  servants  w  ithin  the  definition  of  sec.  21,  Indian  Penal  Code,  or 
in  the  alternative  to  show  cause  why  the  case  yhould  not  be  transferred  for 
trial  to  some  competent  Magistrate  in  some  other  district. 

The  ])rosecution  in  this  case  was  no  doubt  ordered  by  the  District 
Magistrate  of  Howrah,  but  after  reading  his  explanation  we  see  no  reason 
for  holding  that  the  petitioners  are  not  likely  to  have  a  fair  and  impartial 
trial  before  the  Joint  Magistrate,  who  has  been  in  no  way  concerned  in  the 
institution  of  the  prosecution.  The  point  has  not  been  seriously  pressed 
l>efore  us  and  we  see,  therefore,  no  reason  to  order  the  transfer  of  the  case 
for  trial  to  any  other  Magistrate. 

The  main  question  which  has  been  argued  is  whether  the  petitioners 
are  public  servants  within  the  definition  of  sec.  21,  Indian  Penal  CJode  ; 
and  after  hearing  the  learned  counsel  on  l)oth  sides  we  hold  that  the 
petitioners  are  public  servants  within  that  definition.  Four  certificates 
have  been  laid  before  us,  of  which  one  addressed  to  the  petitioner  G.  T. 
Rose  is  dated  the  2(5th  July  1902,  and  is  signed  by  the  Inspector-General 
of  Police,  Bengal  Lower  Provinces,  and  the  other  three  are  addressed  to 
the  petitioners  Upendra  Kumar  Ghose,  Ishan  Chundra  Bose  and  Haradhan 
Banerjee,  respectively  and  dated  the  22nd  January  1903,  the  31st  August 
1894,  and  the  lltli  September  189(»,  respectively,  and  are  signed  by  the 
Assistant  to  the  Inspector-General,  for  the  Inspector-General.  These  are 
four  certificates  o£  appointment  as  poliee-offi 301-  under  Act  V  oE  18«;i, 
and  they  purport  to  be  in  the  form  attache^:!  to  ths  Act.  It  is  true,  as  is 
p^int-d  out  by  the  (^oun^el  for  the  petitioners,  that  in  each  it  is  stated  that 
the  person  to'whoni  it  is   addressed  is  appointed  a  member  of  the   Police- 
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force  under  clause  2  of  sec.  34  of  Act  V  of  1861  and  is  vested  with  the 
powers,  functions  and  privileges  of  a  police-officer  for  the  detection  and 
prosecution  of  cases  of  cruelty  to  animals  under  sec.  34  of  Act  V  of  1861. 
It  is  also  true  that  clause  2  of  sec.  34  empowers  a  police-officer  to  take 
into  custody,  without  a  warrant,  any  person  who  in  his  view  wantonly  or 
cruelly  beats,  abuses  or  tortures  any  animal,  and  contains  no  provision  for 
the  appointment  of  police-officers.  The  only  section  Avhich  deals  with  the 
appointment  of  police-officers  is  section  7  of  the  Act,  and  section  8  provides 

.  that  every  police  officer  on  appointment  shall  receive  a  certificate  in  the 
form  attached  to  the  Act,  under  the  seal  of  the  Inspector-General  of 
Police.  Each  of  the  petitioners  has  received  a  certificate  of  appointment 
in  the  form  attached  to  the  Act,  duly  sealed,  with  these  modifications  that 
the  words  "  clause  2  section  34  of  "  have  been  inserted  before  the  words 
"Act   V   of   1861"  and  the  words  " for  the  detection  and  prosecution  of 

.  cases  of  cruelty  to  animals  under  sec.  34  of  Act  V  of  1861,''  have  been 
added  at  the  end  of  the  certificate  after  the  words  "  Police  Officer."  Tlic 
object  was  clearly  to  limit  the  powers  of  the  i>ersons  appointed  to  a  special 
class  of  cases. 

The  insertion  of  the  words  "  clause  2  of  section  34  of  "  before  "  Act 
V  of  1861 "  was  clearly  due  to  a  mistake,  as  the  appointment  could  onlv 
have  been  made  under  sec.  7  of  the  Act.  We  cannot,  however,  hold  that 
the  appointments  were  rendered  invalid  by  that  mistake  when  from  the 
terms  of  the  certificate  it  is  clear  that  it  was  intended  that  the  appoint* 
ments  should  bo  made  under  the  provisions  of  Act  V  of  1861.  Even, 
however,  if  this  mistake  were  to  be  held  to  constitute  a  legal  defect  in  the 
certificate,  it  is,  in  our  opinion,  covered  by  explanation  2  of  sec.  21  of  the 
Indian  Penal  C'ode.  It  has  not  been  disputed  that  since  their  appointment 
the  petitioners  have  exercised  the  powers  conferred  on  them  by  the  certifi- 
cate and  so  have  been  in  actual  possession  of  the  situation  of  public 
servants.  Clause-j  7  and  8  of  sec.  21  read  with  explanation  1  of  sec.  21 
of  the  Indian  Penal  Code  clearly  include  the  petitioners  within  the  defini- 
tion of  public  servants.  The  section  provides  that  the  words  "public 
servant"  denote  (clause  7)  "Every  person  who  holds  any  office  by  yiriuo 
of  which  he  is  empowered  to  place  or  keep  any  person  in  confinement"  : 
and  (clause  8)  "Every  officer  of  Government  whose  duty  it  is  as  such 
officer  to  prevent  offences,  to  give  information  of  offences,  to  bring  ofFenders 
to  justice,  or  to  protect  the  public  health,  safety  or  convenience,"  and 
Explanation  1  runs  thus  :  "  Persons  falling  under  any  of  the  above  dcs- 
criptions  are  public  servants,  whether  appointed  by  Government  or  not." 
Under  their  certificates  of  appointment  the  powers  referred  to  in  clauses  7 
and  8  of  sec.  21  of  the  Indian  Penal  Code  have  been  conferred  on  the 
j)etitioners  and  they  have   exercised   those   powers.     The   mere   fact   that 
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they  have  exercised  their  powers  suhject  to  the  control  o£  the  officers  of 
the  Society,  is  not  sufficient  to  remove  them  from  the  category  of  public 
servants. 

I  hold,  therefore,  that  the  ground  on  which  the  Hide  was  issued  fails 
and  we  discharge  the  Kule. 

StepJien,  J. — I  agree  with  the  judgment  just  delivered.  I  have  only 
to  add  that  I  consider  that  the  variance  between  the  certificates  addressed 
to  the  petitioners,  and  the  form  given  in  the  Schedule  to  Act  V  of  1861, 
does  not  invalidate  the  appointment  of  the  petitioners  as  constables  under 
the  Act.  I  consider  that  the  certificates  in  this  case  must  be  read  as 
appointing  the  persons  to  whom  they  are  addressed  as  ordinary  constables, 
with  a  direction  from  their  superior  officers,  that  they  are  not  to  act  as 
such,  except,  for  the  purposes  of  clause  2  of  sec.  .34  of  the  Act.  It  is 
open  to  the  police  authority  named  in  the  Act,  to  give  his  subordinates 
such  an  order  ;  but  if  he  appoints  a  constable  at  all,  he  can  only  appoint 
him  under  sec.  7  :  and  in  that  case  he  appoints  him  a  constable  for  all 
purposes  whatever.  The  Act  does  not  sanction  the  appointment  by  the 
police  authority  of  any  person  who  is  not  to  be  under  his  orders,  and  for 
whose  conduct  he  is  not,  from  a  disciplinary  point  of  view,  to  be  respon- 
sible. 

Ifitle  discharffed, 

(3  C.  L.  J.,  478.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Harch  21,  26  [CRIMINAL  REVISION  No.  139  of  1906.]  1906. 

Present : — Mr.  Justice  Brett  and  Mr.  Justice  Stephen. 

SAMIR  SHEIKH  r.  JAHED  SHEIKH. 

(yum Hal  Proeedure  Codr  (Act  V  of  1898)^  nee,  14ij  cL  (4) — JUfMnnl  to  examine  witnegneg 
— Di9f>retioH  of  Magistraie—yirt  alitayn  n  qttegtlon  ofJyrhdU'tlon, 

A  Magistrate  acting  under  sect  ion  145,  Criminal  Procedure  Code,  has  a  discretion  in  the 
matter  of  examination  of  witnesses.  He  is  not  bound  to  examine  all  the  witnesses  adduced  hy 
the  parties,  but  may  limit  the  number  for  good  and  sufficient  reason. 

In  ^fannMtlM  XtUh  Jfttf^ir  v,  Jiarada  Prasad  Itty  Chawdk^ry,  (1)  it  was  not  intendo<l  to 
lay  down  such  a  broad  rule  tlmt  the  Magistrate  had  no  discretion  but  was  bound  under  all 
circum-ttances  to  examine  every  witness  producetl  in  a  proceeding  under  section  Hr>,  Criminal 
Pro'wlnre  C«^e.  and  that  if  heomitteil  to  do  »o  he  actctl  without  jurifdiction. 

The  discretion,  however,  is  one  which  must  be  exercisctl  with  due  care  and  caution  and 
with  a  careful  reganl  to  the  circumstances  of  each  particular  case. 

Application  under  section  15  of  the  (liarter  for  setting  aside  an  order 
l>assed  by  the  Deputy  Magistrate  of  Faridpur  in  a  proceeding  under  sec- 
tion  145,  (Viminal    Procedure  Code,  declaring  posso<»sion  in  favour  of  the 


Digitized  by 


Google 


424  The  Criminal  Law  Journal  Reports.  [Vol.  IH 

SAMIR   SHEIKH   r.   JAHED   SHEIKH. 

second  party.  On  the  application  of  the  first  party  a  Bule  was  issned 
upon  the  District  Magistrate  to  show  cause  why  the  order  should  not  l)o 
set  aside  on  the  ground  that  it  was  passed  without  jurisdiction  as  the 
Magistrate  refused  to  examine  the  witnesses  produced  to  prove  the  posses- 
sion of  the  petitioner. 

Babu  Snrendra  JVath  Gtiha  in  support  of  the  Rule. 

Dr.  Priya  Xath  Sen  showed  cause. 

The  facts  appear  sufficiently  from  the  judgment  of  the  Court,  which 
was  delivered  by 

Brett^  J. — In  this  case  a  Rule  has  been  issued  on  the  District  Magis- 
trate, and  the  opposite  party,  to  show  cause  why  the  order  of  the  Deputy 
Magistrate,  passed  on  the  12th  December  1905,  under  section  145,  Criminal 
Procedure  Code,  should  not  be  set  aside  on  the  ground  that  it  was  passed 
without  jurisdiction  as  the  Magistrate  refused  to  examine  the  witnesses 
produced  to  prove  the  possession  of  the  petitioner. 

In  showing  cause  to  the  Rule  the  Deputy  Magistrate  has  explained 
that  of  the  witnesses  produced  by  both  parties  he  examined  as  many  as  he 
thought  sufficient  to  enable  him  to  <letermine  who  was  in  actual  possession 
of  the  land.  Referring  specially  to  the  evidence  adduced  on  behalf  of  the 
petitioner,  the  first  party  in  the  proceedings,  he  says,  "  But  when  it  was 
found  out  that  the  deposition  of  Sami  himself — the  first  party — threw  a 
great  deal  of  suspicion  on  the  fact  of  his  possession,  and  the  deposition 
of  Tarini  Charan,  the  landlord's  gomastha,  did  not  help  the  case,  a  petition 
was  filed."  This  was  done  after  the  parties  had  accepted  the  discretion 
of  the  Magistrate  to  bring  forward  only  such  witnesses  as  would  enable 
him  to  determine  who  was  in  actual  possession  of  the  land  in  dispute. 

We  have  referred  to  the  record  of  the  proceedings  and  we  find  that 
the  Deputy  Magistrate  in  fact  examined  three  witnesses  on  behalf  of  the 
petitioner.  And  Ave  take  his  explanation  to  moan  this,  ihat,  af^er  he  had 
examined  these  witnesses  and  had  come  to  the  conclusion  that  the  case  of 
the  petitioner  had  broken  down,  the  petition  was  filed  either  to  prolong  the 
proceedings  or  with  a  view  to  support  a  reference  to  this  Court  in  the 
event  of  its  being  refused. 

In  supporting  the  Rule  the  learned  pleader  for  the  petitioner  has  con- 
tended that  under  the  provisions  of  clause  4  of  section  145,  Criminal  Pro- 
cedure Code,  the  Magistrate  was  bound  to  examine  all  of  the  witnesses 
whom  the  petitioner  produced  and  in  support  of  this  contention  he  has 
relied  on  the  decision  in  the  case  of  Manmatha  Xath  Milter  v.  Baroda 
Prasad  Hoy  Chowdlniry  (1).  In  that  case  it  was  held  that  the  refusal  of 
the  Magistrate  to  exann'ne  seven  witnesses   produced   by   the   first   mrtv 

(1)  (1904)  I.  L.  R,  31  Calc,  iiSr,, 
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without  giving  any  other  reason  than  that  he  thought  sufficient  evidence 
had  been  recorded  and  further  evidence  was  not  necessary,  was  in  direct 
contravention  of  the  provisions  of  the  law  contained  in  clause  4  of  section 
145,  Criminal  Procedure  Code,  which  says  that  the  Magistrate  "  shall 
receive  the  evidence  produced." 

If  that  decision  was  intended  to  lay  down  that  the  Magistrate  had 
absolutely  no  discretion  in  the  matter  we  should  have  l)een  unable  to  agree 
with  it  and  should  have  referred  the  (juestion  to  a  Full  Bench.  But  after 
consulting  one  of  the  Judges  who  delivered  the  judgment  in  that  case  we 
find  that  it  was  not  intended  to  lay  down  such  a  broad  rule  that  the  Magis- 
trate had  no  discretion  whatever  and  was  l)ound  under  all  circumstances 
to  examine  every  witness  produced  in  a  proceeding  under  sec.  145, 
Criminal  Procedure  Code,  and  that  if  he  omitted  to  do  so  he  acted  without 
jurisdiction.  In  that  case  the  Magistrate  had  acted  arbitrarily  and  with- 
out reason  in  refusing  to  examine  the  witnesses,  and  the  Judges  in  that 
case  held  that  the  proceeding  of  the  Magistrate  was  contrary  to  law  and 
so  without  jurisdiction. 

In  the  present  case  the  Magistrate  has  explained  that  after  he  had 
examined  the  petitioner  and  his  chief  witness  he  found  that  the  case  of  the 
petitioner  had  broken  down  and  therefore  he  refused  to  examine  the  other 
witnesses,  who  were  present  as  it  would  have  involved  a  pure  waste  of 
time.  It  does  not  appear  then  that  in  this  case  the  Magistrate  acted 
arbitrarily,  or  that  his  refusal  to  examine  the  other  witnesses  was  based  on 
no  reason,  as  was  the  fact  apparently  in  the  case  to  which  we  have  been 
referred.  The  discretion  which  the  Magistrate  exercised  in  the  present 
case  is  one  which  every  Court  is  vested  with,  but  at  the  same  time  we 
would  say  that  it  is  one  which  must  be  exercised,  not  arbitrarilv  but  with 
due  care  and  caution,  and  with  a  careful  regard  to  the  circumstances  of 
each  particular  case. 

In  the  present  case  we  are  unable  to  hold  that   the   Magistrate   erred 
in  the  exercise  of  his  discretion  or  that  he  acted  without  jurisdiction. 
The  Rule  is,  therefore,  discharged. 

Utile  dhrharqeiL 
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(U.  B.  i?.,  1906.) 
IN  THE  COURT  OF  JUDICIAL  COMMISSIONER,  UPPER  BURMA. 

Oct.  3  [CRIMINAL  REVISION  No.  51ft  of  IftOo.]  1905. 

Present : — Mr.  G.  W.  Shaw. 
NGA  KUN  r.  EMPEROR. 

Criminal  Procedure  Onle  (AH  V  of  1898),  eectian*  190,  251—263,  629,  5^. 
Effect  of  Irrc^lar  proceedings  bj  MagiBtiatc  without  juri^iction. 

Mr.  J.  N.  Basil,  for  Applicant. 

Mr.  //.  M.  Lmter,  for  the  Crown. 

Judgment. — The  Police  sent  Nga  An  and  (applicant)  Nga  Kun  for 
trial,  charging  tlie  former  under  section  37ft  and  the  latter  under  section 
ill,  Indian  Penal  Code,  with  respect  to  some  timber. 

The  3rd  class  Magistrate  of  Tagaung  took  cognizance  of  the  ca«e, 
and,  after  taking  evidence  for  the  prosecution  and  examining  the  accused, 
charged  Nga  An  under  section  379  and  sent  him  to  the  Sub-divisional 
Magistrate  for  whipping  under  section  3ift,  Criminal  Procedure  CVkIo, 
and  discharged  the  Applicant  Nga  Kun.  He  also  directed  the  arrest  of 
a  man  named  Nga  Nyo,  who  was  present  in  Court,  as  he  thought  from 
the  evidence  that  he  ought  to  be  prosecuted  under  section  489  in  connec- 
tion with  the  same  transactions. 

The  Subdivisional  Magistrate  seeing  tliat  the  3rd  class  Magistrate 
had  no  jurisdiction  to  try  a  case  falling  under  section  411,  Indian  Penal 
Code,  directed  (Applicant)  Nga  Kun  to  be  re-arrested  and  tried  along 
with  the  other  two.  He  thought  the  3rd  class  Magistrate  had  tried  Appli- 
cant Nga  Kun.  and  that  his  proceedings  were  therefore  void  under  section 
530,  Criminal  Procedure  Code. 

Applicant  Nga  Kun  now  comes  before  me  and  it  is  contended  on  his 
l)ehalf  that  the  Subdivisional  Magistrate  took  cognizance  of  the  charge 
against  him  under  section  190  (1)  {o\  Criminal  Procedure  Code,  and 
therefore  as  he  did  not  comply  with  section  191,  his  proceedings  are 
void. 

In  the  case  of  Sga  Palnfj  and  others  v.  Queen  Empress*  it  was  no 
doubt  stated  Hiat  failure  to  comply  with  the  provisions  of  section  191 
is  a  material  defect  which  invalidates  the  proceeding,  and  not  a  mere 
formal  irregularity.  But  tlie  case  was  decided  on  another  ground.  The 
point  is  referred  to  but  not  decided  in  Xga  Ba  v.  King^Emperor^ ,  In 
the  present  case  also  I  do  not  think  it  is  necessary  to  decide  it.  The 
ground  on  which  Sffa  Paimjs  case  was  decided  appears  to  me  to  cover 
the  present  case.  It  was  tliere  held  on  the  authority  of  two  Calcutta 
♦  V,  \\.  It..  1807.01,  1.  :>6.  t  r.  R.  R.,  1002-03.  Orl.  Pro 


Digitized  by 


Google 


Vol.  Ill]  The  Criminal  Law  Journal  Reports.  427 

KGA  KUN   r.   EMPEROR. 

Ilulings  to  which  I  have  referred,  that  when  a  Magistrate  has  duly 
taken  cognizance  of  an  oflEence  on  a  complaint  or  on  a  police  report,  and 
finds  from  the  evidence  before  him  that  certain  persons  not  already  accused 
should  be  tried  for  being  concerned  in  it,  he  is  justified  in  making  them 
accu.^ed  persons  in  the  ease,  does  not  proceed  under  section  190  (7)  (^), 
and  is  not  debarred  from  trying  the  case. 

The  essence  of  the  Calcutta  cases  was  that  it  is  not  necessary  that  a 
complaint  (or  a  police  report)  should  expressly  charge  an  accused  person 
to  give  the  Magistrate  jurisdiction  to  deal  with  him  under  clause  (a)  or 
clause  (/i). 

In  the  present  case  the  3rd  class  Magistrate's  proceedings  so  far  as 
regards  Nga  An  were  quite  regular,  though  no  doubt  what  he  ought  to 
have  done,  seeing  that  (Applicant)  Nga  Kun  was  jointly  charged  with 
him,  was  to  send  both  to  the  Subdivisional  Magistrate  without  holding 
any  proceedings  himself. 

As  regards  Nga  Kun  (Applicant)  it  is  perhaps  open  to  some  doubt 
whether  he  should  be  held  to  liave  "  tried  an  offender  "  [section  5.S0  (/>)  ]. 
"  Trial  of  an  offender  "  is  not  defined  in  the  Criminal  Procedure  Code. 
But  I  think  that  what  the  code  contemplates  is  that  the  tvial  of  an  accused 
person  begins  wlien  he  is  called  upon  to  plead  to  a  charge  and  that  a 
Magistrate's  proceedings  before  this  stage  has  been  reached  are  in  the 
nature  of  an  enquiry.  This  view  appears  to  be  supported  by  the  language 
pf  sections  177-184,"^  209,  253-254,  256,  347,  403  and  451. 

As  far,  however,  as  the  present  case  is  concerned,  I  am  of  opinion 
that  the  point  is  immaterial.  If  a  Magistrate's  proceedings  in  a  warrant 
case  down  to  the  discharge  of  the  accused  do  not  amount  to  the  trial  of 
an  offender,  the  3rd  class  Magistrate's  proceedings  in  regard  to  Appli- 
cant Nga  Kun  are  covered  by  section  529  (e).  He  took  cognizance  of 
an  offence  falling  under  section  411,  Indian  Penal  Code,  as  far  as  can 
be  seen  erroneously  in  good  faith,  and  his  proceedings  are  not  void  and 
cannot  be  set  aside.  On  the  other  hand,  if  in  what  he  did  in  regard  to 
Nga  Kun  he  tried  an  offender  his  proceedings  were  void  under  section 
530  (/)).  In  either  case  there  was  nothing  to  interfere  with  further 
proceedings  against  Applicant  Nga  Kun. 

As  regards  Nga  Nyo,  the  3rd  class  Magistrate  was  not  competent  to 
try  an  offence  punishable  under  section  489,  and  therefore  he  was  not 
empowered  by  section  65  to  arrest  Nga  Nyo  in  his  presence.  But  I 
think  that  on  the  decision  in  Npa  Paing'i  case  and  the  Calcutta  Rulings 
there  referred  to,  the  3rd  class  Magistrate  must  be  presumed  to  have 
taken  cognizance  of  the  charge  against  Nga  Nyo,  on  the  Police  report. 
When  the  proceedings  came  )>efore  the  Subdivisional  Magistrate   he   took 
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coptnlzanco   iindor   section   349  as  regards  Nga  An  and  under  section  34li 
as  regjirds  Nga  Nyo,  and  I  tliink  tliere  can  bo  no  doubt  tbat  he   was   then 
in  the  same  position  he  would  have  occupied  if  the  Police  report  had  been 
presented  to  him  direct,  and  that  he  had   full   power  to   proceed   against 
Applicant   Nga  Kun  and  Nga  Nyo  under  section  11)0  (7)  (A),  as  explained 
in  the  Ruling  in  X(ja  Paimj\<   c^'ise.     The    irregular   proceedings    of    the 
3rd   class   Magistrate   in    reference  to  Applicant  Nga  Kun  and  Nga  Nyo 
could  not  aflEect  the    Subdivisional   Magistrate's   jurisdiction.     The   order 
of  discharge,  even  if  it  was  valid  as  explained  in  Mi  The  Kin  v.  K.  Tha^* 
did  not  need  to  be  set  aside.     Its  existence  was  no  l)ar  to  further   proceed- 
ings, and  the  Subdivisional  Magistrate  seeing  that  the  3rd  class  Magistrate 
had   acted    without  jurisdiction    in    discharging  applicant  was  only  doing 
what  was  right  in  proceeding  against  him   as   if   nothing   had   happened. 
The   learned   advocate   contends  that  Afi  The  Kin  if  case  is  distinguishable 
because  here  the  Subdivisional  Magistrate  had  neither  complaint  nor  Police 
report  before  hhn  so  far  as  Applicant  was  concerned.     But  this  contention 
is  not  tenable,  in  view  of  the  decision  in  ^ffa  Paincf  and  others  v.  Queen- 
Kmpres.%  already  referred  to.     So  in  respect   to   Nga   Nyo,   I   hold   that 
the   Subdivisional    Magistrate  was  taking  cognizance  of  the  offence  under 
clause  {h)  of  section  IDO  (i),  and  that  the  3rd  class  Magistrate's  irregular 
proceedings   did   not   affect  this  jurisdiction,  which  the  Subdivisional  Ma- 
gistrate had. 

The  District  Magistrate,  when  the  proceedings  came  to  his  notice, 
pronounced  the  whole  of  the  3rd  class  Magistrate's  proceedings  void 
under  section  530.  But,  as  will  be  seen  from  what  has  gone  before,  this 
was  as  incorrect  as  it  was  unnecessary. 

As  regards  the  merits  of  the  case,  I  see  no  ground  for  doubting  that 
the  Applicant  and  the  other  two  accused  were  rightly  convicted.  The 
Sessions  Judge  no  doubt  altered  the  conviction  to  section  489,  because 
there  was  no  evidence  of  any  inovimj  (section  378,  Indian  Penal  Code). 
The  offence  was  none  the  less  serious  and  the  sentences  were  by  no  means 
excessive. 


(U.  B.  7?.,  1905.) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER,  UPPER  BURMA. 

Dec.  12  [CRIMINAL  REVISION  No.  1)32  of  1905.]  1905. 

Present  .—Mr.  (I.  W.  Shaw. 

MI  LE  r.  NGA  PAW  DIN. 

Cnniinal  Procedure  Code  (Act  V  of  1  SOS  J,  JtcrfioH  4SS. 

The  primary  questions  to  W.  dcoidoil  in  reference  to  the  claims  of  a  wife   for  maintenance 
arc   (1)  whether  the  husband  has  sufficient  means  (2)  whether  he  nejrlects  or  refuses  to  main- 

*  r.  n.  K.  ll>04-0r.,  Cr.  Pro..  111. 
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tain  his  wife.  The  language  of  the  section  is  inconsistent  with  the  caimcity  of  a  wife  to  make 
a  contract  absolving  her  husband  from  his  statutory  liability.  Where  a  settlement  has  been 
made,  whether  intended  to  be  final  or  not,  the  question  for  determination  is  whether  that 
settlement  now  furnishes  sufficient  means  of  support. 

Mr.  f.  G.  S.  Pillaf/,  for  applicant. 

Mr.  H,  X.  Hirjee,  for  respondent. 

Judgment. — In  1001  applicant  applied  for  maintenance  for  herself  and 
child,  hut  on  receipt  of  Rs.  300  from  respondent  withdrew  her  application. 
This  was  on  the  27th  May  1901.  In  Octoher  1903,  she  applied  again 
stating  that  the  Rs.  300  had  been  expended,  respondent  objected  that  the 
Rs.  300  had  been  paid  in  final  settlement  of  all  claims.  The  Magistrate 
made  an  order  for  Rs.  G  a  month  for  the  applicant  and  Rs.  3  for  the  child. 
On  the  27th  January  1904,  my  predecessor  modified  this  order  by  dis- 
allowing maintenance  for  the  applicant  herself.  The  ground  on  which 
he  proceeded  was  that  "  the  sum  applicant  received  was  sufliciont  to  keep 
her  for  a  good  deal  more  than  30  months  if  she  had  not  simply  lived  on 
the  capital."  It  was  also  remarked  that  "  it  is  extremely  improbable  that '' 
respondent  "  would  have  paid  such  a  large  sum  at  all  unless  it  was  agreed 
to  be  a  final  settlement  and  in  point  of  fact  it  should  be  quite  sufficient 
if  prudently  managed."  But  **  whether  the  wife  can  by  contract  absolve 
the  husband  from  his  statutory  liability  "  was  not  decided.  On  the  7th 
June  1905,  applicant  (for  the  third  time)  renewed  her  application  for 
maintenance.  She  gave  evidence  herself  to  the  effect  that  the  whole  of 
the  Rs.  300  had  been  expended,  mainly  on  payment  of  debts,  and  in  con- 
sequence of  her  illness.  The  respondent  on  the  other  hand  gave  evidence, 
himself,  that  he  paid  the  Rs.  300  in  satisfaction  of  all  claims  and  also  that 
he  had  no  property  of  his  own,  but  his  mother  was  well-to-do  and  had 
property. 

The  Subdivisional  Magistrate  in  his  final  order  was  not  very  consis- 
tent.    After  saying  that  the  intention  of  the  law  is  to  restrain  a  man  from 

leaving  his  wife whom  he  is  able  to  support   to    be   a   burden   on   the 

public  or  on  private  charity  (a  quotation  from  Mi  Su  v.  Sasaoon*)^  he 
goes  on  to  say  that  the  respondent  in  the  first  instance  made  ample  pro- 
vision  for his   wife if   the   money,    the  capital,  had  been  properly 

managed  (almost  a  quotation  from  Mr.  Irwin's  order  of  27th  January 
1904),  and  then  he  "  does  not  see  what  further  claim  the  applicant  has 
on  respondent."     This  was  begging  the  (iiiostion. 

I  am  of  opinion  that  the  language  of  the  section  which  is  plain  and 
intelligible  must  be  adhered  to  and  what  it  says  is  this  : — 

"  If  a  person  having  sufficient  means,  neglects  or  refuses  to  maintain 

his  wife the  District  Magistrate,  etc.,  may  upon  proof  of  such  neglect 

♦  U.  B.  R.,  1892-96, 1,  04. 
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or  refusal  order  such  person  to  make  a  monthly  allowance,  etc/'  It  may 
be  that  if  the  respondent  had  invested  the  Rs.  300  instead  of  paying  it 
to  applicant  or  if  applicant  had  invested  it  herself  it  would  have  yielded 
a  sufficient  income  to  maintain  her  for  the  rest  of  her  days.  Bat  this  is 
immaterial  if  in  fact  the  money  was  spent  or  lost,  and  is  no  longer  yielding 
a  sufficient  income. 

I  hold  that  the  plain  provision  of  the  law  above  quoted  is  inconsistent 
with  a  wife  making  a  contract  to  absolve  the  husband  from  liability.  A:i 
Mr.  Burges  observed  the  object  of  the  law  is  to  prevent  the  wife  whom 
her  husband  is  able  to  support  from  becoming  a  burden  on  other  people, 
and  this  object  would  not  be  obtained  by  a  contract  which  ultimately  left 
the  wife  to  the  charity  of  her  neighbours. 

Again  the  section  does  not  say  that  a  wife  is  not  eligible  for  main- 
tenance if  she  is  able  to  maintain  herself,  or  if  she  has  made  a  bad  use 
(rf  money  which  her  husband  gave  her  some  time  back. 

As  in  the  case  of  a  settlement  for  the  maintenance  of  a  child  (dealt 
with  in  Nga  Mya  v.  Mi  Bok  Son*  and  cases  there  referred  to),  the  ques- 
tion is  whether  the  settlement  made  by  the  husband  still  furnishes  sufficient 
means  for  the  wife's  sup|)ort.  The  Magistrate  examined  no  witnesses  but 
the  parties  and  their  statements  were  not  sufficient  to  base  a  proper  find- 
ing upon. 

I  set  aside  the  Magistrate's  order  dismissing  the  application,  and 
direct  that  he  proceed  to  enquire  into  the  points  necessary  to  be  determined 
and  that  he  then  pass  a  fresh  order. 

It  is  admitted  that  applicant  is  respondent's  wife.  What  the  Magis- 
trate then  has  to  find  out  is  (1)  whether  respondent  has  sufficient  means 
and  (2)  whether  he  refuses  or  neglects  to  maintain  applicant.  On  the 
last  point  what  has  to  be  ascertained  in  the  present  case  is  whether  the 
lis.  300  which  respondent  paid  to  applicant  in  1901  is  still  furnishing 
!!»ufficient  (or  any)  means  of  support  for  applicant. 

(U.  B.  R.,  1905.) 

LN  THE  COUKT  OF  JUDICIAL  COMMISSIONER,  UPPER  BURMA. 

Nov.  2«         [CRIMINAL  REVISION  No.  789  of  1905.]  1905. 

Present :— Mr.  G.  W.  Shaw. 

EMPEROR  r.  NGA  BEIK  KYL 

Kj^citc  Act  rXIlof  1896)— section  4J, 

The  use  of  artificial  means  to  hasten  the  fermeutatiou  of  what  is  alreatly  fermeutetl  Hquor, 
niid  to  preserve  it  or  make  it  more  palatable  docs  not  amount  to  making  or  manufacturiijg 
fcnnentecl  liquor  within  the  meaning  of  section  45  of  the  Excise  Act. 

*U.B.R.,  1897-01,1,  108. 
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Mr.  H,  M.  Luttevj  Government  Prosecutor  for  tJie  Crown. 

Judgment. — In  the  case  of  A7w^-JE^m/>ero/*  v.  J//  Thk  (1),  the  accused 
had  been  convicted  of  "  manufacturing  fermented  tarr  by  putting  (so-called) 
fresh  tari  into  a  pot  that  contained  or  had  contained  (admittedly)  fermented 
tariy  and  it  was  held  by  Mr.  Irwin  that  the  offence  of  manufacturing  fermen- 
ted tati  could  not  be  committed,  because  tari  was  already  fermented  liquor 
within  the  meaning  of  the  Act  from  the  moment  it  was  tapped.  The 
conviction  and  sentence  were  therefore  set  aside.  I  am  unable  to  con- 
cur with  the  learned  Sessions  Judge  who  has  referred  the  present  case 
when  he  says  that  Mr.  Irwin's  opinion  was  an  obiter  diction,  since  the 
decision  of  the  case  did  not  depend  on  it.  It  appears  to  me  that  the 
decision  did  depend  on  the  view  which  Mr.  Irwin  took  that  the  oKence 
of  manufacturing  tari  could  not  be  committed,  because  tari  was  already 
fermented  liquor  from  the  moment  it  w  as  tapped.  It  was  expressly  based 
on  this  ground. 

So  in  the  unpublished  case  of  Kuig^Emperor  v.  Tliet  She  (Criminal 
lie  vision  Xo.  107  of  1905  of  this  Court)  although  the  conviction  could  not 
l>c  sustained  because  it  was  based  on  inadmissible  evidence  of  a  confession 
to  a  police  officer,  it  was  also  held  that  (even  if  the  evidence  had  been 
admissible")  the  conviction  could  not  be  sustained  l>ecause  putting  alin  into 
tari  could  not  constitute  manufacture  since  tan  fermented  spontaneously 
[i.^.,  was  already  fermented  liquor  (from  the  time  it  left  the  tree)  ].  I 
am  unable  to  agree  that  this  was  an  obiter  dictum  either. 

I  do  not  know  what  the  Sessions  Judge  refers  to  when  he  speaks  of 
the  Courts  in  Upper  Burma  being  bound  by  the  obiter  dicta  of  the  Judicial 
Commissioner. 

The  position  appears  to  me  to  be  unassailable.  2ari  is  fermented 
liquor  from  the  moment  it  leaves  the  tree,  and  is  so  defined  in  the  Excise 
Act  (subject  to  a  declaration  by  the  Local  Government).  The  case  of 
Queen^Empress  v.  Shice  Hman  cited  in  King^Emperor  v.  Mi  Ihit  (1)  supports 
the  view  that  the  use  of  artificial  means  to  assist  (or  hasten)  fermentation 
cannot  in  these  circumst^inces  amount  to  "  manufacturing."  To  manu- 
facture is  to  convert  by  some  artificial  process  raw  mat<;rial  into  something 
else.  Here  the  object  of  the  use  of  alia  and  tree-barks,  is  not  to  convert 
raw  material  into  somethini^  else,  but  merely  to  hasten  fermentation  and 
to  preserve  or  improve  "  -  '.linking  purposes)  what  is  already  fermented 
liquor. 

That  the  natural  process   of  fermentation   is   slow,   and  the   result 
unsatisfactory   from   the   consumer's   point  of  view,  appears  to  me  to  be 
(I)  U.  B.  K^  1905,  Excissc  15,  page  3. 
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iininatcrial.  The  Excise  law  as  it  stands  does  not  punish  assisting  tlie 
natural  process  of  fermentation  with  the  object  of  getting  quicker  and 
better  results.  Still  less  does  it  punish  means  taken  to  preserve  or  make 
fermented  liquor  more  palatable. 

The  argument  that  the  use  of  the  artificial  process  will  extend  iE 
convictions  are  not  sustained,  may  be  an  argument  for  the  amendment 
of  the  law,  but  as  regards  the  interpretation  of  existing  law  is  beside 
the  point. 

The  Government  Prosecutor  who  was  instructed  to  support  the  con- 
viction in  this  case,  has  been  unable  to  do  so.  He  admits  that  the  use  o£ 
artificial  means  to  hasten  the  fermentation  of  what  is  already  fermented 
liquor,  and  to  preserve  it  or  make  it  more  palatable  does  not  amount  to 
making  or  manufacturing  fermented  liquor  within  the  meaning  of  section 
45,  Excise  Act.  He  also  admits  that  the  decision  in  King-Emperor  \. 
Mi  Tldt  (1)  rested  directly  on  this  point. 

For  these  reasons  I  am  of  opinion  that  there  is  no  reason  for  dis- 
senting from  the  decision  in  Mi  ThiCs  case  and  that  the  conviction  in 
the  present  case  was  bad,  and  I  set  aside  the  conviction  and  sentence 
accordingly. 

The  proceedings  arc  returned. 


(i\  B.  B.,  1905.) 

IN  THE  COURT  OF  JUDICIAL  COMMISSIONER,  UPPER  BURMA. 

Dec.  22        [CRIMINAL  REVISION  No.  1130  of  1905.]  1905. 

Present :— Mr.  G.  W.  Shaw. 

EMPEROR  r.  MI  PYO  NYO. 

Penal  Code  (Act  XLVo/JSOO),  section  31 S. 

The  offence  piini«be(l  by  section  318.  Indian  Penal  Code,  cannot  be  committetl  uidess  the 
child  has  rjached  such  a  stage  of  maturity  at  the  time  of  birth  that  it  might  have  been  a 
living  child. 

Judgment, — The  accused  Mi  Pyo  Nyo  has  been  convicted  and  sentenced 
to  pay  a  fine  of  Rs.  20  or  suffer  one  month's  rigorous  ini])risonnient  under  sec- 
tion 318,  Indian  Penal  Code,  on  a  charge  of  secretly  disposing  of  a  child's 
body  and  thereby  concealing  the  birth  of  the  child.  The  Magistrate 
ought  to  have  recorded  admissible  evidence  to  connect  the  accused  with 
the  child  before  calling  upon  her  for  explanation  or  charging  her.  Mi 
So's  statement  '*  I  heard  that  the  child  was  Mi  Pyo  Nyo's  child,"  was  not 
admissible  under  section  GO,  Evidence  Act.  There  was  apparently  evi- 
dence which  was  directly  to  the  point  that  the  Magistrate  might  have 
taken. 
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Bat  it  is  clear  from  Mi  So's  evidence  that  the  child  was  not  mature. 
It  was  nothing  but  a  foetus  that  could  not  have  lived.  Mi  So  says  it  was 
about  a  span  long.  This  agrees  with  accused's  statement  that  it  was  a 
foetus  of  four  or  five  mouths  (see  Lyon's  Medical  Jurisprudence,  2nd 
Edition,  pages  280—285). 

Tlie  c?^sc  referred  to  in  Mayne's  conunentary  on  the  Criminal  Law 
of  India,  2nd  Edition,  paragraph  4G7,  and  cited  in  the  order  of  reference 
i<f  an  autliority  for  holding  that  the  offence  punished  by  section  318, 
Indian  Penal  Code,  cannot  be  committed  unless  the  child  has  reached 
such  a  stage  of  maturity  at  the  time  of  birth  that  it  might  have  been  a 
living  child. 

As  there  was  no  proof  of  this  in  the  present  case  the  conviction  cannot 
be  sustained. 

Apart  from  this  it  was  not  shown  that  there  was  a  secret  disposition 
of  the  child's  body  (see  Mayne  in  Joe,  cit.,  pai-agrai)h  408).  It  was 
merely  let  in  a  public  place  where  it  would  be  found  by  people  not 
looking  for  it. 

Tlie  conviction  and  sentence  are  set  aside.     The  fine  is  to  be  refunded. 


(12  Bur,  L.  n,,  69,) 

IX  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Dec.  G  [CRIMINAL  REVISION  No.  1515  of  IDOo.]  1905. 

Present : — Mr.  Justice  Fox. 

NARAYNSAWMY— Applicant, 

Versus 

A.  BLAKE — Respokdent. 

Trial  of  case  in  Magidrate'it  pricatc  room — whether  object Um  to  it  in  allotcuhlc  on  rccigional 
ajqdieatioft  if  ho  objection  taken  in  dmrt  below — charge  of  abuse  and  cau«i  tiff  hurt  aguinHt 
European  British  subjcct^whether  it  is  triable  mminarihj — in  mmmanj  trial  whether  Magis- 
trate is  bound  to  state  his  reasons  when  he  acquits— judgment  to  embodg  substance  of  eridence  in 
appealable  case — miether  European  British  subject^  convicted  under  chapter  3o  of  the  Criminal 
Procedure  Cole  has  the  right  to  appeal— Criminal  Procedure  Code  (Act  V  of  J  SOS)  ss,263, 
204,  40S,  414,  4t0  and  443, 

This  was  an  applieation  to  revise  an  oixler  of  acquittal  The  fii-st  gi-ouud  taken  was  that 
the  Magistrate  failed  to  exercise  a  proper  discretion  in  trying  the  case  in  camera. 

The  Magistrate,  as  a  matter  of  iKjrsonal  convenience,  sometimes  trietl  cases  in  Ids  private 
room,  and  no  one  had  ever  objected  to  his  doing  so.  This  case  too  was  ti-ied  in  his  private 
room,  instead  of  in  the  Court  room,  and,  although  the  complainant  was  representetl  bj  an 
advocate,  no  objection  seemed  to  have  been  taken  to  the  course  at  the  time. 

ffeld  that,  as  no  objection  was  taken  at  the  time  to  the  trial  being  held  in  the  Magistrate's 
private  room,  the  objection  taken  in  this  Court  as  to  its  having  been  held  there  cannot  be 
tcgaided  as  a  good  ground  for  interfering. 
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The  next  jp'ouiul  of  ubjection  was  that  the  Magistrate  failed  to  exercise  a  proper  diijcretion 
in  tiyiug  the  case  summarily. 

JfeU  that,  as  the  complainant's  allegation  was  that  the  accused  had  abused  him  aiKl 
whipped  him  with  a  carriage  whip  and  the  Magistrate  had  power,  under  section  446  of  the 
Criminal  Procetlurc  Code,  to  sentence  any  European  British  subject  to  imprisonment  which 
may  extend  to  three  months,  and  to  a  fine  which  may  extend  to  Rs.  1,000,  and  as  the  offeiice 
complained  of,  even  if  committed,  would  certainly  not  have  called  for  a  sentence  or  sentences 
exceeding  the  above  limits,  the  case  was  manifestly  one  for  the  adoption  of  the  summary  pro- 
cedure and  for  disi»osal  with  despatch. 

Another  objection  was  that  the  Magistrate  failed  to  comply  with  the  provisions  of  section 
264  of  the  Crimiiml  Procetlurc  Code  in  that  he  did  not  record  a  judgment  embody- 
ing the  substance  of  the  evidence.  Api)arently  the  case  came  under  section  263  <rf  the 
CoJc. 

J/eld  that,  if  it  lial  come  within  that  section,  thei'c  would  have  been  no  error  in  the 
Magistrate  writing  as  his  order  merely  the  word  "  Acquitted ",  as  clause  (b)  of  section  263 
requires  a  brief  statement  of  the  reasons  for  the  finding  only,  when  the  accused  has  been 
convictcil,  anJ  there  is  nothing  to  compel  a  Magistrate  to  give  his  reasons,  when  he  acquits. 

It  was  argued  that  section  264,  which  requires  a  judgment  embodying  the  substance  of 
th3  evidence  in  an  appealable  case,  should  have  been  followetl,  because  the  Local  Government 
lias  an  appeal  against  any  order  of  acquittal  and  consequently  the  case  was  an  appealable 
case. 

JI*ld  that,  to  adopt  such  an  interpretation  would  stultify  section  263,  which  must  be 
read,  as  if  the  words  "  by  a  convicted  ^icrsou  ''  followcil  after  the  words  "  in  cases  where  no 
appeal  lies." 

Tlic  accuseil  claimoJ  to  be  trietl  as  a  EuroiKjan  British  subject  and  there  was  no  ciuestion 
as  t  J  hi^  being  such,  consequently  the  Magistrate  could  only  try  him  under  chapter  33  of  the 
CjcIj  and  it  mast  be  t^en  that,  as  the  Magistrate  was,  under  section  443,  competent  to 
try  him,  he  did  try  him  undci*  that  chapter, 

Jleld  that,  assuming  that  if  the  Magistrate  convicted  the  accused  he  would  have  scntenoetl 
him  to  at  most  a  fine  of  some  amount  undei'  Rs.  200,  still  the  accused  would  have  had  an 
appeal  undjr  section  408,  for  section  416  enacts  that  section  414,  which  prevents  an  appeal  iu 
mzh  a  case  when  the  convicted  i>er8on  is  not  a  European  British  subject,  does  not  apply  to  a 
case  in  which  sentence  is  passetl  under  chapter  33  on  any  European  British  subject. 

Ileld^  therefore,  that,  under  any  view,  the  case  was  an  appealable  case  and  that  section 
201  of  the  Code  applied  ani  that  it  was  not  (x>mplied  with. 

As  to  the  further  question,  whether  the  revisional  powers  of  this  Court  should  be  excrcidtxl 
and  the  Magistrate's  order  interfered  wit'a 

Held  that,  the  exercise  of  such  powers  is  discretionary  and  it  is  not  usual  to  interfere 
(especially  where  there  had  been  an  order  of  acquittal)  with  the  errors  of  procedure,  unless 
there  is  reason  to  believe  that  there  has  been  a  failure  of  justice,  and  there  did  not  seem  to  be 
any  failure  of  justivx;  iu  this  case,  as  it  was  not  ui-geJ  that  the  complainant  and  his  witnesses 
were  not  heard  and,  though  the  Magistrate  may  liave  been  mistaken,  he  acquitted  the  accused 
and  in  the  iliai-y  classed  the  case  as  piobably  a  false  one. 

Pennell  for  the  applicant— Owing  to  the  difference  in  the  position  of  the  parties,  this 
case  should  have  been  tried  in  the  ordinary  way  and  in  oi)en  Court,  but  it  was  tried  summarily 
iu  the  Magistrate's  private  room,  and  the  only  record  is  the  word  "  Acquitted."  The  case  being 
appealable,  the  Magistrate  was  bound  under  section  264  of  the  Criminal  Proceilure  Cotle  to 
record  the  substance  of  the  evidence.  [Fox,  J.  Does  it  not  rather  fall  under  section  263  (bj]l 
Submitted  not,  as  the  Government  has  a  right  of  appeal  vide  section  417.  [Fox,  J.  But  does 
UQti  9^Uoo  204  refer  to  cases  when  an  appeal  lies  oi^inst  a  conviction]*    When  t^ic  I^e^ 
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lature  meant  that,  Ihcy  have  saul  so :  vide  sectious  413,  414,  etc.  It  is  <iuite  i)ossiblc  section 
264  has  been  bailly  ilrafted,  and  that  the  Legislature  intendeil  to  enact  as  suggcstetl :  but  the 
question  is  not  what  they  meant  to  say  but  what  they  have  said.  The  two  sections  (2(»3  and 
264)  can,  if  necessary,  be  reconciletl,  as  there  are  certain  cases  whivjh  may  terminate  without 
either  acquittal  or  conviction,  ejg.^  cases  which  terminate  under  sees.  249  and  25U  of  the  Code. 
But  be  that  as  it  may,  section  264  read  by  itself  is  quite  clear  and  requires  a  rcconi  of  the 
substance  of  the  evidence. 

He  submittal  fuither  that  meagre  as  tlie  reconl  was,  it  showetl  that  the  accused's 
defence  was  disingenuous,  for  he  toUl  the  Magistrate  that  till  he  got  the  summons  he  knew 
nothing  of  the  case  and  also  that  the  petitioner  liad  not  complained  at  the  time,iwhile  there  was 
no  doubt  that  the  petitioner  had  complained  at  once  to  the  Police  and  had  been  sent  by  them  to 
the  hospital,  and  the  District  Magistrate  s  diary  showed  that  the  accused  ha<l  made  a  claim 
to  be  tried  as  a  Europeau  British  subject  before  tlie  complainant  was  ever  sent  to  the  Sub- 
divisional  Magistrate  to  have  his  examination  recorded,  so  that  the  accuse*!  must  have  either 
interviewed  or  written  to  the  District  Magistrate  about  the  case  before  the  complaint  was 
lodged.  Under  section  453  of  the  Coilc  the  time  for  the  accusal  to  make  such  a  claim  was 
when  he  was  brought  before  a  Magistrate  for  the  purposes  of  the  trial  and  the  District  Magis- 
trate ought  not  to  Imve  allowetl  the  interview.  In  the  present  state  of  the  record  it  was 
useless  for  the  complainant  to  petition  the  Government,  as  there  was  nothing  to  show  that  the 
decision  was  either  right  or  wrong.  The  affidavit  filetl  in  this  Court  showal  that  complainant 
and  three  eye  witnesses  deix)sal  that  accused  beat  complainant  with  a  whip,  but  not  a  word  of 
this  had  been  taken  down.  The  case  was  intrinsically  a  petty  one,  and  on  that  account  tho 
IJovemment  would  probably  refus3  te  interfere :  what  the  {K'titioner  complainal  of  was  the 
manner  in  which  he  was  tried.  This  question  was  of  importance  and  deserving  of  revision  by 
tills  Court,  in  which  the  sup?r!:it?ndence  over  the  Magistrates  was  vestal. 

Fo.v^  J. — This  is  an  application  to  revise  an  order  of  ac«iuittal.  Tiio 
first  ground  taken  is  that  the  Magistrate  failed  to  exercise  a  proi)er  discre- 
tion in  trying  the  case  m  camera.  The  ordinary  meaning  attached  to  try- 
ing a  case  in  camera  is  that  all  persons  except  the  (.'ourt  officials  and 
parties  and  legal  gentlemen  concerned  in  the  case  are  expressly  excluded 
from  the  room  in  which  the  case  is  tried.  I  do  not  understand  from  the 
affida\nt  filed  that  there  was  any  order  by  the  Magistrate  excluding  all 
persons  except  those  actually  concerned  in  this  case.  He  tried  the  case  in 
his  private  room  instead  of  in  the  Court  room,  and,  although  the  complai- 
nant was  represented  by  an  advocate,  no  objection  appears  to  have  been 
taken  to  the  course  at  the  time. 

During  a  recent  inspection  of  this  Magistrate's  Court,  he  informed  , 
me  that,  as  a  matter  of  personal  convenience,  he  sometimes  tried  cases  in 
his  private  room,  and  that  no  one  had  ever  objected  to  his  doing  so.  I 
witnessed  some  cases  being  so  tried,  and  in  those  cases  neither  complainant 
nor  accused  could  have  any  possible  ground  for  thinking  that  their  cases 
had  not  been  fairly  and  justly  dealt  with. 

The  present  application,  however,  shows  that  the  course  is  liable  to 
lead  to  misunderstanding  or  misrepresentation,  and  I  think  that  in  future 
the  Magistrate  should  try  all  cases  in  the  Court  room  provided  for  tho 
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purpOi?e.  No  objection  having  been  taken  at  the  time  to  the  trial  being 
held  in  the  Magistrate's  private  room,  I  cannot  regard  the  objection  now 
tiiken  to  its  having  been  held  there  as  a  good  ground  for  interfering. 

Tlie  next  grountl  of  objection  is  that  the  Magistrate  failed  to  exerci:*c 
a  proper  discretion  in  trying  the  case  summarily.  In  my  opinion  the 
case  was  manifestly  one  for  the  adoption  of  the  summary  procedure  and 
for  disposal  with  despatch.  The  complainant's  allegation  was  that  the 
accused  had  abused  him  and  whipped  him  with  a  carriage  whip.  Wlien 
taking  the  complaint,  the  Magistrate  recorded  that  the  complainant  showed 
him  one  distinct  mark  across  his  back.  The  Magistrate  has  power  under 
section  44<i  of  the  C^ode  to  sentence  any  European  British  subject  to 
imprisonment  which  may  extend  to  three  months,  and  to  a  fine  which  may 
extend  to  Its.  1,000.  The  offence  comidained  of,  even  if  connnitted,  would 
certainly  not  have  called  for  a  sentence  or  sentences  exceeding  the  above 
limits,  and  probably  a  sentence  of  fine  merely  would  have  met  the  ca«?. 
The  summary  procedure  is  meaait  for  such  cases. 

The  next  objection  taken  is  that  the  Magistrate  failed  to  comply  %ntU 
tlie  provisions  of  section  2G4  of  the  Criminal  Procedure  Code  in  that 
he  did  not  record  a  judgment  embodying  the  substance  of  the  evidence. 
Apparently  the  case  came  under  section  26})  of  tlie  Code  and  if  it  had 
come  within  that  section,  I  do  not  think  there  would  have  been  any  error 
in  the  Magistrate  writing  as  his  order  merely  the  word  "Acquitted." 
Clause  (h)  of  section  2G:^  requires  a  brief  statement  of  the  reasons  for  the 
finding  only  when  the  accused  has  been  convicted,  and  there  is,  as  far  as 
I  can  see,  nothing  to  comi)el  a  Magistrate  to  give  his  reasons  when  be 
acquits.  It  was  argued  before  me  that  section  204,  which  reijuires  a 
judgment  embodying  the  substance  of  the  evidence  in  an  appealable  case, 
should  have  been  followed,  because  the  Local  (iovernment  has  an  api>eal  j 
against  any  order  of  acquittal,  and  consequently  the  case  was  an  appeal- 
able case.  To  adojjt  such  interpretation  would  stultify  section  2i)3,  and  I 
think  that  the  section  must  be  read  as  if  the  words  "  by  a  convicted 
person  "  followed  after  the  words  "  in  cases  where  no  appeal  lies," 

The  real  difficulty,  however,  was  one  which  was  not  noticed.  It 
arises  owing  to  the  accused  having  claimod  to  be  tried  as  a  Euroi)ean 
British  subject. 

There  was  no  question  as  to  his  being  such.  Consequently  the  Magis* 
tratc  cjuld  only  try  him  under  chapter  3iJ  of  the  ( *ode  and  it  must  be 
taken  that,  as  the  Magistrate  was,  under  section  443,  competent  to  try 
him,  he  did  try  him  under  that  chapter.  Assuming  that,  if  the  Magistrate 
had  convicted  the  accused,  he  would  iia.c  sentenced  him  to  at  most  a  fine 
of  some  amount  under  Ks,  200,  still  the  accused  would  have  had  an  appeal 
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under  section  408,  for  section  410  enacts  that  section  414,  which  prevents 
an  appeal  in  snch  a  case  when  the  convicted  person  is  not  a  European 
British  subject,  does  not  apply  to  a  case  in  which  sentence  is  parsed  under 
chapter  33  on  any  European  British  subject.  I  must  hold  then  that, 
under  any  view,  the  case  was  an  appealable  case  and  that  section  264  of 
the  Code  applied,  and  that  it  was  not  complied  with. 

The  further  question  remains  whether  the  revisional  powers  of  thw 
Court  should  be  exercised  and  the  Magistrate's  order  interfered  with.  The 
exercise  of  such  powers  is  discretionary  and  it  is  not  usual  to  int>erfero 
(especially  where  there  had  been  an  order  of  acquittal)  when  the  errors 
have  been  mere  errors  of  procedure,  unless  there  is  reason  to  believe  that 
ihere  has  been  a  failure  of  justice.  It  has  not  been  urged  that  the  com- 
plainant and  his  witnesses  were  not  lieard.  The  Magistrate  may  have 
been  mistaken,  but  he  acquitted  the  accused,  and  in  tlie  diary  classed  the 
case  as  probably  a  false  one.  This  Court  has  no  means  of  ascertaiining 
whether  there  has  been  a  failure  of  justice,  except  by  the  record.  On  the 
other  hand  the  Executive  Authorities,  on  whose  advice  tlie  Local  Govern- 
ment presumably  would  act,  before  directing  an  appeal,  have  good  means 
oi  afKjertaining  whether  such  has  been  tlie  case.  In  the  exercise  of  my 
discretion,  I  decline  to  interfere  with  the  Magistrate's  order  in  revision, 
and  leave  it  to  the  petitioner  to  apply  to  the  Local  Government  to  appeal 
against  the  acquittal. 


(12  Bur.  L.  ]{.,  70.) 

IN  THE  CHIEF  COURT  OF  LOWER  BURMA. 

Feb.  13  [CRIMINAL  APPEAL  No.  758  of  1905.]  190C. 

Present : — Mr.  Justice  Fox  and  Mr.  Justice  Irwin. 

THA  LA  AUNG— Appellant, 

1  'erstfs 

EMPEROH— Rkspoxdent. 

Ahetinent  ef  an  offence  ^tolt-at  is  neee»sanj  to  cunMitMte  —ifntfh/ifioH  or  Joining  in  conApirney 
or  intentional  aiding  on  th*  part  of  abettor — intentional  aiding  eitnttitntod  htj  nonte  aot  or  illegal 
omission  on  the  part  of  the  abettor 

To  constitute  abetment  of  an  offence  there  must  have  been  inHtijiatioa  or  joining  in  a 
conspiracy,  or  intentional  aiding  mi  the  part  of  the  abettor. 

The  facts  provetl  were  as  follows :  Kalathan  was  sitting  wit]i  oihors  looking  at  a  pioe. 
The  appellant,  who  ha<l  been  seen  earlier  on  the  night  in  Chin  Aung  (Jyi'scunpany,  approachetl 
the  spot  where  Kalathan  wit,  closely  followed  by  Chin  Aung  Gyi.  The  accused  aslceil  in 
an  onlinary  voice  and  manner  where  Kalatlian  was,  wh^rjupm  Chin  Aung  Gyi  got  behind 
Kalathan  and.  saying  '•  Here,"  he  drove  a  si>par  int  ^  KalathanV  ba'^k  killing  him  on  the  spot. 
The  men  nearest  him  ran  away,  with  the  excei>tion  of  Tun  Kaing.  This  man  saitl  something 
ob»>ut  a  man  luiving  been  stabbed.  whcreu[K)n  the  ai>i)ellant  and  (Mn'n  Aung  ({yi  each  sp)««l 
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one  of  bin  bamlrt  and  (incstioncd  him  as  to  whether  he  had  seen  anything.  They  released  hua 
on  being  told  todo  so  by  Maung  Pru.  A  relation  of  the  deceased  said  that  later  on  he  paned 
the  accused  ami  Cbin  Aung  (Jyi  at  some  distance  from  the  spot  where  the  marder  wa«  commit- 
tc<l  and  he  overheard  thj  api)ellant  ask  Chin  Aung  Gyi  why  he  had  OTcrdone  it,  to  which 
Chin  Aung  (Jyi  ropliotl  that  if  he  hml  not  tininhcil  Kalathan  tbe  latter  wouhl  have  reta- 
liatcHl. 

Jleld  that,  the  facts  tlitl  not  discloflc  any  case  of  instigation  to  rounlcr  on  the  part  of  tbe 
appellant,  nor  did  they  diseb>seany  act  or  illegal  omission  on  hir*  jiart,  which  coukl  be  con- 
Kiderc<l  intentional  aiding  by  him  in  Chin  Aung  Gyi's  act  which  constitut^tl  the  murtler. 

Jleld  also  that,  there  were  not  sufficient  materials  on  which  to  base  a  conclusion  that  the 
apl>cllAnt  cngngo«l  with  Chin  Aung  (Jyi  in  a  conspiracy  to  injure  Kalathan. 

Young  (Asjiistant  Oovorninent  Advocate)  for  the  Crown. 
Fo.T,  J. — The  api)ellant  has  been  found  guilty  of  having  abetted  Chin 
Aung  Gyi  in  murdering  Kalathan  and  has  been  sentenced  under  sec- 
tions '^^  of  the  Penal  Code  to  transiwrtation  for  life. 
The  facts  proved  are  as  follows  : 

Kalatlian  was  sitting  with  others  looking  at  a  pwe.  The  appellant, 
who  had  been  seen  earlier  on  the  night  in  (^hin  Aung  Gyi's  company, 
^,.,_-«pproached  the  spot  where  Kalathan  sat,  closely  followed  by  Chin  Aung 
Gyi.  The  accused  asked  in  an  ordinary  voice  and  manner  where  Kalathan 
was,  whereupon  Chin  Aung  Gyi  got  behind  Kalathan  and,  saying  "Here," 
he  drove  a  spear  into  Kalathan's  back,  killing  him  on  the  spot.  The  men 
nearest  him  ran  away  with  the  exception  of  one  Tun  Kaing.  Tliis  man 
said  something  about  a  man  having  been  stjibbed,  whereupon  the  appellant 
and  Chin  Aung  Gyi  each  seized  one  of  his  hands,  questioned  him  as  to 
whether  he  had  seen  anything.  They  released  him  on  being  told  to  do  so 
})y  Maung  Pru.  A  relation  of  the  deceased  says  that  later  on  he  passed 
the  accused  and  Chin  Aung  Gyi  at  some  distance  from  the  spot  where  the 
murder  was  committed  and  he  overheard  the  appellant  ask  Chin  Aung  Gyi 
why  he  had  overdone  it,  to  which  Chin  Aung  Gyi  replied  that,  if  he  had 
not  finished  Kalathan,  the  latter  would  have  retaliated.  The  above  con- 
tains all  that  the  appellant  did  in  connection  with  the  murder. 

To  constitute  abetment  of  an  offence  there  must  have  been  instigation 
or  joining  in  a  conspiracy,  or  intentional  aiding  on  the  part  of  the  abettor. 
The  facts  do  not  disclose  any  case  of  instigation  to  murder  on  the  part 
of  the  appellant  ;  nor  do  they  disclose  any  act  or  illegal  omission  on  his 
part,  which  can  be  considered  intentional  aiding  by  him  in  Chin  Aung 
Gyi's  act  which  constituted  the  murder.  The  latter  delivered  one  thrust 
with  a  si>oar  which  caused  death  apparently  at  once. 

The  learned  Sessions  Judge's  view  was   that   the  appellant's  actions 

showed  that  he   had   a   common   purpose  with  Chin  Aung  Gyi  to  injure 

Kalathan.     Although  he  does  not  say  so  expressly,  I  presume  he  considered 
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that  the  appellant's  abetment  of  the  offence  was  constituted  by  his  having 
conspired  with  Chin  Aung  Gyi  to  injure  Kalathan. 

It  appears  to  me  that  there  are  not  sufficient  materials  on  which  to 
base  a  conclusion  that  the  appellant  engaged  with  Chin  Aung  Gyi  in  a 
conspiracy  to  injure  Kalathan.  Taking  the  evidence  of  the  overheard  con- 
versation between  the  two  to  be  true,  it  may  be  that  the  appellant  knew 
that  Chin  Aung  Gyi  intended  to  injure  Kalathan,  but  it  does  not  follow 
that  the  appellant  conspired  or  agreed  with  Chin  Aung  Gyi  that  injury 
should  be  inflicted.  It  would  be  going  too  far  to  assume  that,  because 
Chin  Aung  Gyi  had  a  spear,  the  appellant  must  have  known  that  he  in- 
tended to  use  it  on  Kalathan. 

The  appellant  explains  his  having  seized  Tun  Kaing  by  saying  that 
the  latter  mentioned  his  name  as  being  concerned  in  the  stabbing.  Even 
if  Tun  Kaing  did  not  mention  his  name,  the  appellant  may  well  have 
thought  that  he  would  be  implicated  in  the  murder,  seeing  Chin  Aung  Gyi 
had  been  with  him  and  came  to  the  spot  immediately  after  him. 

This  may  also  account  for  his  having  absconded. 

In  my  judgment  it  has  not  been  clearly  made  out  that  the  appellant 
did  anything  for  which  he  is  liable  as  an  abettor  of  the  murder  of  Kalathan, 
and  I  would  reverse  the  conviction  and  acquit  the  appellant. 

/rtri/i,  J. — I  concur.  I  wish  to  add  that  I  think  the  learned  Sessions 
Judge  mistranslated  the  words  ^^  Ba  pi/u  lo  let  lun  the  /^."  In  Stevenson's 
dictionary  the  verb  "  let  lun  "  is  translat<*d  "  to  oflBend  with  the  hand/' 
and,  so  far  as  my  experience  of  the  language  goes,  it  does  not  convey  the 
idea  that  the  person  offending  had  intended  to  do  something  but  less  than 
he  actually  did.  The  whole  sentence  does  not  imply  that  there  was  any 
previous  conspiracy,  nor  that  the  appellant  had  any  knowledge  of  Chin 
Aung  Gyi's  intention  to  injure  Kalathan  ;  such  knowledge  is  implied  in 
the  expression  "  over  do  it." 


(26  A.  W.X.,133.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

March  16     [CRIMINAL  REFERENCE  No.  01  of  IDOC]  1906. 

Present : — Mr.  Justice  Knox. 

JANAK  AKD  OTHERS  r.  EMPEROR. 

Gambling  Act^  Xo,  111  of  1801^  »,  2 — Limits  within  wJiir.'i  in  force— MiiHieijMslho'HHd^iries 
—  SHhaeqHi^Ht  alteratioH  of  Municijkil  binthdarieit. 

Where  the  I.ieutenant-Oovernor  un<ler  the  powers  eonferre<l  by  Act  III  of  1867  declared 
l)y  notification  that  the  Act  should  be  iu  force  within  the  boundaries  of  the  Municipality  of 
Mii'zapur  and  those  boundaries  were  suU^rjuently  revised  and  an  offence  was  committed  within 
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the  boamloricA  &s  oxUting  at  the  time  of  the  notification  under  Act  III  of  1867,  but  witlioat 
the  boundaries  as  revii*ed,  Held  that  the  boundaries  for  the  puq>o3C  of  Act  III  of  1867  mujst  be 
taken  to  be  thow  aM  exist Infir  at  the  time  of  the  notifieatiun  under  that  Act. 

The  facts  of  this  case  sufficiently  appear  from  the  jadgment  of  the 
Court. 

The  Crown  and  the  accuM^d  were  unrepresented. 

Kno^%  J. — Fourteen  perjH)ns  were  tried  by  a  Fira^t  Class  Magistrates 
Mirzapur  and  convicted  of  an  offence  under  the  Gambling  Act,  No.  ill  <j| 
1MC7.  Some  of  them  of  an  offence  under  section  4  and  some.of  them  of  an 
offence  under  section  i\.  One  of  those  convicted  appealc<l  and  was  acquit' 
ted  by  the  learned  Judge  of  Mirzapur  on  the  ground  that  the  place  where 
the  offence  was  connnitted  was  a  place  lying  outside  the  limits  of  the 
Municipality  of  Mirzapur  and  therefore  in  his  opinion  a  place  to  which  the 
(lambling  Act  had  not  l>een  extended. 

The  learned  Sessions  Judge  of  Mirzapur  has  sent  the  cases  of  the 
remaining  13  accused  to  be  dealt  with  by  this  Court  under  its  revisional 
powers. 

It  appears  that  on  the  25th  February  1896  under  notification  No.  487 
(vi) — 133  and  under  the  powers  conferred  by  Act  No.  Ill  of  1867  it  was 
notified  that  the  Hon'ble  the  Lieutenant-Governor  and  Chief  Commissioner 
is  pleased  to  extend  the  sections  of  the  said  Act   that   are   not   already  in 
force  to  the  jdacos  mentioned  in  the  schedule  annexed  within  the  boundaries 
set  forth  in  the  Itli  column  of  the  schedule  and  under  section  5  of  the  said 
Act  to  apix)int  Inspectors  of   Police  and  all  officers  in  charge  of  police 
stations  not  Inflow  the  rank  of  Sub-Inspectors  as  the  officers  who  may  be 
authorized  to  exercise  the  power  described  in  this  section.     In  the  case  of 
Mirzapur   those   boundaries   are   fixed  as  the  "  boundaries  defined  for  the 
Mirzapur  Municipality."     From  the  record  it  appears  that  the  place  where 
the  offence  was  committed  lies  within  the  boundaries  as  they  stood  defined 
for  the  Mirzapur  Municipality  on  and  previous  to  the  25th  February  1896. 
Kecently,  however,  by  a  notification  No.  3969 — XI-621-C.,  dated  the  12th 
November  1903.     It  is  notified  to  the  public  that  the   boundaries   of  the 
Mirzapur   Municipality   have  been  revised.     The  place  where  the  offence 
was  committed  lies  without  the  boundaries  notified  in  notification  No.  3969, 
dated  the  12th  November  1903. 

The  learned  Judge  held  that  the  boundaries  set  forth  in  the  4th  column 
of  the  schedule  attached  to  the  notification  of  the  25th  February  1896 
must  now  be  deemed  to  be  the  boundaries  notified  in  the  hitter  notification 
of  1903.  I  am  unable  to  follow^  the  learned  Judge  in  the  view  which  he 
takes  of  the  words  contained  in  the  4th  column  of  the  schedule  of  1896. 
If  the  intention  of  the  Local  Government  had  been  that  Act  No,   III  of 
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1867  dhttald  bo  enforced  only  .within  .<die  Municipality  .of  Mirz^pur  they 
could  have  expressed  that  intention,  and  \tould  have  done  no  by  word«  such 
as  the  following  "  as  now  defined  or  as  hereafter  may  be  defined  for  the 
Mirzapur  Municipality."  They  did  not  -do  «o,  indeed  if  iJhe  wwords  con- 
tained in  section  2  of  Act  No.  Ill  of  186.7  be  carefully  considered,  it  may 
be  open  to  doubt  whether  such.a  notification  would  have  been  in  harmony 
with  Act  No.  Ill  ef  1867.  By  that  section  ^he  Local  Government  is 
empawered  to  extend  by  notification  the  provisions  ^f  Act  No.  Ill  of  18&7 
and  in  ^uch  notification  to  ^lefine  the  limits  of  the  town  within  w:hich  the 
pcoviftions  of  the  .Act  are  to  be  enforced iind  "from  iime.to  time  to  alter 
the  limits  .so. defined."  It  is  obvious  4hat  there  -may  be  very  different 
i^easons  lor  altering  from  time  to  time  the  limits  of  u  Municipality,  and  it 
is  by  no  means  necessary  that  those  -same  roasom  would  apply  to  the^oauses 
wJiich  might  make  it  expedient  to  provide  punishment  for  the  kec^ping  Aif 
common  j^ami^g  houses.  Thm  will  'be  at  once  seen  if  we  consider  4i  cam 
where  a  Mimicipal  Board  may  deem  itexpediont  to  enlarge  their  boundaries 
lor  -the  .punpose  ^f  'Controlling  ^Kstroi  or  >otber  similar  reasons,  .and  where  it 
would  by  no  means -follow  that4bei;e  was  any  necessity  for  ithe  extension 
of  Act  No.  Ill  tof  1867  tto  ^se  .boundariet^  as  -extended.  In  ^this  case  the 
.oSenee  did  take  place  within  ithe  bouiudarles  defined  (or  .the  .pnr{)oseiof  Act 
No.  Ill  of  186,7,  land  I  imu  ^unable  tberefove  «to  alter  the  oon^  ictions,  and 
sentences.  These,  if  not  carried  .out,  ^rou^t  now  Ijc  ^undergiwie. 
Let  the  record  be  vetumed. 


(5  A.  L.  J.,  382.) 

IN  THE  HIGH  COUBT  OF  JUDICATUBE  AT  ALLAHABAD. 

April  21        [CRIMINAL  RfiVi«:ON  No.  178  of  1906.]  1906, 

Present: — Sir  Stanfley,  Obirf Justice. 

EMPEWOR  (THRouoH  BALL!  PANDEY), 

Verms 

CHITTAN   AN©   ANOTHER. 
Cnminal  Pfocednrc  fhde  (Ad:   V  ijf  1898)^  seetUm  860'-ChmpeHiatim--^rdf*f'  by  aft- 
p^Umte  'Court— lUegal. 

The  legislature  intended  that  only^  the  Magistrate,  by  whom  a  case  is  in  the  first  instanoo 
heard,  can  pass  an  order  under  section  2r»0  of  Code  of  Criminal  Procedure.  It  would  be  incoii- 
Yenient  if,  when  the  tribunal  before  whom  the  case  is  heard  finds  a  charge  to  be  proved,  an 
appellate  tribunal  when  reversing  that  finding  could  pass  an  onler  for  compensation  on  tlu' 
ground  that  the  accusation  which  was  established  in  the  Court  below  was  cither  frivolous  or 
vexatious. 

Criminal  Reference  by  S.  R.  Daniels,  Esq^,  Sessions  Judge  of  Azam- 
j^h,  recommending  that  the  order  for  coimpensation  passed  by  C.  E. 
Crawford,  Esq.,  District  Magistrate,  be  set  a^de. 
The  nwiterial  tacts  appear  from  the  judgment. 
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Assistant  Govornmont  Advocate  (  W.  K.  Porter)^  for  the  Crown, 

The  opposite  party  were  not  represented. 

The  following  judgment  was  delivered  by 

Stanley,  C.  J. — This  case  comes  before  the  Court  on  a  reference  by 
the  learned  Sessions  Judge  of  Azamgarh,  recommending  that  an  order  for 
compensation  passed  by  the  District  Magistrate,  against  a  complainant 
should  be  set  aside  as  illegal.     The  complainant  brought  a  charge  against 
two  persons  of  offences  under  sections  426  and  352  of  the  Indian  Penal  Code, 
which  was  heard  before  a  Magistrate  of  the  third  class.     The  accused 
were  convicted,  but  upon  appeal  the  learned  District  Magistrate  set  aside 
the  conviction  and  holding  that  the  complaint  was  frivolous  or  vexatious 
within  the  meaning  of  section  250  of  the  Criminal  Procedure  CVnie,  or- 
dered the  complainant  to  pay  Rs.  10  compensation.     The  learned  Sessions 
Judge  being  of  opinion  that  the  District  Magistrate  had  no  authority  to 
grant  compensation,  has  made  this  reference  to  the  Court.     Being  called 
upon  for  an  explanation  the  District  Magistrate  submitted  that  the  order 
in  question  could  be  legally  passed  under  section  423  (1)  (d)  and  he  relied 
upon  what  he  terms  "  the  opinion  expressed  by  Mr.  Justice  Prinsep  in  his 
work  on  the  Criminal  Procedure  ('ode."     By  section  423  (1)  (d)  an  ap- 
pellate Court  is  omjwwered  to  make  any  amendment  or  any  consequential  or 
incidental  order  that  may  be  just  or  proper,  and  it  "is  suggested  that  the 
order  for  compensation  in  question  was  an  order  within  the  meaning  of 
this  section.     It  appears  to  me  that  in  view  of  the  language  of  section  250, 
it  is  only  the  Magistrate  by  whom  the  case  is  originally  heard  who  can 
pass  an  order  for  compensation.     The  words  of  that  section  are  "  if  the 
Magistrate  by  irhom  the  case  is  heard  discharges  or  acquits  the  accused  and 
is  satisfied  that  the  accusation  against  him  was  frivolous  or  vexatious," 
he  may  in  his  discretion  by  his  order  of  discharge  or  acquittal  direct  the 
person  upon  whoso  complaint  or  information  the  a^ccusation  was  made,  to 
pay  to  the  accused  or  to  each  of  the  accused  such  compensation,  not  ex- 
ceeding Bs.  50  as  he  may  think  fit."     It  was  not  intended  by  the  legisla- 
ture as  it  seems  to  me  that  any  other  tribunal  than  the  original  tribunal 
before  whom  the  case  came  should  have  the  power  to  grant  compensation 
under  this  section.     It  would  be  inconvenient  if,  when  the  tribunal  before 
whom  a  case  is  heard  finds  a  charge  to  be  proved,  an  appellate  tribunal 
when  reversing  that  finding  could  pass  an  order  for  compensation  on  the 
ground  that  the  accusation  which  was  established  in  the  C/Ourt  below  was 
either  frivolous  or  vexatious.     It  appears  to  me  that  the  legislature  in- 
tended that  only  the  Magistrate  by  whom  a  case  is  in  the  first  instance 
heard  can  pass  an  order  for  compensation.  In  reference  to  what  is  stated  to 
be  the  opinion  of  Mr.  Justice  Prinsep  in  his  work  on  the  Criminal  Procedure 
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Code,  I  have  referred  to  hid  work,  and  I  find  that  in  his  note  on  section 
250  he  does  not  express  an  opinion  on  the  question  but  after  a  reference 
to  a  case  in  the  Madras  High  Court  in  which  it  was  held  that  the  appellate 
Court  was  not  competent  to  award  compensation  under  the  provisions  of 
the  Code  as  it  existed  before  the  introduction  of  section  423  (1)  (d)  merely 
adds  the  works,  "but  section  423  (1)  (d)  of  this  Code  which  enables  an 
appellate  Court  to  make  any  consequential  or  incidental  order  that  may  be 
just  or  proper  in  a  case  under  appeal."  The  learned  author  does  not  here 
express  an  opinion  but  merely  directs  attention  to  the  section  which  he 
quotes.  In  a  later  edition  of  his  work,  namely,  the  13th  edition  at  page 
250,  Sir  Henry  Prinsep  has  altered  his  previous  comments  substituting  for 
the  words  which  I  have  quoted  from  his  earlier  edition  the  following  words : 
"  It  is  doubtful  whether  under  the  terms  of  section  423  (1)  (d)  of  this 
Code,  which  enables  the  appellate  Court  to  make  any  consequential  or  in- 
cidental order  that  may  be  just  and  proper,  in  the  case  under  appeal  this 
ruling  has  not  become  obsolete."  For  the  foreg«iing  reasons  I  set  aside  the 
order  of  the  District  Magistrate  in  so  far  as  he  directs  Rs.  5  to  be  pjiid  as 
compensation  to  each  of  the  opposite  party. 

Order  set  aside. 


(16  K.  L.  It.,  46.) 
IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVERNOR, 

KATHIAWAU. 

Feby.  8  [CRIMINAL  APPEAL  No.  19  of  1905-00.]  1906. 

Present :— H.  D.  Rendall,  Esq. 

AHMAD  KASAM  and  others  r.  EMPEROR. 

Indian  Peml  Code  (Act  XL  V  of  1860)  ».  14t,  144^Memhfr»  of  unlawful  auemhly-^ 
Pkjftical  po49e*$ioH^  and  right  to  poi9f4t$ion — DUIumettt/ — Rewwtal  if  joint  property  tnj  joint 
owner  without  other  mcner's  eoment^-Joint  poueulon — Potteulon  at  trustee — Difference  between 
fnaintaining  rights  and  taking  or  enforcing  right. 

In  a  partition  effected  between  two  Kathi  Taluk<lar><,  the  joint  account  books  were  agreed 
to  be  kept  in  the  possession  of  the  elder  brother,  and  a  list  of  the  books  signed  by  that  brother 
was  to  be  handed  over  to  the  younger  brother.  Before  the  books  were  handed  over,  they  were 
kept  in  a  room  belonging  to  the  latter,  and  the  key  with  a  servant  of  the  former.  Another 
servant  of  his,  then  went  to  prepare  the  lists,  but,  as  the  Agency  Manager  of  the  younger 
brother,  who  was  minor,  objected  to  the  entry  of  certain  books,  alleging  they  were  the  minor's 
exclusive  prop^y,  he  did  not  finish  his  task  and  left,  but  returned  with  a  cart  to  take  away 
the  bot)kH,  when  the  Manager  prohibited  the  removal  of  the  cart  owing  to  that  clerk  not  hnv- 
ing  passed  a  receipt.  He  then  brought  armed  men,  and  in  spite  of  the  Manager^s  having  pa^ti'd 
two  policemen  with  a  written  order  not  to  allow  the  removal  of  the  cart  containing  the  book.«(, 
he  removed  the  books  without  passing  any  receipt.  These  persons  were  accordingly  convicted 
under  s.  144,  L  P.  C. 

Held  that,  as  the  elder  brother  had  admittedly  the  key  of  the  library  room,  and  also,  as 
such  was  the  reasonable  interpretation  of  the  partition  deed,  the  physical  possession  was  with 
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him  ;  that  the  provimon  in  the  deed  for  lii«t«  to  he  made  and  the  elder  hrothcr's  rcoetpt  to  he 
ohtained  below  otic  lifft,  was  a  fmhMcqnent  provision  ;  that  there  was  no  reamn  to  repaid  it  as 
a  condition  preceilent  ;  that  a  Criminal  Court  was  concerned,  not  with  title,  bnt  with  actual 
phjHioal  poA^eHsion,  which  was,  of  course,  a  Tory  different  thin^  from  the  right  to  ponenion  : 
(S.  H5, 1.  P.  C,  I.  L.  R.  XXIV  Calc.  686,  and  XXV  Ha<l.  624  );  and  that,  if  the  elder  brother 
had  the  exclusive  |»Ofi«ession,  he  wai*  not  takiiuf  pos;*esrtion  or  emforcing  the  right  in  pofisesn'on, 
but  merely  maintaining  it  0^'.  R.  for  186."*,  p.  43  ). 

Held  also  that,  sui>po^ing  he  was  only  in  joint  posso*wion  as  a  quasi  trustee,  even  then  he 
did  not  appear  to  have  committal  any  offence,  such  removal  being  consistent  with  joint  pos- 
sesion :  that^  though  he  was  not  aa<4erting  an  exclusive  title  by  ftuch  removal,  still  be  wm 
removing  as  a  trustee  and  was  entitled  to  maintain  his  joint  ponsemion  (XXV  MatL  624  );  and 
that  the  omission  to  give  a  rc(*eipt  di«l  nut  bring  the  i\ccu>«e*l  persons'  action  within  the  sphere 
of  8. 141,  I.  P.  C,  nor  could  the  police  sciwys  be  heUl  to  be  in  physical  possession  of  the  books 
when  they  were  placotl  in  the  cart. 

Coon?*el  for  the  Appllanb*,  Mr.  B.  B.  Jodn  with  Mr.  Bhapmmji  A, 
Mehta. 

Pleaticr  for  the  Crown,  the  Public  Prosecutor. 

The  appellants  named  above  were  convicted  on  a  trijtl  held  on  the 
28th  of  November  1005,  by  Vinayak  Cxanesh  Gradkari,  Esquire,  Mo^^V 
trate  of  the  First  Class  in  the  District  of  Sonrth  Prant  of  Kathiawar, 
offence  under  section  144  of  the  Indian  Penal  Code,  and  sentenced  to  piiy 
a  fine  of  Rs.  GO  (sixty)  each  or  in  default  to  undergo  rigorous  imprison- 
ment for  two  months. 

The  facts  out  of  which  this  appeal  arises  have  been  verj'  clearlv 
stated  by  the  lower  Court  and  both  tbe  Public  Prosecutor  and  the  accused's 
counsel  and  pleader  aj)peared  at  the  original  trial.  It  is  not  therefore 
necessary  for  me  to  repeat  the  story  for  the  prosectrtion  aft  length  and  I 
shall  be  content  to  summarise  briefly  the  more  important  facts  on  which 
the  decision  in  appeal  turns.  I  may  at  onoe  •obsen-e  tliat  the  arguments 
addressed  to  mo  depend  almost  entirely  upon  the  applicability  of  section 
141, 1.  P.  C,  to  the  facts  which  the  Magistrate  Tield  proved  in  Ws  very 
complete  and  careful  judgment     Those  facts  ^re  as  folloAvs  : — 

The  Sanala  Jehagir  was  jointly  owned  by  Hipa  Wala  and  his  minor 
brother  Bhaya  Wala  till  Hipa  Wala's  death,  wben  a  manager,  fhe  tjom- 
plainant  in  this  case  was  appointed  to  watch  the  interests  of  Hipa  Wala's 
minor  son  Giga  Wala.  When  Bhaya  Wala  <5ame  of  Age  he  wai*  placed  in 
joiiit  management  of  the  estate,  but  in  Xovember  11>04  a  partition  was 
effected,  after  which  Giga  Wala's  Manager  remained  in  Ranata  whilj^ 
Bhaya  Wala  founded  a  new  village  of  Bhayawadar  close  by  and  went  to 
reside  there  in  March,  having  for  his  head  clerk  one  Itanclthorlal  the  late 
Slierhtedar  of  Hiiwi  Wala.  A  partition  deed  wna  drawn  up  (Ex,  fi  A)  afid 
in  it  there  was  an  article  No.  33  by  which  a  settlement  was  directed  deal- 
ing with  certain  account  books  and  documents  referring  to  the  hitherto 
joint  estate.     This  article  33  is  important  and  may  l>e  quoted  in  full ; 
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"  Ajf  regards  tlie  State's  documents  and  vJwpdus  it  is  decided  that  the 
chopdas  and  docainents  connected  with  the  villages  which  may  be  separated 
in  the  above  severance  of  interests  should  W  delivered  over  to  their 
owners. 

All  the  other  cltopdas^  &e.,  and  the  joint  record  of  the  Taluka  should' 
be  delivered  over  to  Azam  Bhaya  Wala.  And  after  getting:  two  lists  made 
of  such  joint  cliopdas^  &c.,  and  after  taking  Azam  Bhaya  Wala's  receipt 
l)elow  them,  both  should  be  allowed  to  have  a  copy  of  them.  If  Aicam 
Giga  Wala  wants  any  paper  out  of  them,  he  may  by  posting  his  man  getr 
a  copy  of  it  made." 

These  account  books  were  kept  in  a  room  belonging  to  Giga  Wala  and 
the  key  remained  with  Bhaya  Wala's  servant  Banehhorlal,  and  the  account 
books,  &c.,  appear  to  have  lain  there  until  the  22nd  August  1905.  On  the 
27th  June  1905,  however,  Bhaya  Wala's  Karkun  accused  No.  1  went  to 
Sanala  to  prepare  a  list  of  the  account  Ijook^,  but  did  not  finish  his  ta«k 
as  the  Manager  objected  to  the  entry  of  certain  books  alleging  that  they 
were  Hipa  Wala's  exclusive  property,  whereupon  the  accused  No.  I  left. 
On  the  22nd  August  accused  Nos.  1  to  (5  came  to  Sanala  with  a  cart  to  take 
away  the  account  books  whereupon  the  manager  prohibited  the  removal  o£ 
the  cart  owing  to  accused  No.  1  not  having  passed  a  receipt. 

Accused  No.  1  then  returned  to  Bhayawadar  presumably  and  came 
ogain  to  Sanala  a  little  later  accompanied  by  a  crowd  of  persons  armed  with 
sticks,  swords  and  in  a  few  cases  guns.  Amongst  these  persons  were  the 
present  api}ellants,  and  it  is  alleged  that  meanwhile  the  Manager  had  given 
a  written  order  to  two  police  sepoys  not  to  allow  the  removal  of  the  cart 
containing  the  books.  In  the  face  of  the  crowd,  however,  the  police 
sepoys  offered  no  resistance  and  the  account  books  were  removed  in  spite 
of  the  Manager's  order  without  any  receipt  being  passed. 

Serious  charges  were  framed  against  these  accused  by  the  police,  but 
in  the  lower  Court  the  only  offence  with  which  they  were  charged  was 
under  section  144,  I.  P.  C,  in  that  they  were  members  of  an  unlawful 
assembly  and  were  armed  with  deadly  weapons.  The  lower  Court  con- 
sidered that  an  offence  had  been  committed  within  the  definition  of  section 
141, 1.  P.  C,  and  we  have  therefore  to  sec  whether  the  appellants — ad- 
mitting that  they  were  present  under  the  circumstances  described— were 
members  of  an  unlawful  assembly.  On  a  very  careful  consideration  of  the 
teniu  of  this  section  and  of  the  evidence  recorded  by  the  lower  Court  and 
of  all  the  circumstances  of  the  case,  I  cannot  hold  that  the  accused  have 
committed  the  offence  with  which  they  are  charged  or  that  they  are  cri- 
minally liable.     The  lower  Court  appears  to  have  arrived  at  a  very  well 
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balanced  deeiisian  a«  to  the  lacta  which  mmi  he  held  proved,  and  as  I 
Iiave  said  those  findingi^  of  fact  may  virtnally  be  accepted  without  demnr. 
The  argument  of  Mr.  Joshi,  the  learned  Counsel  for  the  defence,  is 
two-fold.  He  contends  that  (1)  if  the  possession  of  these  account  books 
wai4  with  Bhaya  Wala  exclusively,  the  remo\*al  under  the  circumstances 
alleged  did  not  constitute  an  offence,  {2)  neither  did  it  constitute  an  offence, 
even  if  Bhaya  VVala  had  joint  possession. 

The  lower  Court  seems  to  have  considered  that  an  offence  was  com- 
mitted within  the  1st,  3rd  and  4th  clauses  of  section  141, 1.  P.  C^  and  I 
will  therefore  deal  with  each  elaase  separately.  Mr.  Josh*,  states  that  only 
the  4th  clause  was  pressed  in  the  lower  Court,  but  however  that  may  be, 
the  Public  Prosecutor  has  before  me  urged  the  application  of  the  1st  and 
4th  clauses.  In  the  first  place  however  it  may  be  remarked  that  only 
joint  account  books  appear  to  have  been  removed,  and  not  the  books  which 
belonged  exclusively  to  Hipa  Wala.  Those  books  may  not  now  be  forth- 
ooming  but  there  is  no  proof  that  any  of  them  were  removed  in  the  cart ; 
in  the  second  place,  it  will  be  observed  that  there  is  no  allegation  of  dis- 
honesty on  the  (mrt  of  Bhaya  Wala  or  his  servants  and  that  no  sort  of 
dishonesty  has  been  held  proved. 

The  lower  Court  has  not  definitely  decided  whether  the  account  books, 
&c..  in  question  were  in  tl  e  j  cssession  of  Bha^-a  Wala  exclusively  or  in 
his  joint  possession.  Xow  it  is  admitted  that  up  till  June  27th,  1905, 
Bhaya  Wala  had  the  key  of  the  library  room,  and  such  is  the  reasonable 
interpretation  of  Exs.  G  E,  G  F,  and  G  G,  all  dated  -before  June  27th.  In 
addition  it  scenn^  to  be  admitted  by  Narsi  (Ex.  5)  that  after  June  27th 
1905  the  key  remained  with  Bhaya  Wala  :  it  is  true  that  Narsi  adds  that 
tlie  Manager  had  a  duplicate  key,  but  this  allegation  was  not  held  proved 
by  the  lower  Court  and  does  not  seem  to  be  satisfactorily  established  by 
the  evidence.  Indeed  Narsi  (Ex.  5)  has  stated  all  the  books  were  in  the 
l>ossession  of  llanelihorlal  till  the  27th  June  and  that  even  thereafter  Ran- 
chhorlal  (the  servant  of  Bfaa}^  Wala  from  November  4th)  was  in  posses- 
sion of  them.  It  would  thus  appear  that  the  physical  possession  of  the 
acconnt  l>ooks  in  question  was  with  Bhaya  Wala  and  remained  with  him 
exclusively  up  to  the  date  of  the  alleged  offence  namely  August  22n(l, 
1905  ;  since  at  least  there  is  no  evidence  to  the  contrary,  this  is  a  reasona- 
ble presumption.     And  when  we  observe  the  terms  of  article  33  already 

set  out  above,  we  find  that  this  was  the  settlement  actually  made 

.» *' all  the  other  cJiopdas  and  the  joint  record  of  the  Taluka 

s)»ould  be  delivered  over  to  Azam  Bhaya  Wala."  It  is  true  that  there  is 
a  provision  fur  two  lists  to  be  made  and  Bhaya  Wala's  receipt  to  be  ob* 
lained  below  ono  list,  but  that  is  a  subsequent  provision  in  article  33,  and 
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I  see  no  reason  to  regard  such  subsequent  provision  as  a  eondidion  pre- 
cedent. The  document  is  certainly  not  so  drafted,  and  if  there  was  no 
suspicion  of  dishonesty,  it  need  not  be  so  construed.  It  would  therefore 
seem  not  unreasonable  to  suppose  that  on  the  22nd  August  1905  Bhaya 
AV'ala  was  exclusively  in  physical  possession  of  these  account  books  which 
were  removed. 

Now  a  Criminal  Court  is  concerned  not  with  title  but  with  actual 
physical  possession,  which  is  of  course  a  very  different  thing  from  the 
right  to  possession.  The  same  principle  is  to  be  found  in  the  provisions  of 
section  145  of  the  ('riminal  Procedure  Code.  The  argument  then  is  this— 
that  Bhaya  Wala  was  exclusively  in  possession  and  that  he  was  entitled  to 
remove  the  property  from  this  room  to  his  own  village,  and  the  argument 
is  very  forcibly  illustrated  by  rulings  to  be  found  at  I.  L.  R.,  24  Calc, 
p.  C8G  and  25  Mad.  C24.  In  the  former  case  the  true  principle  was  argued 
to  be  that  a  person  is  entitled  to  maintain  his  right  in  possession  against 
the  aggression  of  others,  and  in  the  latter  case  it  was  held  that  the  accused 
had  only  defended  their  possession,  that  is,  they  had  maintained  an  exist- 
ing right  in  possession  and  had  not  enforced  a  right.  The  argument 
appears  to  me  very  forcible.  If  Bhaya  Wala  had  the  exclusive  possession, 
he  was  not  taking  possession  or  enforcing  the  right  in  {>ossession,  he  was 
merely  maintaining  it.  At  first  sight  this  argument  may  appear  to  be 
somewliat  unreal  and  to  amount  to  a  distinction  without  a  difference,  but 
there  is  a  decided  case  on  this  very  point  to  l>e  found  at  AV.  R.  for  1865, 
p.  43,  where  this  distinction  is  very  clearly  enunciated  and  acted  upon. 
Rulings  which  deal  with  questions  of  ownership  are  not  applicable  to  the 
present  case  :  enforcing  a  right  is  considered  to  be  an  offence  under  sec- 
tion 141,  clatise  4,  because  there  may  be  a  right  without  physical  posses- 
sion, which  is  the  all  important  consideration  here.  I  am  bound  to  hold 
that  the  accused  were  maintaining  and  not  enforcing  a  right  and  the  learn- 
ed Public  Prosecutor  is  unable  to  oppose  the  ruling  quoted  by  any  other 
contrary  decision. 

Supposing,  however,  it  be  urged  that  Bhaya  AVala  was  not  in  exclusive 
possession,  but  a  joint  possession  as  a  qtuisi  trustee,  even  then  it  does  not 
appear  that  he  committed  any  offence  by  removing  to  another  room  in 
Bhayawadar  these  joint  account  books  and  documents.  Such  removal  was 
consistent  with  joint  possession,  and  in  view  of  the  facts  that  Bhaya  Wala 
had  retained  the  key  for  so  long,  that  article  33  lays  down  that  these  re- 
cords should  be  delivered  to  Bhaya  Wala  and  that  Bhaya  Wala  could  not 
remove  them  forthwith  before  he  was  established  in  Bhayawadar,  it  does 
not  appear  to  me  that  Bhaya  Wala  could  be  held  to  be  acting  criminally. 
He  was  not  asserting  an  exclusive  title  by  such  removal,  he  was  still  re- 
9)onng  as  a  trustee  and  he  was  entitled  to  maintain  his  joint  posscssioft. 
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In  tfae  Madcw  case  already  quoted,  certain  gmin  belengiag  to  a  society 
vroA  in  pe0#e«9ion  o£  one  of  the  meiMbevs  and-  had  been  in  Inr  po6:$edsioD  for 
^ome  time,  ('omplainant  the  treasurer  of  the  society  attempted  as  trearafer  te 
take  po«se«i4ion  of  the  grain  forcibly,  wherenpen  he  was  n>Hsted  by  the 
md  member  and  others  and  blows  were  stmok.  It  was  there  held  that  ne 
offence  was  committed,  although  the  accused  as  a  member  cooid  only  be 
said  to  be  in  possession  as  trustee.  The  act  of  the  appdiantn  in  the  pre- 
sent case  was  no  donbt  excessively  higb-handed'  and  I  consider  that  those 
responsiUe-  for  it  are  open  to  grave  animadversien  and  that  their  action  in 
removing  the  joint  records  was  improper  and  even  deserving  of  grave 
censure  from  the  political  authorities.  Still  I  do  not  think  that  an  offence 
was  committed  within  the  meaning  of  clause  i  of  section  lil  of  the  Indian 
Penal  Code,  because  that  clause  deals  with  ^  taking  or  obtaimng  possession 
of  any  property,"  and  '*  enforcing  any  right  or  supposed  ri^t "  whereas 
appelbmts  were  maintaining  not  "  taking  "  or  "  enforcing." 

Then  a?*  regards  claui»e  3,  the  Public  Prosecutor  has  not  argued  that 
it  can  apply.  The  Magistrate  >i>caks  of  armed  entry  into  premises,  of 
mischief  by  breaking  a  lock  ;  but  there  is  no  good  evidence  that  the  mis- 
chief was  effected  in  order  to  obtain  entrance.  It  is  indeed  doubtful 
whether  the  breakage  occuired  in  entering  or  leaving  the  village,  and  the 
evidence  on  this  j)oint  is  remarkably  discrepant  and  inconclusive.  But 
in  any  case  it  is  obvious  that  the  removal  of  the  books  was  the  object 
aimed  at  and  that  there  was  no  **  common  object "  to  commit  mischief. 

We  are  then  left  to  consider  whether  clause  1  is  applicable  and  again 
I  think  it  U  not.  The  same  difficulty  arises  in  any  attempt  to  make  this 
clause  applicable,  for  although  the  Manager  and  the  police  were  public 
servants,  and  granting  that  the  Manager  was  a  Magistrate  and  therefore 
entitled  to  give  directions  to  the  police,  he  could  give  su^  directions  to 
prevent  removal  (as  he  did  by  written  order),  only  if  the  removal  was  an 
offence.  If  the  removal  had  amounted  to  theft,  no  doubt  the  Magistrate 
and  the  police  could  both  have  at  once  interfered,  but  under  the  circum- 
stances I  do  not  think  it  can  be  said  that  they  were  overawed  **inthe 
exercise  of  their  lawful  power."  I  do  not  understand  what  lawful  powers 
they  were  exercising  if  no  offence  w^as  being  committed.  The  Manager  is 
alleged  to  have  retired  and  entered  into  some  discussion  from  which  a 
settlement  might  be  inferred;  but  leaving  that  inference  aside,  I  cannot 
see  that  the  Manager  who  was  a  3rd  Class  Magistrate  had  any  jurisdiction 
to  give  orders  to  the  police  unless  there  was  the  commission  of  an  offence. 
I  have  pointed  out  that  the  removal  of  the  books  was  not  an  offence,  and 
i£  the  removal  was  not  an  offence,  then  neither  the  Manager  nor  the  police 
were  acting  as  public  servants  in  the  exercise  of  their  lawful  powers  as 
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such.  No  doubt  the  police  were  acting  in  good  faith  and  this  might  be  a 
good  defence  if  their  action  was  impugned.  But  that  is  not  the  question 
here  and  such  a  consideration  can  ha\:e  no  bearing  on  the  point,  in  issue. 
Then  the  Public  Prosecutor  urged  that  oflEences  under  sections  143  and 
144  of  the  Indian  Penal  Code  are  cognizable  offences  and  that  the  police 
were  therefore  legally  authorized  to  interfere  for  the  prevention  of  them  : 
but  this  argument  begs  the  question  and  assumes  the  very  point  at  issue, 
namely  that  such  a  cognizable  offence  has  been  committed.  As  a  matter 
of  fact  it  does  not  appear  that  a  blow  was  struck  and  the  evidence  has  not 
established  that  there  was  any  violence  used.  No  doubt  there  might  have 
been  a  very  serious  and  deplorable  end  to  this  business,  had  not  the  police 
given  way  ;  but  that  does  not  in  my  opinion  bring  the  circumstances  of 
this  case  within  clause  1  of  section  141,  I.  P.  C. 

Mr.  Joshi's  argument,  therefore,  is  that   Bhaya   Wala   had   exclusive 
physical   possession  of   these   records  which  possession  he  was  entitled  to 
maintain  and  defend  against  interference  and  aggression  ;  that  even   sup- 
posing  he   had   merely   a  joint  possession,  he  did  not  commit  any  offence 
by  removing  the  documents  to  a  place  whither  he   was   naturally   entitled 
to  remove   them  ;  that  there  is  no  allegation  of  dishonesty,,  that  there  was 
no  desire  or  intention  to  exclude  Giga  Wala  or  the  Manager  from  Giga'a 
joint  interest   in   the   documents,   that   Bhaya   Wala  was  entitled  to  the 
unrestricted  use  of  these  documents  and   was   entitled   to   send   for   them 
and  to  remove  them.     The  Public  Prosecutor  has  not  in  my  opinion  been 
able  to  show  that  this  argument  is  inconsistent  with  a  fair   sand   reasonable 
interpretation   of   the   facts   or   with   the  terms  of  the  law,  and  I  think  it 
must  prevail.     The  omission  to  give  a   receipt   does   not   in   my   opinion 
bring  the   appellant's  action  within  the  sphere  of  section  141, 1.  P.  C,  nor  ] 
could  I  hold  that  the  police  sepoys   were   in   physical   possession   of  the 
documents   when   the  latter  were  placed  in  the  cart,  a  point  which  has  not 
been  urged  before  me.     The  Lower  Court  appears   not  to  have   realised 
the  importance  of  two  circumstances,  first,  that  the  key   which   is  always 
considered   to   establish   symbolical   possession   in  the  eye  of  the  law  (C/. 
Holland's  Jurisprudence,  p.  167)  was  for  a  long  time  retained   by   Bhaya 
Wala  ;   secondly,  that  Bhaya  Wala  was  not  taking  possession  or  enforcing 
his  title,  but  maintaining  and  defending  his  lawful  and  peaceable   posses- 
sion which   had   apparently  long  remained  undisturbed  and  was  actually 
sanctioned  by   article   33   of   the   partition   settlement.     I   am   therefore 
compelled  to  differ  from  the  conclusions  arrived  at  by  the  learned  Magis- 
trate in  his  very  detailed  and  comprehensive  judgment.    Yet  I  must  not 
be  understood  to  say  that  Bhaya  Wala's  servants'  action  was  other  than 
highly,  reprehensible  and  improper  or  that  it  is  in  any  way  condoned.     My 
only  duty  is  to  find  whether  the  evidence  on  the  record  discloses  a  criminal 
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oflfence,  and  after  very  careful  study  of  the  facts  and  of  the  arguments 
advanced,  I  find  that  it  does  not. 

For  the  above  reasons  I  reverse  the  conviction  of  and  sentence  passed 
Upon  all  the  present  appellants  by  the  lower  Court,  and  direct  that  the 
fines  if  paid  be  refunded,  and  that  any  of  the  appellants  who  may  be 
sufFering  imprisonment  in  default  be  released. 

As  regards  the  property  concerned,  the  possession  of  these  account 
books  and  records  must  be  returned  to  the  possession  from  which  they 
were  taken,  namely  that  of  Bhaya  Wala,  since  no  offence  has  been  held 
proved  in  respect  of  them.  But  this  order  must  be  subject  to  the  i>olitical 
control  of  the  Prant  Officer  who  will  no  doubt  take  steps  to  enforce  the 
terms  of  the  partition  deed. 

(Sd.)    H.  D.  KENDALL, 
Camp  Songadh  :  Judicial  Assistant, 

8th  February,  190(5.  Kathiawar, 


(10  C.  W.  X,  667.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Oct.  21  [CRIMINAL  REVISION  No.  of   1905.]  1905. 

Present : — Mr.  Justice  Mookerjee. 

In  re  MAHESH  CHANDRA  PANDEY,— Petitionek, 

Versus 
BASANTA  KUMAR  DAS,— Opposite  Party. 

Bengal  Municipal  A^  (HI of  1880,  B.  €.),  ss,  270,  SSO^Bfi^law  Xo,  64  m^ide  nmUr 
9,  660 — ^Boad^  or  ^drain^meaHimf  of, 

Tbe'itKur  or  Mraiii'  referred  to  in  s.  270  an<l  Bye-law  No.  64  ma'le  umler  g.  350 
of  Ibe  Bengal  Municipal  Act  (III  of  1880.  B.  C),  must  be  a  road  or  dmin  b-lunging  to  the 
Municipality  or  a  public  roa<l  or  drain.  It  would  be  ultra  rires  for  a  Municipality  to  interfere 
with  a  private  road  or  drain. 

The  facts  of  the  case  will  appear  from  the  judgment. 

Mr.  P.  L.  lioy^   Babus   Atulya    Charan  Base,   Aghore  Nath  Sil  and 

Prokash  Cliaiulra  Sarkur  for  tlie  Petitioners. 

The  judgment  of  the  Court  was  as  follows  : — 

Mookerjee^  J. — This  is  a  rule  issued  by  the  Court  calling  upon  the 
District  Magistrate  of  Howrah  to  show  cause  why  the  conviction  of  the 
Petitioner  and  sentence  of  fine  passed  upon  him  should  not  be  set  aside. 

No  one  appears  to  show  cause  on  liehalf  of  the  Magistrate,  but  an 
explanation  has  been  submitted  which  has  been  placed  before  me.  The 
Petitioner  was  charged  with  having  first  picketted  bullocks  by  the  side  o£ 
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the  Municipal  drain  and,  secondly,  with  having  allowed  offensive  matter 
to  run  or  be  thrown  into  a  surface  drain  near  the  public  road. 

It  was  contended  on  behalf  of  the  Petitioner  in  the  Court  belpw  ik^i 
the  drain  by  the  side  of  which  he  had  picketted  bullocks  was  not  a  Muni- 
cipal drain  and  that  therefore  he  was  not  liable  to  be  convicted  under  bye- 
law  64  made  under  sec.  350  of  the  Bengal  Municipal  Act.  It  was  further 
argued  that  he  had  not  allowed  offensive  matter  to  run  or  be  thrown  in 
any  drain  belonging  to  the  Municipality.  The  learned  Deputy  Magistrate 
declined  to  go  into  the  question  of  title  raised  in  this  proceeding,  namely, 
whether  the  drain  in  question  was  public  drain  vested  in  the  Municipality 
because  in  his  opinion  sec.  270,  cl.  (2)  of  the  Bengal  Municipal  Act  as 
well  as  bye-law  No.  04  are  applicable  to  all  drains.  In  my  opinion  this 
view  is  clearly  unsound.  Sec.  270  provides  (I  am  quoting  so  much  of  the 
section  as  may  be  supposed  to  be  applicable  to  the  case  now  before  me) 
"  whoever  within  a  Municipality  causes  or  allows  the  water  of  any  sink, 
sewer  or  cesspool  or  any  other  offensive  matter  belonging  to  him  or  being 
on  his  land  to  run  down  or  be  thrown  or  put  upon  any  road  or  causes  or 
allows  any  offensive  matter  to  run  down  or  be  thrown  into  a  surface  drain 
near  any  road  shall  be  liable  to  a  fine  not  exceeding  25  rupees."  It  is 
obvious  that  this  has  to  bo  read  along  with  the  first  clause  of  that  section 
and  in  construing  it  we  must  not  overlook  the  fact  that  it  finds  a  place  in 
the  Bengal  Municipal  Act.  The  only  reasonable  construction  which  can  be 
put  upon  it  is  that  the  road  or  drain  to  which  reference  is  made  in  the 
clause  nmst  be  a  road  or  drain  belonging  to  the  Municipality.  It  could  not 
have  been  intended  by  the  legislature  to  authorise  any  Municipality  to 
interfere  with  the  user  of  any  priv4ite  drain  by  a  private  individual.  In 
the  same  way  bye-law  No.  G4  whicli  was  apimrently  made  under  sec.  350 
of  the  Act  no  doubt  says  in  broad  language  "  no  person  shall  tether  or 
picket  any  animals  on  any  road  or  by  the  side  of  any  drain."  But  we  must 
put  a  reasonable  construction  upon  it  and  the  on^y  reasonable  construction 
we  may  put  upon  it  is  that  the  road  or  dram  in  question  nmst  be  a  public 
road  or  a  public  drain.  If  the  Municipality  were  by  the  bye-law  made 
under  sec.  350  of  the  Bengal  Municipal  Act  authorised  to  interfere  with 
private  property  it  would  be  in  my  opinion  ultra  vires. 

The  result  accordingly  is  that  the  facts  found  by  the  Deputy  Magis- 
trate are  insufiicient  to  support  the  conviction. 

The  rule,  therefore,  must  be  made  absolute  and  the  conviction  and 
sentence  set  aside. 

The  fine  if  paid  will  be  refunded, 

Itide  made  absolute. 
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{10  C.  W.  y.,  669.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Jan.  22        [CRIMINAL  REVISION  No.  1051  or  1905.]  1906. 

Present : — Mr.  Ju.ntice  Brett  and  Mr.  Justice  8te|ihcn. 

DEONANDAN  PERSHAD  SINGH,— Petitioner, 

Versus 

EMPEROR,— Opposite  Party. 

Pttnal  Cifds  (Art  XLV  of  1860^,  r.  ISl^Briher^-Erid^'Hrf  Ad  (I  of  lS72j.^lU 
(bj—JSridrMte  of  acnftHplice^Admisslb'tlittf^Corirphoratian^Brihe-yirer  ami  Kitmnta  to 
patfmeiU  nf  bribe, 

Tbe  iierwD  wUo  given  the  bribe  im  an  abettor  of  the  offence  under  &  161,  I.  P.  C,  and  a& 
iwch  an  accomplice.  But  all  |>erHoii8  coming  technically  within  the  category  of  accomplices 
cannot  be  treated  a«  precinely  on  the  same  footing,  and  no  general  rule  on  the  subject  can  be 
laid  down.  The  wituenncs  to  the  payment  of  a  bribe  are  not  accomplices  unlets  they  bad  co- 
operated in  tbe  payment  of  tbe  bribe,  cht  were  instrumental  in  the  negotiations  for  ity  pay- 
ment. 

Where  the  bribe-gfiver  docs  not  offer  a  bribe  willingly,  but  the  official  concemeil  makoa 
UHC  of  his  official  position  to  enforce  his  illegitimate  demaml,  and  the  witnesses  as  to  payment 
of  bribe  are  not  striving  to  save  them^Hilves  by  throwing  the  blame  for  the  offence  upon  tbe 
bribe-taker : 

//#»W— That  a  conviction  could  be  base<l  on  the  uncorroborated  testimony  of  such  witnesses 
though  accomplices.  At  any  rate  they  are  such  witnesses  that  a  much  slighter  d^ree  of  cor- 
roboration is  needed  to  establish  their  cre<lit  than  would  be  the  case  if  they  were  entirclv 
voluntary  accomplices  in  the  c^ence  which  they  B)>eak  to. 

The  facts  of  the  case  material  to  this  rejwrt  will  appear  from  the 

judgment. 

Mr.  //i7/,  Mr.  A  liahini  and  Moulvi  Z.  R.  ZahUl^  for  the  Petitioner. 

Mr.  Douglas  White,  for  the  Crown. 

The  Judgment  of  the  Court  was  as  follows  : — 

The  Petitioner,  Deo  Nandan  Pershad,  was  a  Head  Constable  of  the 
District  Police  of  Lohardaga  stationed  at  Silli  Thana.  He  was  convicted 
on  trial  before  the  Joint  Magistrate  at  Ranchi  of  three  offences  under  sees. 
161  and  1(55,  I.  P.  C.  The  three  offences  really  formed  jmrt  of  one  tran- 
saction and  though  a  sentence  of  one  year's  rigorous  imprisonment  was 
passed  for  each  offence  the  Magistrate  ordered  that  the  sentences  should 
run  concurrently.  In  addition,  the  Petitioner  was  sentenced  to  a  fine  of 
Rs.  43  or  in  default  rigorous  imprisonment  for  a  further  period  of  one 
month. 

On  appeal  to  the  Judicial  Commissioner  of  Chota  Nagpur  the  convic- 
tions and  sentences  were  upheld. 

The  present  rule  was  obtained  from  this  Court  on  the  main  ground  that 
the  conviction  of  the  Petitioner  rests  entirely  on  the  evidence  of  accom- 
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plices  and  that  that  evidence  has  not  been  corroborated  as  to  material  parti- 
culars connecting  the  Petitioner  with  the  offence. 

The  learned  Counsel  in  supporting  the  rule  has  contended  that  the 
Jutlge  has  misdirected  himself  as  to  what  persons  are  accomplices,  as  to 
the  nature  of  the  evidence  necessary  to  corroborate  the  evidence  of  an 
accomplice :  and  further  that  he  has  erred  in  law  in  holding  that  the 
person  who  gave  the  bribe  was  not  an  accomplice  of  the  person  who  re- 
ceived it. 

The  case  for  the  prosecution,  stated  briefly,  was  that  the  complainant 
was  the  lessee  of  certain  jungle  in  which  lac  was  produced  and  that  on  the 
21st  and  22nd  April  1905  one  Data  cut  and  carried  off  lac  valued  at  about 
Rs.  200.  The  lessee  complained  at  the  Silli  Thana  on  the  23rd  April,  but 
was  told  to  come  again  on  the  24th.  On  the  24th  April  the  accused,  who 
was  Head  Constable  at  the  Thana,  demanded  Rs.  50  from  the  complainant 
as  a  bribe  for  enquiring  into  and  sending  up  the  case  for  trial,  and  com- 
plainant after  some  objection  finally  agreed  to  pay  him  Rs.  50.  The  sum 
of  Rs.  20  was  paid  to  the  accused  on  the  27th  April :  another  sum  of 
Rs.  20,  on  the  28th  April ;  and  on  the  30th  April  a  goat  valued  at  Rs.  3 
was  handed  over  to  him. 

To  prove  the  demand  of  the  bribe  by  the  accused  there  was  the  evi- 
dence of  complainant  and  his  mother  (P.  W.  1  and  2)  and  Sainath  Chow- 
kidar  (P.  W.  7).  To  prove  the  delivery  of  the  first  sum  of  Rs.  20  there 
was  the  evidence  of  Phand  (P.  W.  4)  and  Gurdyal  (P.  W.  5)  who  obtained 
the  money  from  one  Chamer  and  stood  security  for  its  repayment  and 
Budhan  Chowkidar  (P.  W.  11)  who  was  present  with  complainant  and 
Gurdyal  when  the  money  was  handed  over  to  the  accused.  To  prove  the 
payment  of  the  second  sum  of  Rs.  20  there  was  the  evidence  of  Radha 
Nath  who  lent  the  money  to  the  complainant,  on  pledge  of  his  three 
bullocks,  and  of  Gurdyal  and  Bhudan  in  whose  presence  the  money  was 
handed  to  the  accused.  And  to  prove  the  delivery  of  the  goat  there  was 
the  evidence  of  Jhumak  Ahir  who  sold  the  goat  for  Rs.  3  and  4  others 
(P.  W.  10,  12,  13  and  9)  through  whose  hands  the  goat  passed  till  it  was 
delivered  to  the  accused. 

The  Sessions  Judge  accepted  this  evidence  as  proving  the  three  charges 
against  the  accused.  Relying  on  the  authority  of  the  case  of  Akhof/  Kumar 
Chuckerhutty  v.  Jagat  Ch.  Chuckerhutty  (1)  he  held  that  as  the  bribe  was 
paid  by  the  complainant  under  compulsion  he  could  not  be  regarded  as  an 
accomplice,  and  that  the  other  witnesses  to  the  delivery  of  the  two  sums  o| 
money  and  the  goat  to  the  Darogah  were  also  not  accomplices. 

(1)  I.  L.  R.  27  Cal.  925  (1900). 
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Ih  support  of  the  rule  the  learned  Counsel  has  first  contended  that  the 
Sessions  Judge  erred  in  law  in  holding  that  the  complainant  was  not  an 
accomplice.  He  has  urged  that  the  case  of  Akhof/  Kumar  v.  Jaffot  Cluindra 
(1)  is  no  authority  for  the  view  taken  by  the  Sessions  Judge,  as  in  that 
case  the  person  who  paid  the  money  was  in  custody  and  was  compelled  to 
pay  the  money  to  secure  his  release,  whereas  in  this  case  the  complainant 
simply  paid  the  money  to  the  accused  in  order  to  secure  the  return  of  the 
property  which  has  been  stolen  and  to  avoid  the  expense  of  a  case  in  C/Ourt. 
He  has  accordingly  contended  that  both  the  complainant  and  his  mother 
(P.  W.  1  &  2)  were  accomplices.  In  support  of  this  contention  he  has 
relied  on  the  case  of  Qneen-Empress  v.  Magan  Lai  (2)  in  which  it  was  held 
that  the  limits  of  the  application  of  the  doctrine  of  necessity  as  an  excuse 
for  an  act  otherwise  criminal  are  those  prescribed  in  sec.  94  of  the  Indian 
Penal  Code. 

On  the  authority  of  the  case  of  Queen  v.  Chandra  Cimndalin  (3)  he 
has  next  contended  that  the  evidence  of  Budhan  (P.  W.  II),  Gurdyal  (P. 
W.  5),  Sainath  P.  W.  7  and  Phand  P.  W.  4  is  no  better  than  the  evidence 
—  of  accomplices  as  they  were  cognisant  of  the  crime  and  took  no  means  to 
prevent  or  disclose  it,  and  similarly  the  evidence  of  the  witnesses  to  the 
delivery  of  the  goat. 

Further  he  has  contended  that  the  evidence  of  Radha  Nath  (P.  W.  14) 
(^nnot  be  accepted  as  sufficient  corroboration  of  the  evidence  of  the  accom- 
plices as  he  did  not  know  for  what  purpose  the  money  was  borrowed  from 
him,  and  therefore  his  evidence  failed  to  corroliorate  the  evidence  of  the  ac- 
complices on  material  points  connecting  the  accused  with  the  offence.  He 
has  therefore  argued  that  the  conviction  was  unsafe  having  regard  to  the 
rule  of  practice  laid  down  in  R.  v.  Wilkes  (4),  R.  v.  Farter  (5). 

The  result  of  these  contentions  would  appear  to  amount  to  this  that  in 
no  case  under  sec.  IGl,  I.  P.  C,  can  there  be  a  conviction,  as  the  person 
who  gives  the  bribe  and  all  persons  present  when  the  bribe  is  given  are 
accomplices  and  the  evidence  of  all  persons  who  are  not  present  and  not 
cognisant  of  the  purpose  for  which  the  money  is  taken  is  worthless  for  the 
purpose  of  corroboration.     We  are  unable  to  accept  this  view  as  correct. 

The  contention  is  no  doubt  correct  that  under  the  law  the  person  who 
gives  the  bribe  is  an  abettor  of  the  offence  under  sec.  IGl,  I.  P.  C,  and 
as  such  would  be  punishable  under  sec.  116,  I.  P.  C.  He  must  therefore 
be  regarded  as  an  accomplice,  and  the  rule  of  practice  would  then  apply 
which  lays  down  that  it  is  generally  unsafe  to  convict  an  accused  on  the 
evidence  of  an  accomplice  unless  corroborated  in  material  particulars  con- 

(2)  I.  L.  R.  H  Bora.  116  (1899).  (3)  27  W.  R.  Cr.  L.  55. 

(4)  7  Carr.  ami  Payne  272  (1836).  (5)  8  Carr.antrPayneil 05^(1 837). 
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necting  the  accused  with  the  offence.  But  at  the  same  time  we  agree 
with  the  view  taken  by  the  Judges  of  the  Bombay  High  Court  in  the  case 
of  King^Emperor  v.  Malliar  Martand  Kidkami  (6)  that  in  considering 
whether  this  rule  of  practice  applies  to  any  particular  case  it  must  be 
remembered  that  all  persons  coming  technically  within  the  category  ot 
accomplices  cannot  be  treated  as  precisely  on  the  same  footing,  and  that 
no  general  rule  on  the  subject  can  be  laid  down. 

Even  though  in  this  case  the  circumstances  are  not  such  as  to  place 
it  on  all  fours  with  the  case  of  Akhoy  Kumar  v.  Jagat  Chandra  (1)  still 
it  cannot  be  lost  sight  of  that  it  was  not  the  complainant  who  willingly 
offered  the  bribe  but  it  was  the  accused  who  demanded  it  before  he  would 
take  up  the  charge  lodged  by  the  complainant  and  that  he  made  use  of 
his  official  position  to  enforce  his  demands.  The  mere  fact  that  the  accus- 
ed offered  to  secure  the  restoration  of  the  stolen  property  rather  than  the 
conviction  of  the  offender  makes  little  difference.  He  refused  to  act  at 
all  or  ever  to  read  the  complainant's  information  till  the  bribe  was  paid, 
and  though  complainant  in  the  end  agreed  to  pay  it  he  did  it  of  necessity 
rather  than  of  his  own  free  will.  It  is  possible  that  the  circumstances  of 
the  present  case,  particularly  the  facts  that  the  accomplices  are  not  striving 
to  save  themselves  by  throwing  the  blame  for  the  offence  on  the  accused, 
but  are  rather  doing  the  reverse,  and  that  their  guilt,  such  as  it  is,  is 
plainly  not  being  used  as  an  instrument  to  induce  them  to  give  evidence, 
are  such  as  would  justify  the  exceptional  treatment  mentioned  in  7?.  v. 
Chagan  Dayaram  (7),  that  is,  are  such  as  to  justify  a  conviction  on  the 
uncorroborated  testimony  of  accomplices.  They  are  certainly  such  that 
a  much  slighter  decree  of  corroboration  is  needed  to  establish  their  credit 
than  would  be  the  case  if  they  were  entirely  voluntary  accomplices  in  the 
offences  which  they  speak  to. 

And  from  this  point  of  view  the  corroboration  of  the  statements  of 
the  complainant  and  his  mother  is  ample.  The  persons  who  lent  the 
money  to  the  complainant  and  the  persons  who  were  present  when  it  was 
paid  cannot  in  our  opinion  be  held  to  be  accomplices  of  the  accused.  The 
circumstances  of  the  present  case  very  much  resemble  those  in  Queen  v. 
Deodhar  Singh  (8),  where  it  was  held  that  witnesses  to  the  payment  of 
bribe  were  not  accomplices  unless  they  had  co-operated  in  the  payment 
of  the  bribes,  or  were  instrumental  in  the  negotiations  for  their  payment, 
and  they  differ  materially  from  those  in  jR.  v.  Chandra  (.3)  decided  in  an 
opposite  sense.  We  also  hold  that  in  a  case  like  the  present  the  evidence 
of  the  persons  from  whom  the  money  was  obtained   may  be  accepted  as 

(6)  I.  L.  R.  26  Bom.  27  Cal.  144  (1899).  (7)  I.  L.  R.  14  Bom.  331  at  p.  344  (1S90). 

(8)  I.  L.  R.  27  Cal  144  (1899). 
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corroborating  the  story  of  the  complainant.  As  to  the  delivery  of  the 
goat  the  evidence  is  not  in  our  opinion  open  to  objection  as  the  evidence 
of  accomplices  and  folly  proves  its  delivery  to  the  accused. 

Both  the  lower  Courts  have  tested  the  evidence  of  the  witnesses  with 
care  and  have  accepted  it  as  entitled  to  reliance.  Under  these  circum- 
stances, and  having  regard  to  the  fact  that  there  is  ample  corroboration 
of  the  evidence  of  the  complainant,  we  decline  to  interfere  and  discharge 
the  rule. 

Rule  discharged. 


(26  A.  W.  N.,  142.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  ALLAHABAD. 

April  21      [CRIMINAL  REFERENCE  No.  176  of  1906.]         1906. 

Present : — Sir  Stanley,  Chief  Justice. 

JAGDEO  SINGH,— Applicant, 

Versus 
EMPEROR,— Opposite  Party. 

Qfde  of  Cnminal  Procftdure  (Act  V  of  1898 )y  $,  110 — Seat rity  far  good  behariovr — 8mh- 
ifiqn^nt  conviction — Forfeiture  of  h&nd — Imprigonment  for  unexpired  portion  of  period  for 
which  tecurity  had  been  given. 

Held  that  where  a  person  has  given  security  for  good  behaviour  and  is  subsequently  con- 
victed (of  criminal  trespass)  the  amount  of  his  forfeited  bond  may  be  exacted,  but  he  cannot 
be  forthwith  committed  to  prison  for  the  unexpired  portion  of  the  term  for  which  security 
had  been  taken.  Semhle  the  Magistrate's  remedy  is  to  take  fresh  proceedings  under  Chapter 
VIII. 

The  applicant  Jagdeo  Singh  was  in  June  1901  called  upon  to  furnish  security  for  his  good 
behaviour  for  three  years  or  in  default  to  suffer  rigorous  imprisonment.  The  security  was 
furnished  and  Jagdeo  Singh  was  released. 

On  October  2nd  1905,  Jagdeo  Singh  was  convicted  of  the  offence  of  criminal  trespass. 
Jagdeo  Singh  was  on  October  16th  sent  to  prison  for  the  unexpired  balance  of  the  three 
years,  unless  he  furnished  fresh  security,  and  later  the  amount  of  his  forfeited  bond  was 
exacted. 

The  Sessions  Judge  of  Gorakhpur,  in  referring  the  case  to  the  High 
Court,  remarked : — 

"  The  only  order  which  in  my  opinion  is  wrong  and  contrary  to  law  is  the  order  of  Pandit 
Ijachman  Sitaram  Kher  of  16th  October  1905,  whereby  he  conmiitteil  Jagdeo  Singh  to  prison 
to  suffer  rigorous  imprisonment  unless  and  until  he  furnished  fresh  security  because  the  secu- 
rity originally  furnished  had  been  forfeited. 

"  I  can  find  no  section  in  the  C'rirainal  Procedure  Code  under  which  such  an  ortler  can  be 
passed.  Section  126  of  the  Code  does  not  apply.  It  is  only  under  that  section  and  section  123 
of  the  Cotle  that  a  person  can  be  imprisoned  in  default  of  furnishing  the  security  demandetl  and 
under  these  sections  a  Magistrate  can  only  commit  to  jail  for  a  period  of  one  year.  On  16tli 
October  1906  only  one  year  four  months  and  nine  days  had  passed  out  of  the  period  of  three 
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yenro,  8o  that  Pandit  Lachmau  Sitaram  Kher  hag  been  coramittetl  to  jail  for  a  period  consider- 
ably over  one  year.  But  in  my  opinion  there  is  no  section  in  the  Code  which  enables  him  to 
commit  to  jail  in  this  way  for  any  period  whatsoever.  Chapter  XLII  of  the  Code  does  not 
aathorise  it.  That  Chapter  only  enables  a  Magistrate  to  commit  to  the  civil  jail  for  six 
months,  if  the  penalty  onlereil  to  be  paid  cannot  be  recovered. 

It  was  in  the  Magistrate's  option  to  enforce  the  penalty  or  not,  but  I  fail  to  see  how 
he  also  had  power  to  conunit  to  jail  and  thereby  doubly  punish  Jagdeo  Singh. 

If  the  bond  for  Rs.  500  has  been  forfeited,  it  may  be  that  the  Magistrate  can  take  fresh 
proceedings  under  Chapter  VIII  against  him  and  call  on  him  again  to  provide  security,  but  I 
know  of  no  section  which  enablcH  him  thus  summarily  to  sentence  Jagdeo  Hingh  to  one  year 
and  seven  months'  rigorous  imprisonment  as  he  has  done.'' 

Stanley^  C.  J. — For  tlie  reasons  stated  by  tlie  learned  Sessions  Judge 
I  allow  this  application  and  set  aside  the  order  of  Pandit  Lachman  Sitaram 
Kher,  dated  the  16th  of  October  11)05,  and  further  direct  that  if  Jagdeo 
Singh  has  given  security  (bail — Ed.)  as  directed  by  the  order  of  the  Ses- 
sions Judge  of  the  6th  of  March  1906,  that  security  shall  be  discharged* 
If,  on  the  other  hand,  Jagdeo  Singh  is  in  jail  he  will  be  at  once  released. 
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ABU   BAKAR   r.   THE  MUNICIPALITY   OF   NEGAPATAM. 

(I.  L.  R.,  29  Mad.,  185.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Oct.  9,  IG       [CRIMINAL  REVISION  No.  151  of  1905.]  1905. 

Present : — Sir  S.  Subrahmania  Ayyar,  Offg.  Chief  Justice. 

ABU  BAKER— (Accused),— Petitioner, 

Versus 

THE  MUNICIPALITY  OF  NEGAPATAM— Respondent. 

I>iMrtct  Mumc'ipalltleji  Act  (JladrasJ  IV  of  1SS4y  w.  107,  191—Marhi,  defiHlthm  of— 
Use  of  at  marhet,  wh<U  amounts  to. 

Private  property  is  usetl  as  a  market  when  it  is  usetl  as  a  public  place  for  buying  anil 
selling. 

Where  a  private  market  hatl  been  oricral  to  be  closed,  a  pernon  using  the  place  for  ^ellinfr 
ftsh  and  flesh  after  a  license  hatl  been  refusetl  is  guilty  of  an  offence  under  section  197  of  the 
Madras  District  Municipalities  Act,  or  at  any  rate,  of  an  offence  under  section  191. 

The  petitioner  in  this  case  was  charged  with  having  sold  mutton  with- 
out having  obtained  a  license  before  the  Bench  of  Magistrates  at  Nega- 
patain.  The  place  where  the  accused  sold  the  mutton  was  originally  a 
market  which  was  closed  by  order  in  1888.  The  accused  applied  for  a 
license  which  was  refused. 

The  accused  was  convicted  under  sections  191,  197  and  264  of  the 
Madras  District  Municipalities  Act  and  the  conviction  was  affirmed  on 
appeal. 

The  accused  preferred  this  criminal  revision  petition. 

V.  Rtjru  NamUar  for  petitioner. 

The  respondent  was  not  represented. 

Order. — The  convictions  in  these  cases  are  clearly  sustainable.  The 
place  where  the  fish  or  mutton  was  sold  was  originally  a  recognized 
market.  It  was  closed  under  orders  in  1888.  No  license  having  since 
been  granted  for  the  use  of  the  place  as  a  market,  the  sales  conducted  by 
the  accused,  in  respect  of  which  the  charges  are  made,  are  punishable 
under  section  197  of  the  District  Municipalities  Act,  if  the  use  of  the 
place  which  is  private  property  was  as  a  market,  i.e.,  as  a  public  place 
for  buying  and  selling,  such  being  the  meaning  of  the  term  "  market "  in 
law  {see  Bouvier's  '  Law  Dictionary,'  volume  II,  p.  316).  Even  if  it 
were  otherwise,  the  accused  were  guilty  of  an  offence  under  section  191, 
clause  (2),  of  the  Act  as  they  without  license  sold  "  flesh  "  or  fish  "  intend- 
ed for  food."     The  petitions  are  dismissed. 
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EMPEROR   t\   PALANIAPPAVELAN. 

(I.  L.  R.,  29  Mad.,  187.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Oct.  10        [CRIMINAL  REFERENCE  No.  49  of  1905.]  1905. 

Present : — Sir  8.  Snbrahmania  Ayyar,  Offg.  Chief  Justice. 

EMPEROR  r.  PALANIAPPAVELAN  and  another. 

Accused  jm-wn^Xotice  to  arrtMed  person  yipce^mry  before  order  in  hh  fatHmr  can  be  set 
aJtide, 

An  order  by  a  Magistrate  cli recti ng  payment  of  comjHsnsation  to  the  accused  ought  not 
to  be  Het  asi<le  on  appeal  without  notice  to  the  accused.  It  will  also  be  safer  to  give  notice 
to  the  officer  appointetl  by  the  Local  Government  referred  to  in  section  422  of  the  Code  of 
Criminal  Procedure. 

The  facts  iiecessarj^  for  this  report  are  set  out  in  the  judgment. 

The  Public  Prosecutor  (Mr.  E.  B.  Powell)  opposed  the  Reference. 

Order. — In  this  case  the  order  awarding  compensation  to  the  accused 
was  reversed  on  the  appeal  preferred  by  the  complainant,  but  without 
notice  either  to  the  accused  or  to  the  Public  Prosecutor.  There  is  no 
express  provision  directing  that  notice  should  be  given  to  the  former  in 
such  a  case.  But  on  the  principle  audi  alteram  partem  the  accused  shoulil- 
have  notice  of  the  appeal  in  order  that  they  may  have  an  opportunity  of 
supporting  the  order  passed  in  their  favour. 

As  regards  the  view  suggested  by  the  Sessions  Judge  it  would  seem 
that,  according  to  the  letter  of  the  law,  notice  to  the  officer,  if  any, 
appointed  by  the  local  Grovernment  referred  to  in  section  422  of  the 
Criminal  Procedure  Code  is  necessary  even  in  such  cases  where  the  appeal 
is  not  summarily  rejected  though  there  seems  little  reason  for  notice  to 
that  officer  in  a  matter  in  which  the  accused  only  are  really  interested. 
Though  the  point  is  somewhat  doubtful  it  seems  to  me  that  the  safer 
course  in  cases  like  this  is  to  give  notice  to  both  the  accused  and  the  officer 
referred  to  when  the  appeal  is  not  summarily  rejected.  The  order  of  the 
Appellate  Court  is  set  aside  and  the  Criminal  Appeal  No.  75  of  1905  will 
be  replaced  on  the  file  of  Sub-divisional  First-class  Magistrate,  Dindigul, 
and  disposed  of  according  to  law  after  notice  to  the  accused  and  the 
Public  Prosecutor. 
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EMPEROR   r.   KARUPPANA   PILLAI. 

(I.  L.  R.,  29  Mad.,  188.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Oct.  17.       [CRIMINAL  REFERENCE  No.  74  of  1905.]  1905. 

Present : — Mr.  Justice  Boddam  and  Mr.  Justice  Moore. 

EMPEROR  r.  KARUPPANA  PILLAI  and  another. 

Criminal  Procedure  Code,  (Act  V  of  1898),  s.  423— Order  vnder  diretiiHg  payment  of  eottM 
not  an  enJianeement  of  tentence — Ckmii  Fee*  Act  (  VII  of  1870.) 

An  ortler  umler  section  31  of  the  Court  Fees  Act  directing  the  accused,  on  appeal  against 
conTiction,  to  pay  the  costs  of  the  complainant  is  not  an  enhancement  of  tho  sentence. 

The  facts  necessary  for  this  report  are  set  out  in  the  letter  of  refer- 
ence which  is  as  follows ; — 

"  Under  section  438,  Criminal  Procedure  Code,  I  have  the  honour 
to  report  the  result  of  my  examination  of  the  records  in  Criminal  Appeal 
No.  119  of  1905  on  the  file  of  the  First-class  Sub-Divisional  Magistrate, 
Ramnad  Division. 

In  Calendar  Case  No.  132  of  1905,  the  Sub-Magistrate  of  Pamban 
convicted  two  persons  under  section  352,  Indian  Penal  Code,  and  sentenced 
the  first  accused  to  pay  a  fine  of  Rs.  5,  in  default  to  undergo  a  week's 
simple  imprisonment,  and  the  second  accused  to  pay  a  fine  of  Rs.  2,  in 
default  to  undergo  three  days'  simple  imprisonment  and  found  that,  under 
the  circumstances  of  the  case,  the  complainant  was  not  entitled  to  either 
cost  or  compensation.  The  Sub-Divisional  Magistrate  while  confirming 
the  Sub-Magistrate's  order  in  appeal,  also  directed  that  the  accused  should 
pay  Rs.  1-8-0  to  the  complainant,  and  this  order  the  Sub-Divisional  Ma- 
gistrate has  passed  under  section  31  of  the  Court  Fees  Act.  Under  that 
section  the  convicting  (-ourt  has  to  make  such  an  order  ;  and  the  Sub- 
Magistrate  in  this  case  having  found  that  the  complainant  was  not  entitled 
to  any  cost  or  compensation,  the  Sub-Divisional  Magistrate's  order  in 
appeal  directing  the  accused  to  pay  costs  to  complainant  is  illegal  as  it 
amounts  to  an  enhancement  of  the  sentence.  I  submit  that  the  order  of 
the  Sub-Divisional  Magistrate  be  set  aside." 

The  Public  Prosecutor  (Mr.  E.  B.  Powell)  in  support  of  the  Refer- 
ence. 

Order. — We  think  that  the  Sul>Di  visional  Magistrate's  order  in 
appeal  directing  the  accused  to  pay  the  costs  of  the  complainant  is  not 
illegal  as  it  does  not  amount  to  an  enhancement  of  sentence.  The  order 
is  made  under  section  31  of  the  Court  Fees  Act,  and  is  entirely  irrespec- 
tive of  the  penalty  or  sentence  passed  under  the  Indian  Penal  Code  or  the 
Criminal   Procedure   Code.     It  has  been  held  in  Madan  Mandid  v.  Ilaran 
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Ghose  (1)  that  it  forms  no  part  of  the  sentence,  and  the  Court  Fees  Act 
itself  says  that  "  the  Court  shall  in  addition  to  the  penalty  imposed  "  order 
it  to  be  paid.  It  is  not  therefore  any  part  of  the  sentence,  and  the  order 
of  the  Sub-Divisional  Magistrate  in  appeal  correcting  the  omission  of  the 
Court  below  to  order  it  to  be  paid  does  not  amount  to  an  enhancement  of 
the  sentence. 

We   disagree   with   the   decision   in    Queen-Empress    v.     lanuavelu 
Chetti  (2).  ^ 


(L  L.  IL,  29  Mad.,  190.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Oct.  16,  17   [CRIMINAL  REVISION  No.  146  of  1905.]  1905. 

Fresetit : — Mr.  Justice  Boddam  and  Mr.  Justice  Moore. 

MUTHIAH  CHETTI  and  others— (Accused-Appellani's), 
Petitioners, 

1  ''ersus 

EMPEROR,— Respondent. 

(YuHiHal  Procedure  Code,  Act  V  of  1898,  m.  1 06 —Appellate  Court  caknot  hind  oeer  to 
Iteep  peace  when  Lower  Court  mt  one  of  tfte  cla$s  re/erred  to  in  the  section,  and  no  bi-mch  of 
the  jteace  committed. 

An  accused  pereoii  caunot  be  bound  over  to  keep  the  peace  under  section  106  of  the  Ckxie 
of  Criminal  Procedure  unless  he  is  convicted  of  an  offence  of  which  a  breach  of  the  peace  is  a 
necessary  ingredient  and  unless  it  is  found  that  a  breach  of  the  peace  has  actually  occurred. 

An  Appellate  Court  cannot  exercise  the  power  under  the  section  when  the  accused  has  not 
been  convicted  by  a  Court  such  as  is  referred  to  in  the  section. 

The  petitioners  in  this  case  were  charged  with  several  others,  in  all 
numbering  100,  with  liaving  demolished  the  roof  of  a  shed  belonging  to 
P.  W.  13.  They  were  tried  before  the  Second-class  Magistrate  of  Tiruji- 
pattur,  and  their  defence  was  that  the  land  was  the  property  of  the  fir:*t 
accused  and  that  they  had  a  right  to  demolish  the  shed.  The  Sub-Magis- 
trate convicted  the  accused  of  oflfenccs  under  sections  147  and  426  of  the 
Indian  Penal  Code  and  passed  sentences  of  fines  on  them.  He  found  that 
no  force  or  violence  had  been  used  to  any  person. 

On  appeal  by  the  petitioners,  the  conviction  under   section   426   was 

set  aside   and   the   conviction  under  section  147  was  altered  to  one  under 

section  143.     The  sentences  were   confirmed,   and   in   addition,   the   first 

accused   was   bound   over  under  section  106  of  the  Code  of  Criminal  Pro* 

(I)  I.  L.  R.,  20  Cal,  687.  (2)  I.  L.  R.,  22  Mad.,  153. 
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cedure  to  keep  the  peace  for  one  year  in   two  sureties  of   Rs.   500 -each, 
and  the  rest  in  two  sureties  of  Rs.  50  each. 

The  accused  preferred  this  criminal  revision  petition. 

Sir  V.  Bhasht/am  Ayyangar  for  first  and  second  petitioners. 

Mr.  M.  A.  Thirunarayana  CItariar,  V.  Krislinaswami  Ayyar  and  5. 
Srinivasa  Ayyangar  for  petitioners  No.  3.  to  G. 

The  Public  Prosecutor  (Mr.  Powell)  in  support  of  the  conviction. 

Judgment. — The  appellants  have  been  convicted  of  being  members  of 
an  unlaw^ful  assembly  and  have  been  fined  under  section  143,  Indian  Penal 
Code.  They  have  also  been  bound  over  to  keep  the  peace  under  section 
106,  Criminal  Procedure  Code. 

We  are  clearly  of  opinion  that  the  conviction  was  right.  It  is  found 
that  the  appellants  with  others  to  the  number  of  100  armed  with  aruvals, 
sticks,  etc.,  went  to  a  piece  of  land  claimed  by  the  prosecutor  with  the 
object  of  taking  possession  of  it  and  demolishing  a  building  upon  it  and 
though  no  force  or  violence  was  used — that  was  because  the  prosecution 
party  were  overawed  and  did  not  come  into  conflict  with  them. 

It  is  however  contended,  and  we  think  rightly,  that  the  accused  in  the 
circumstances  of  this  case  were  improperly  bound  over  to  keep  the  peace 
under  section  106,  Criminal  Procedure  Code,  inasmuch  as  (1)  they  were 
convicted  by  a  Second-class  Magistrate  only  and  not  before  a  Court  8uch 
as  is  named  in  the  section  and  (2)  they  have  not  been  convicted  of  an 
ofFence  involving  a  breach  of  the  peace. 

We  think  that  the  power  given"  to  an  4pp®W»*^  Court  to  make  an 
order  under  this  section  is  not  an  unlimited  power  to  make  such  an  order 
in  any  circumstances,  but  is  to  be  taken  as  giving  the  Appellate  (*ourt 
[)Ower  to  do  only  that  which  the  lower  Court  could  and  should  have  done, 
and  therefore,  that  the  power  of  the  Court  to  pass  such  an  order  is  confined 
to  cases  where  the  conviction  has  been  by  a  Court  named  in  the  section 
and  in  circumstances  required  by  the  section. 

It  has  been  held  that  the  word  "  involving  a  breach  of  the  peace  "  in 
the  section,  require  that  a  breach  of  the  peace  should  be  an  ingredient 
of  the  offence  proved,  and  that  before  the  section  can  be  put  in  force  there 
must  be  a  finding  that  a  breach  of  the  peace  has  occurred  (see  Baidya 
Xath  Majumdar  v.  Niharan  Chunder  Gape  (1)  and  Kannookaran  Aunhu" 
mcul  and  others  v.  Emperor  (2) ).  As  in  this  case  there  was  no  finding 
that  a  breach  of  the  peace  had  been  committed,  and  the  offence  for  which 
the  accused  were  convicted  did  not  necessarily  involve  a  breach  of  the 
peace  and  no  breach  of  the  peace  was  in  fact  committed,  we  sot  aside  the 

(1)  L  L.  R.,  80  Cal.,  98.  (2)  L  L.  R.,  26  Mad.,  469. 
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order  requiring  the  accused  to  give  security  for  keeping  the  peace,  and  the 
bonds  if  already  executed  will  be  cancelled. 

Except  as  above,  we  affirm  the  convictions  and  sentences. 


(I.  L.  R.,  29  Mail.  192.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Dec.  11  [(CRIMINAL  APPEAL  No.  298  of  1905.]  1905. 

^  Present : — Mr.  Justice  Boddam  and  Mr.  Justice  Moore. 

EMPEROR  V,  RAMASAWMY  RAJU. 

Madm9  Difftrirt  Police  Act  (XXIV  of  1859),  #.  44  ^Police  conntahle  lUft  retnrmmftoduiy 
aft  fir  expiry  of  lea  re  guilty  of  offence  nnd^. 

A  police  constable,  who,  having  obtained  casual  leave,  does  not  retuni  to  dutj  o»  th« 
expiry  of  such  leave  and  stays  away  without  obtaining  fresh  leave,  is  guilty  under  seclioti  U 
of  Act  XXIV  of  1859  of  the  offence  of  '  ceasing  to  perform  the  duties  of  his  office  wkhoiit 
leave/ 

The  facts  necessary  for  this  report  are  set  out  in  the  judgment. 
The  Public  Prosecutor  (Mr.  Powell)  for  appellant. 

Judgment, — We  think  the  order  of  acquittal  in  this  case  must  be  set 
aside. 

The  accused,  a  police  constable,  was  charged  under  section  44  of  Act 
XXIV  of  1859  with  "  ceasing  to  perform  the  duties  of  his  office  without 
leave."  It  appears  that  he  applied  for  leave  which  was  refused.  He 
then  obtained  three  days'  casual  leave,  and  whilst  on  such  leave  again 
applied  for  long  leave  which  was  again  refused.  He  did  not  however 
return  to  duty  at  the  expiry  of  his  casual  leave  but  stayed  away  without 
leave.  Having  stayed  away  from  duty  for  over  one  month  sanction  was 
granted  for  his  prosecution  under  the  above  section,  and  the  Stationary 
Sub-Magistrate  of  Madura  Town  tried,  convicted,  and  sentenced  him  to  a 
fine  of  Rs.  12  or  in  default  one  week's  simple  imprisonment.  On  appeal 
the  Sub-Divisional  First-class  Magistrate  set  aside  the  conviction  and 
acquitted  him,  holding  that  the  facts  proved  did  not  constitute  the  oflFe»cc 
of  "  ceasing  to  perform  the  duties  of  his  office  without  leave  "  inasmuch 
as  he  was  on  casual  leave  and  merely  overstayed  his  leave. 

We  think  that  is  wrong.  We  arc  of  opinion  that,  if  a  police  constable 
is  granted  casual  leave  for  a  limited  period  and  does  not  at  the  end  of  that 
period  resume  his  duties  as  a  police  constable,  he  withdraws  himself  from 
his  duties  and  "  ceases  to  perform  the  duties  of  his  office  without  leave  " 
within  the  meaning  of  the  section. 
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The  intention  of  the  section  is  to  render  police  constables  liable  to 
punishment  for  such  neglect  or  breaches  of  duty  as  are  not  punishable 
under  section  10  of  the  Act  such  as  desertion  :  prima  fucie^  a  constable 
absent  without  leave  is  guilty  of  "  ceasing  to  perform  his  duty,"  The  fact 
that  he  has  been  permitted  to  be  absent  on  casual  leave  for  a  time  immedi- 
ately anterior  to  his  absenting  himself  from  duty  can  make  no  difference 
in  his  offence.  At  the  expiry  of  his  casual  leave  he  should,  presumably, 
he  on  duty  and  his  own  omission  to  return  to  duty  cannot  make  his  con- 
duct less  an  offence  than  if  he  had  returned  to  duty  and  then  ceased  to 
perform  his  duty. 

We  therefore  set  aside  the  acquittal  of  the  First-class  Sub-Divisional 
Magistrate  and  restore  and  confirm  the  conviction  and  sentence  of  the 
Stationary  Subordinate  Magistrate. 
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JOSEPH   ISAAC  JOSEPH   HYAM  >.   THE  CALCUTTA  COfePORATION. 

(3  C.  L.J.,571.) 

IN  THE  HIQH  COURl:  OF  JUDICATURE  AT  CALCUTTA. 

April  21  .      [CRIMINAL  REVISION  No.  27C  of  1906.]  1906. 

Present :— -Mr.  Justice  Mitra  and  Mr.  Justice  Holtnwood. 

JOSEPH  ISAAC  JOSEPH  HYAM 
Versus 
''.'  .  THE  CALCUTTA  CORPORATION. - 

Valcutta  Mnniclital  Act,  III  (B.  C. J  of  1890,  sec.  449'-ScheduU  XVII,  RuU  IT.-^De^ 
molitim  of  building*  ouUide  MHctiowd  plan  and  existing  for  a  long  time,  illegal. 

What  a  Magistrate  is  empowered  to  direct  to  be  demolished  under  section  449  of  the 
Calcutta.  Municipal  Act,  is  work  which  forms  part  of  the  plan  sanctioned,  and  which  contxa- 
ven€8  some  provision  of  the  Act  or  of  the  bye-laws  in  force  with  reference  to  the  erection  of 
buildings,  and  not  buildings  outside  such  sanctioned  plan  and  existing  for  a  long  time. 

The  facts  appear  sufficiently  from  the  judgment* 
Mr.  Caspersz  and  Babu  Proms  Cliandra  Aiitter  for  the  Petitioner. 
Mr.  B.  C.  Mitter  and  Mr.  G.  Sircar  (for  Babu  Dwarka  Nath  Chak^ 
ravarti)  and  Babu  Peary  Mohun  Banerji  for  the  Opposite  Party, 

The  judgment  of  the  Court  was  delivered  by 

Alitra^  J. — ^This  is  a  Rule  calling  upon  the  Municipal  Magistrate  of 
Calcutta  to  show  cause  why  his  order,  dated  the  23rd  February  1906, 
directing  the  dcinolition  of  the  existing  godown  belonging  to  the  petitioner 
Vrithin  two  months  from  the  date  of  the  order,  should  not  be  set  aside* 

There  are  a  number  of  grounds  taken  in  the  petition  presented  to  this 
Court,  but  it  is  not  necessary  for  us  to  deal  with  tiiem  except  the  fourth 
ground,  namely,  that  the  order  of  demolition  is  not  warranted  by  the  pro- 
visions of  section  449  of  Act  III  (B.C.)  of  1899. 

The  godown  which  the  petitioner  has  been  directed  to  demolish  by 
the  order  of  the  23rd  February  has  been  in  existence  admittedly  for  a 
long  time.  It  is  not  covered  by  the  plan  which  was  sanctioned  by  the 
Corporation  in  the  year  1902.  Section  449  (1)  directs  that  on  the  appli- 
cation by  the  General  Committee  of  the  Corporation,  the  Magistrate  may 
make  an  order  directing  that  the  work  done  or  so  much  of  the  work  as 
has  been  unlawfully  executed,  be  demolished  by  the  owner  of  the  building, 
or  altered  by  him  to  the  satisfaction  of  the  Committee  as  the  case  may 
require,  or  direct  that  the  work  done,  or  so  much  of  it  as  has  been  unlaw- 
fully done,  be  demolished  or  altered  by  the  Chairman  at  the  expense  of 
the  owner  of  the  building. 

The  work,  according  to  the  Act,  must  be  done  in  accordance  with  the 
plan  sanctioned  and  according  to  the  bye-laws  in  force  with  reference  to 
tlie  erection  of  buildings,  and  the  demolition  that  may  be  directed  under 
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section  449  of  the  Act,  must  have  reference  to  snch  woik  md  not  build- 
ingt  onttide  the  MUictioned  pkn  ind  existing  for  a  long  time.  In  the 
present  esse  the  godown  which  has  been  directed  to  be  demolished  was 
never  a  part  of  the  plan  sanctioned  by  the  Corporation.  It  was,  as  we  haTS 
said,  in  existence  for  very  many  years.  The  building,  no  donbt  according; 
to  the  finding  of  the  Magistrate,  was  erected  in  contravention  of  the  plan 
sanctioned  by  the  Corporation,  in  as  much  as  it  did  not  leave  a  space 
open  as  required  by  Hale  17  of  schednle  XVII  of  the  bye-laws,  if 
that  Kale  applies  to  the  present  case.  Bat  aathority  is  not  given  bj 
section  449  of  the  Act  to  the  Magistrate  to  direct  the  demolition 
of  the  whole  or  a  part  of  a  building  which  has  been  in  existence  for  years 
and  was  in  existence  before  the  sanction  was  given.  The  section  refers 
only  ta  buildings  erected  in  contravention  of  the  plan  submitted  and 
sanctiooiM<li;y  the  Corporation. 

We,  therefore,  set  aside  the  order  of  the  Magistrate,  it  being  q>en  to 
the  Corporation  to  proceed,  if  they  are  so  advised,  in  any  other  form. 

We  express  no  opinion  on  any  of  the  other  points  argued  before  us. 

Hule  made  abioluie* 


(3  C.  L.  J.,  673.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Dec.  14.         [CRIMINAL  REVISION  No.  965  of  1904.]  1904, 

Present : — Mr.  Justice  Geidt  and  Mr.  Justice  Mookerjee. 

KARIMUDDI  FAKIR  and  another 

Versus 

NAIMUDDI  KAVIRAJ  and  another. 

Criminal  Prootdnre  Code  (Act  V  of  1898),  $ec4, 146.  517yS20^Cancelh(ioHofproemlinf^ 
untUr  $oe,  145,  Criminal  Proe^ure  Code—oriw  allowing  one  party  to  rtap  iko  crof^  xllogmL 

When  a  Magistrate  canceln  proceedings  under  section  145,  Criminal  Procedure  Ckide,  on 
the  ground  that  there  is  no  likelihood  oC  a  breach  of  the  peace,  he  has  no  jurisdiction  to  allow 
one  of  the  parties  to  reap  the  crops  to  the  exclusion  of  the  other. 

Such  an  orrler.  if  passed  under  section  51 7,  Criminal  Procedure  Code,  is  fit  to  be  set  aside 
under  section  520,  Criminal  Procedure  Code. 

Application  by  the  Second  party  in  a  proceeding  under  section  145, 
Criminal  Procedure  Code,  for  setting  aside  an  order  passed  by  the  District 
Magistrate  of  Faridpur,  cancelling  the  proceedings  and  directing  the 
attachment  to  be  withdrawn  and  allowing  the  First  party  to  reap  the 
crops. 

On  the  report  of  the  Head  Constable  of  Shibchar  Police  Station,  the 
Sub-divisional   Officer  of  Madaripur  drew  up  proceedings  under  section 
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145,  Criminal  Procedure  Code,  between  the  khas  mehal  tenants  as  the 
First  Party  and  the  petitioners  as  the  Second  Party.  The  First  Party 
thereupon  applied  to  the  District  Magistrate  of  Faridpur  for  cancelling 
the  proceedings.  The  District  Magistrate  in  his  capacity  as  Collector 
called  for  a  report  from  the  khas  mehal  Deputy  Collector  and  on  receiving 
such  report  passed  the  following  order  : — "  Proceedings  cancelled  as  the 
lands  are  khas  mehal  and  there  is  no  likelihood  of  any  breach  of  the 
peace.  The  First  Party  to  reap  the  crops  and  the  attachment  is  with- 
drawn." *'^^' 

The  Second  Party  thereupon  moved  the  High  Court  and  obtained  a 
Rule  to  show  cause  why  the  latter  nortiem  of  the  said  order  should  not 
be  set  aside. 

Mr.  S.  P.  SinJia  and  Babu  Surendra  J^atfi  GuJia  for  the  Pe^^ioners. 
Babu  Upendra  Lai  Roy  for  the  Opposite  Party*  -' 

Their  Lordships'  judgment  was  delivered  by  * 

Geidt^  J. — It  appears  that  proceedings  were  drawn  under  section  145, 
Code  of  Criminal  Procedure,  on  the  ground  that  there  was  a  dispute  re- 
lating to  land  likely  to  cause  a  breach  of  the  peace.  Subsequently  on  a 
report  made  by  the  Deputy  Magistrate,  the  District  Magistrate  passed 
this  order: — "  Proceedings  cancelled  as  the  lands  are  khas,  mehal  and 
there  is  no  likelihood  of  any  breach  of  the  peace.  The  Eirst  party  to  reap 
the  crops  and  the  attachment  is  withdrawn." 

Now,  it  appears  to  us  that  if  there  was  no  likelihood  of  a  breach  o£ 
the  peace,  the  Magistrate  should  have  cancelled  the  proceedings  without 
making  any  order  at  all  as  to  tife  reaping  of  the  crops.  If  his  order  is  to 
be  regarded  as  under  section  145,  it  is  clearly  without  any  jurisdiction  in 
the  absence  of  any  likelihood  of  a  breach  of  the  peace  ;  but  the  learned 
pleader  who  appears  for  the  Opposite  party  contends  that  the  order,  the 
first  party  is  to  reap  the  crops,  is  an  order  made  not  under  section  145 
but  section  517.  If  that  be  so,  we  have  jurisdiction  to  interfere  under 
section  520  of  the  same  Cede  and  we  think,  for  the  reasons  we  have 
already  given,  that  if  the  Magistrate  found  that  there  was  no  likelihood 
of  a  breach  of  the  peace,  he  should  have  abstained  from  making  any  order 
which  virtually  gave  possession  of  the  subject-matter  of  what  had  been  in 
dispute,  to  one  party  or  the  other. 

We,  therefore,  direct  that  the  part  of  his  order  directing  .that  tho 
First  party  should  reap  the  crops,  be  cancelled.  If  the  Magistrate  finds 
that  any  dispute  likely  to  cause  a  breach  of  the  peace  still  exists^  it  is 
competent  to  him  to  take  proceedings  under  the  Code,  to  prevent  such 
breach  of  the  peace. 

RuU  made  absolute. 
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8URESH  CHANDRA  BA8U   r.   EMPEROR. 

(3  C.L.  jr.,  575.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

ifov.  30       [CRIMINAL  REVISION  No.  1106  of  1904.]  1904 

Present : — Mr.  Justice  (^eidt  and  Mr.  Justice  Modeerjee. 

,  SURESH  CHANDRA  BASU  and  another  r.  EMPEROR. 

Criminal  Ptveed*it^  (hde^X Ad  V  of  189S),  see,  122—RtfM4al  to  accept  snretiet  ujton 
inralld  and  nnreasonable  grounds^  Acting  an  a  police  report  and  not  on  enquiry  hg  the  Magis- 
trate himself  y  improper. 

Where  a  Magistrate  refused  to  accept  sureties  tendered  by  a  person  bound  down  under 
taction  110,  Criminal  Procedure  Code,  upcm  the  following  grounds,  (i)  that  three  out  of  four 
sureties  are  not  resiilents  of  the  village  where  the  defendants  live,  (ii)  that  none  of  them  have 
sufficient .  movable  property,. (iii)  that  all  of  them  are  reported  to  be  of  bad  character  and  (iv) 
th4t  three  of  them  are  relations  of  a  person  who  was  suspected  of  receiving  stolen  property. 

Held,  that  the  first,  8econ<1  and  fourth  grounds  are  not  sufficient :  that  the  third  ground 
may  be  sufficient,  but  the  Magistrate  in  determining  that  question  cannot  act  on  a  repc^ 
Bulmiitted  by  the  police,  but  must  hold  an  enquiiy  in  respect  thereto. 

The  facts  of  the  case  appear  sufficiently  from  the  judgment. 

Mr.  P.  M.  Guha  for  the  Petitioner, 

Their  Lordships'  judgment  was  delivered  by 

Mookerjee^  J. — It  appears  that  on  the  issue  of  the  Rule,  the  Magistrate 
has  rejected  the  offers  of  the  persons  who  tendered  themselves  as  sureties, 
on  four  grounds  ;  first,  that  three  out  of  four  sureties  are  not  residents  of 
the  village  where  the  defendants  live ;  second,  that  none  of  them  have 
sufficient  nu)vable  property,  third,  that  all  of  them  are  reported  to  be  of 
bad  character  and  fourth,  that  three  of  them  ^re  related  to  one  Chundra 
Nath  Sen  who  was  suspected  of  receiving  property  stolen  by  the  defen* 
dants. 

In  our  opinion,  the  first,  second  and  fourth  of  these  grounds  are  not 
sufficient  for  rejecting  the  persons  who  tendered  themselves  as  sureties. 
No  doubt,  the  third  ground  would  be  sufficient,  but  the  Magistrate  has 
acted  on  a  report  submitted  by  the  Police  and  not  on  an  enquiry  held  by 
himself. 

We  direct,  therefore,  that  the  Magistrate  do  hold  an  enquiry  in  respect 
of  the  sureties  and  that  unless  he  finds  them  to  be  of  bad  character,  he 
accept  them  as  sureties  for  the  persons  who  have  been  ordered  to  be  bound 
over. 

As  regards  the  first  ground  taken  by  the  Magistrate,  it  appears  from 
Ihe  report  that  the  men  are  of  position  and  that  they  reside  within  a 
reasonable  distance  of  the  persons  ordered  to  be  bound  over. 

«  Rule  miule  absohtte. 
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SRIBO  KOERI  r.   EMPEROR. 

(10  C.  W.  N.,  725.) 
IS  THE  HIGH  COUBT  OF  JUDICATURE  AT  CALCUTTA. 
June  6  [CRIMINAL  APPEAL  No.  392  of  1905.]  1906. 

Present : — Mr.  Justice  Mookerjee  and  Mr.  Justice  Caspersz.    . 

SHIBO  KOERI,— Appellant,  ' 

VetiUi  ; 

EMPEROR,— Respondent. 

Murder-'InaaHUy,  iignt  and  indicia  of—Mftlanokolle  homicidal  muHia—lHcapahiiitjf  ^ 
hMowing  illofal  mUwre  ofaet^Indian  PbmI  Chde  (Act  XLVofSSOO),  see*.  8^,  302. 

The  prifloneF  who  was  charged  with  committing  murder  was  a  joong  man  ot  weak  inteU 
lect,  and  the  motiye  adtoating  the  offence  was  trivial  and  inadequate.  As  soon  as  be  had 
killed  his  uncle  by  hacking  him  on  the  head  and  neck,  with  a  sword,  the  prisoner,  rushed 
about,  brandishing  his  weapon  and  shouting  "Victory  to  Kali."  He  attempted  to  strike 
other  persons,  including  his  own  father.  When  the  paroxysm  had  passed  off,  during  the: 
police  enquiry,  the  prisoner  appeared  to  be  rational,  but  immediately  afterwards^  he  developed 
apkasia,  attempted  to  commit  suicide  and  was  undoubtedly  insane  from  that  time  for  a  period 
of  five  years  t 

i^W—That  the  above  are  the  signs  and  indicia  of  insanity  as  expressed  in  works  on  the 
subject  of  Medical  Jurisprudence,  apd  that  the  prisoner  was  suffering  from  a  fit  of  melancholic 
homicidal  mania  at  the  time  he  hacked  the  deceased  with  the  sword  and  was  by  reason  o^ 
unsoundness  of  mind,  incapable  of ,  knowing  that  he  was  doing  an  act  which  was  wrong  or 
contrary  to  law,  and  therefore  he  was  not  guilty  of  murder. 

This,  was  an  appeal  preferred  on  the  4th  of  May  1905,  ,  against  the 
conviction  and  sentence  passed  upon  the  Appellant  by  the  Sessions  Judge 
of  Purneab,  dated  the  8th  of  April,  1905. 

The  facts  nuiterml  to  the  report  appear  from  the  following  extracts 
from  the  judgment  of  the  Sessions  Court : — 

The  case  for  the  prosecution  is  that  the  prisoner  had  Deen  for  some  months  employed  as 
a  servant  by  the  deceased,  a  distant  uncle,  and  that  on  the  morning  of  February  16th,  1900, 
for  some  trifting  matter  he  picked  up  a  sword  belonging  to  Bhatku  and  struck  him  several 
blows  on  the  head  and  neck  from  which  death  ensued  after  a  short  time. 

.  Lalit  Koeri,  a  nephew  of  Bhatku,  was  stopping  at  Bhatku's  house.  He  saw  Shibo  running 
after  Basant,  who  saw  the  deceased  and  raised  an  outcry,  and  brandishing  a  bloody  sword. 
Oanga  Bam  saw  Shibo  brandishing  the  same  bloody  swonl  and  tried  to  persuade  him  to  drop 
it.  The  evidence  goes  on  that  Shibo  continued  to  dance  about,  shouting  "JaiKali"  and 
waving  his  sword.  The  villagers  gathered  round  him,  begged  him  to  give  up  the  sword.  At 
last  he  was  prevailed  upon  to  plunge  the  weapon  into  a  ditch. 

On  evidence  it  is  clearly  shown  that  the  accused  caused  the  death  of  Bhatku. 

The  important  question  is  what  was  the  mental  condition  of  the  prisoner  at  the  time  ol 
the  deed.  There  is  no  evidence  that  he  ever  displaye<l  any  signs  of  insanity  priof  to  the 
occurrence,  or  that  any  of  his  near  relatives  suffered  from  insanity.  Immediately  after  the 
occurrence,  it  is  clear  that  he  rushed  about  the  village  shoutitig  Jai  Kali  and  threatetiing  to 
ktliany  one  who  came  near  him.  He  even  ran  at  his  own  father.  During  PoHce  enquiry  he 
answered  questions  put  to  him.    A  change  came  over  him  when  he  reached  Pumeah  ;  he 
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ceased  to  speak  and  the  Civil  Surgeon  formed  opinion  that  he  was  insane  and  the  tendency  to 
insanity  aggrayatsd  by  falling  into  a  well  when  trying  to  escape. 

The  prisoner  says  he  has  no  recollection  of  the  occurrence  and  does  not  know  what  took 
]^lace. 

The  Judgment  of  the  Court  was  as  follows  : — 

The  only  question  for  consideration  in  this  appeal  is  whether  the 
prisoner  Shibo  Koeri  was  of  unsound  mind  when  he  killed  his  uncle 
Bhatku.  The  Sessions  Judge  says  : — "  Upon  this  evidence  the  assessors 
hold  that  the  prisoner  is  not  entitled  to  the  benefit  of  sec.  84, 1.  P.  C. 
They  say  that  the  excitement  which  he  showed  immediately  after  the  deed 
is  quite  natural  in  one  who  had  just  committed  murder  in  a  moment  of 
violent  passion.  This  view  seems  to  me  a  right  one.  The  medical  evidence 
as  to  his  subsequent  silence  and  melancholia  is  to  the  efEect  that  such  a 
mental  condition  might  be  due  to  a  violent  nervous  shock,  and  it  would 
seem  that  the  commission  of  the  crime  would  be  sufficient  to  cause  the 
shock." 

We  do  not  agree  with  these  views.  The  medical  evidence  and  the 
circumstances  of  the  case  point,  unmistakably,  to  the  fact  that  the  prisoner 
was  sufiEering  from  a  fit  of  melancholic  homicidal  mania  on  the  16th  Feb- 
ruary 1900 — ^the  date  of  the  occurrence.  He  is  a  young  man  of  weak 
intellect :  the  motive  actuating  the  offence  was  trivial  and  inadequate. 
As  soon  as  he  had  killed  his  uncle,  which  he  did  by  hacking  him  on  the 
l^ead  and  neck  with  a  sword,  the  prisoner  rushed  about,  brandishing  his 
weapon,  and  shouting  "Victory  to  Kali."  He  attempted  to  strike  other 
persons,  including  his  own  father.  When  the  paroxysm  had  passed  off, 
during  the  Police  enquiry,  the  prisoner  appeared  to  be  rational,  but,  im- 
mediately afterwards,  at  Purneah,  he  developed  aphasia^  attempted  to  com- 
mit suicide,  and  was  undoubtedly  insane  from  that  time  for  a  period  of 
five  years. 

In  our  opinion,  these  are  the  signs  and  indicia  of  insanity  as  expressed 
in  works  on  the  subject  of  Medical  Jurisprudence.  The  effects  of  mere 
Excitement  and  nervous  shock  would  have  passed  off  after  a  short  interval, 
they  would  not  have  necessitated  the  detention  of  the  prisoner  in  a  Lunatic 
Asylum,  for  five  years.  The  medical  evidence  supports  this  conclusion. 
In  September  1903,  when  the  prisoner  was  put  on  his  trial  the  Civil 
Surgeon  deposed : — "  It  is  probable  that  he  was  not  thoroughly  sane  on 
the  day  of  the  murder.  The  body  was  hacked  in  a  fiendish  way.  He 
must  have  been  labouring  under  great  excitement."  This  evidence  was 
admitted,  apparently,  under  sec.  509,  Or.  P.  C.  The  same  witness,  in  May 
1900,  had  said  : — "  I  consider  that  this  accused  is  a  hopeless  lunatic  *  ^  % 
In  my  opinion  the  accused  was  of  weak  intellect  and  of  a  .neurotic  tem- 
perament all  his  life  in  all   probability.    I   do  not  think  that  be  w«3 
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thoroughly  sane  on  the  16th  February  last  The  state  of  the  corpse  and 
the  way  in  which  it  had  been  hacked  about,  by  the  sword  lead  me  to 
think  that  the  person  who  caused  the  death  was  mentally  unsound." 

We,  therefore,  set  aside  the  conviction  and  sentence.  We  find  that 
the  Appellant  Shibo  Koeri  did  kill  Bhatku  Koeri,  biit  that,  by  reasons  of 
unsoundness  of  mind,  he  was  incapable  of  knowing  that  he  was  doing  an 
act  which  was  wrong  or  contrary  to  law  and  that  he  is,  therefore,  not 
guilty  of  the  offence  of  murder. 

Accused  acquitted. 

(10  C.  W.  N.,  773.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

Dec  12  [CRIMINAL  REVISION  No.  1038  of  1905. J  1905 

Present : — Mr.  Justice  Brett  and  Mr.  Justice  Stefihen. 

RAM  ADHIN  CHOWDHRY,~Petitioker, 
Versus 
WAHED  ALI,— Opposite  Party. 

Poller  report— A  form-^Ordttr  on  folioe  to  submU-^Legallty^Cnmiml  Proceduro  Code 
(Act  r  of  189S),  9$e$.  200  and  202. 

On  the  report  of  the  police  that  one  W  had  lodged  a  false  information  <^  theft  against  the 
accused,  the  Deputy  Magistrate  made  an  order  that  W  should  bo  called  upon  to  show  cause 
why  he  should  not  be  prosecuted  under  sec.  21 1, 1.  P.  C.  Subsequetly  on  the  report  of  a  Subordi- 
nate  Magistrate  who  held  an  enquiry  into  the  matter,  the  District  Magistrate  in  charge  wanted 
to  examine  a  certain  woman,  Lochu,  before  passing  final  orders  ;  but  for  some  unexplained 
reasons,  on  the  date  fixed  for  the  examination  of  the  woman,  the  said  Deputy  Magistrate  re- 
corded the  following  order : — **  I  have  gone  through  the  evidence  and  find  there  is  a  primd 
faeie  case  against  the  accused.  Call  for  A  form,  and  Lochu  being  a  creature  of  his  need  not  be 
examined  ;'* 

Msld—Thtit  the  order  passed  by  the  Deputy  Magistrate  directing  the  police  to  send  up  A 
form  against  the  accused,  was  without  jurisdiction  and  must  be  set  aside,  inasmuch  as  the 
Deputy  Magistrate  passed  the  order  without  having  proceeded  in  accordance  with  the  provisions 
of  sec  200  or  202,  Cr.  P.  Code,  and  as  moreover  at  the  time  the  order  was  passed  there  seems 
to  have  before  him  no  ma^rials  which  would  have  warranted  him  in  either  directing  the  issue 
of  process  against  the  accused  or  in  directing  the  police  to  send  up  A  form. 

The  facts  of  the  case  material  to  this  report  appear  from   the   judg- 
ment. 

Mr.  Puffh  and  Babu  Dasarathi  Sanyal  for  the  Petitioner. 

No  one  for  the  Opposite  Party. 

The  Judgment  of  the  Court  was  as  follows  : — 

This  rule  was  issued  on  the  District  Magistrate  of  Mognhyr  to  show 
cause  why  the  order  passed  on  the  7th  of  September  1905,  by  Babu  8.  C. 
Mitni>   Deputy   Magistrate,   directing  the  Police  to  report  in  A  form  that 
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th«  charge  against  the  present  Petitioner  was  true  and  to  send  up  the 
present  Petitioner  in  custody,  should  not  be  set  aside. 

It  appears  that  one  Wares  Ali  had  taken  a  sewing  machine  from  Messrs. 
Singer  &  Company  on  the  system  of  payment  by  instalments  and  that  one 
Wahed  Ali  had  stood  security  for  him.  Wares  Ali  disappeared  without 
paying  the  instalment  money  and  the  company  called  on  Whed  Ali  to  pay 
up  the  sum  due  for  the  machine.  Wahed  Ali  thereupon  wrote  to  the 
company  and  informed  them  that  he  would  make  over  the  machine  to 
their  servant  if  they  would  send  one  up  to  Sahebgunge.  On  arrival  of  the 
servant  of  the  company  Wahed  Ali  informed  him  that  the  machine  had 
been  taken  away  by  the  present  Petitioner,  Ram  Adhin  Chowdbry,  who 
seems  to  be  a  substantial  man  with  a  yearly  income  of  Rs.  1,00,000  and 
carrfring  oa  business  as  a  contractor*  Wahed  Ali  afterwards  lodged  a 
complaint  to  the  Police  charging  the  present  Petitioner  with  theft  of  the 
machine.  That  case  was  reported  by  the  Police  under  sec.  170  of  the 
Code  of  Criminal  Procedure  to  be  a  false  case,  and  thereupon  on  the  30th 
July  1905,  an  order  was  passed  by  the  same  Deputy  Magistrate,  who  had 
passed  the  order  now  complained  against,  to  the  effect  that  Wahed  Ali 
should  be  called  upon  to  show  cause  why  he  should  not  be  prosecuted 
under  sec.  211, 1.  P.  C.  This  case  was  on  the  21st  August  1^5  made  over 
ta  a  Subordinate  Magistrate,  Mr.  Pittar,  for  enquiry  and  on  the  28th  of 
the  same  month  he  reported  that  the  case  was  false  and  that  the  complai-^ 
nant,  Wahed  Ali,  ought  to  be  prosecuted  under  sec.  211  of  the  Indian 
Penal  Code.  Oathis  Moulvi  Habibullah  who  seems  to  have  then  been  the 
Deputy  Magistrate  in  charge  of  the  office  of  the  District  Magistrate  passed 
an  order  that  he  wished  to  examine  a  certain  woman  named  Mussammat 
Lochu  before  passing  final  orders.  For  some  reasons,  not  explained,  on 
the  date  fixed  for  the  examination  of  this  woman  the  case  came  on  for 
hearing  before  the  Deputy  Magistrate,  Babu  S.  C.  Mitra,  and  he  has  recorded 
the  order  now  complained  against,  namely,  ^'  I  have  been  through  the 
evidence  and  find  there  is  a  prtmu/actV  case  against  the  accused.  Call 
for  A  form  and  Lochu  being  a  creature  of  his  need  not  be  examined  at 

this  stage." 

A'-  • 

An  objection  to  this  order  was  filed  on  the  19th  of  September .  last*. 
The  Deputy  Magistrate  rejected  the  application  for  the  following  amongst 
other  reasons.  He  says,  "  The  evidence  recorded  at  the  enquiry  shows  to 
my  mind  the  necessity  of  the  real  facts  being  thrown  out  at  a  regular  trial, 
both  for  the  sake  of  Babu  Ram  Adhin  Chowdhry's  reputation  as  well  as 
in  justice  to  the  complainant  who  was,  on  the  report  of  the  Police,  called 
upon  to  show  cause  why  he  should  not  be  prosecuted  under  sec.  211, 

j.p.c;' 
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The  order  of  the  7th  September  wad  however  passed  by  the  Magis* 
trate  without  his  having  proceeded  either  as  required  by  sec.  200  or  sec. 
202  of  the- Criminal  Procedure  Code,  and  moreover  at  that  time  there 
seems  to  have  been  before  him  no  materials  which  would  have  warranted 
him  in  either  directing  the  issue  of  prooess  against  the  present  Petitioner 
or  in  directing  the  Police  to  send  up  an  A  form.  We  think  therefore  that 
-his  order  directing  the  Police  was  made  without  jurisdiction  and  must  b^ 
set  aside.  The  reasons  which  he  h^s  given  for  not  withdrawing  that  order 
ore  in  our  opinion  manifestly  inadequate,  and  as  he  seems  to  have  passed 
the  order  directing  proceedings  to  be  taken  against  the  present  Petitionee 
-without  proceeding  according  to  law  and  without  any  sufficient  rea^n^ 
that  we  can  find  on  the  record,  we  direct  that  the  rule'be  made  absolute 
and  the- order  be  set  aside..  ;.j  :       ; 

Jtttle  made,  ahaolute. 


^      ■  '  {10  C.  W.  N.,  776.)  ^       .       j 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA.    > 
Feb.  19, 21     [CRIMINAL  REVISION  Nos.  92  and  93  of  1906.]  1906. 
Present: — Mr.  Justice  Brett  and  Mr.  Justice  Stephen. 
THAKUR  PERSHAD  SINGH  and  OTHBRsi— Petitioners, 

EMPEROR,— Opposite  Partt.       ;.  -.  . 

rrmutal  Ptocedure  Code  (Act  V0/I8QSJ,  $ec,  tm.  (1}  Ce):h'-fy)(fni:xince  of  ojfenee  upon 
pritate  in/or tnat ion— Jhtttj .  of  Magistrate  to  retford  infoi'maitipi^Ma^iHrate  interested  in  his 
capaeity  as  Collector — Competency  to  issue  warrants,  ._  . 

When  a  Magistrate  takes  cognizance  of  an  ofEence  oa  information  from  any  person  other 
than  a  police-officer,  under  sec.  190  (1)  (c)  of  the  Criminal  Procedure  Code,  he  shonld  at  least 
record  the  information  on  which  he  has  acted,  though  it  may  hot  h3  obligatory  upon  him  to 
disclose  the  sources  of  that  information. 

Where  the  Deputy  Commissioner  as  CoUector  and  as  such  rqpreseating  the  Court  of  War^fa 
which  was  part  proprietor  of  a  bazar,  granted  a  lease  with  other  co-proprietors  on  certain 
terms  to  one  C,  and  from  certain  information  lo  Iged  to  him  as  Collector,  onlered,  in  his  capct- 
city  as  Magistrate,  the  issue  of  warrants  against  C  ami  others  on  the  ground  that  thei«  was 
prima  facie  evidence  of  an  offence  under  sees.  465  and  468,  I.  P.  C,  having  been  commj^ted  by 
C  with  respect  to  the  lease  and  that  he  was  abettcl  therein  by  other  shareholders  in  the  bazar 

Held-^ThAt  the  Deputy  Commissioner  as  Magistrate  was  not  competent  to  act  on  that 
informatkm  and.  to  issue  the  warrants,  as  by  such  action  he  was  practically  making  himself  a 
Judge  in  his  own  case. 

The  facts  of  the  case  material  to   this  report  will  appear  from  the 
judgment.  . 

Mr.  HUi  and  Qabn  Dasarathi  Sanyal  for  the  Petitioners. 

No  one  appeared  to  show  cause  againdt  the  Rule. 
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The  Jadgment  of  the  Court  wm  m  fdlows  : — 

The  proceedings  in  respect  of  which  the  two  roles  now  before  u  hare 
been  issued  on  applications  made  (1)  by  Thaknr  Pershad  Sin^  and  Tirfaeni 
Singh  and  (2)  by  Dost  Mahammad,  and  an  application  has  bem  made  br 
Chamroo  Sahoo,  are  somewhat  remaricable.  There  b  a  baxar  called  the 
Oirwana  Sonepnrma  in  Monzah  Sonepnrma  in  the  District  of  Palamow. 
Of  this  tiie  Government  is  said  to  be  a  2  annas  proprietor  in  respect  appa- 
rently of  some  thas  mehal ;  Thaknr  Singh,  Petiti<Hier9  and  his  brother  haye 
a  2  annas  share  ;  Tirbeni  Singh,  Petitioner,  has  a  2  annas  17  gnndas  share 
and  Amar  Dajal  Singh  whose  estate  has  been  taken  over  by  GroTemmeBt 
under  the  Chota  Nagpur  Encumbered  Estates  Act ;  and  other  co-diarers 
have  tiie  remaining  share.  The  Collector  of  Palamow  as  representing  the 
Court  of  Wards  has  an  interest  therefore  in  certain  shares  in  the  baimr. 

The  bazar  has  been  leased  to  the  Petitioner,  Chamroo  Sahao,  for  one 
year  from  the  30th  September,  1905,  to  the  1st  October,  1906,  on  a  rental 
of  Rs.  20,000,  and  apparently  a  lease  setting  out  the  rates  at  which  he  was 
entitled  to  realise  tolls  was  given  to  him. 

On  the  3rd  December,  1905,  the  Deputy  Commissioner  irf  Pabunow 
acting  in  his  capacity  of  District  Magistrate  seems  to  have  had  Chamroo 
Sahoo  before  him  and  to  have  taken  his  lease  from  him  and  to  have  taken 
down  a  statement  made  by  him. 

On  the  13th  December  the  same  officer  appears  to  have  examined 
Dhanuk  Dhari  Sahoo  and  to  have  taken  from  him  what  purported  to  be  a 
copy  of  the  lease  for  the  current  year  granted  to  Chamroo  Sahoo  and  to 
have  also  examined  Siw  Sankar  Lall  and  taken  from  him  what  purported 
to  be  a  copy  of  the  lease  granted  for  the  last  year. 

The  Petitioner,  Dost  Mahammad,  appears  to  have  been  the  lessee  of 
the  bazar  for  the  last  year. 

The  Deputy  Commissioner  then  passed  an  order  that  the  case  should 
be  put  up  before  him  on  the  18th  December  with  the  office  copy  of  the 
lease  granted  to  Chamroo  Sahoo. 

On  the  19th  December  he  has  recorded  the  following  order  : 

"  It  appears  that  no  copy  has  been  kept  in  this  office. 

"  In  spite  of  this,  from  information  received  it  would  appear  that 
there  are  ample  prima  facie  grounds  for  believing  that  an  offence  under 
sees.  465  and  468, 1.  P.  C,  have  been  committed  by  Chamroo  Sahoo  and 
that  he  has  been  abetted  therein  by  Thakur  Singh,  Tirbeni  Singh  and  Dost 
Mahammad,  the  other  actual  shareholders  in  the  Girwana  bazar.  I  hereby 
order  that  a  warrant  on  a  bail  of  Rs.  1,000  each  issue  against  each  of  the 
above  named  men  for  their  production  on  the  6th  January  and  that  mean- 
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time  the  Sub-Inspector  file  a  list  of  witnesses  for  the  Crown.  A  search 
warrant  for  the  production  of  the  bazar  chowkidar's  book  should  also  be 
issued." 

Apparently  on  the  6th  January  the  Petitioners  appeared  and  their 
counsel  asked  the  Deputy  Commissioner  to  inquire  into  the  case  personally. 
The  Deputy  Commissioner  refused  to  do  this  stating  in  his  order  that  as 
the  case  was  now  under  trial  it  was  impossible  for  him  to  do  it. 

Apparently  the  case  against  Chamrop  Sahoo  was  that  he  had  made 
two  additions  in  his  lease,  adding  the  Hindi  figure  Iji  after  3  seers  in  the 
case  of  the  tolls  leviable  for  ghee  and  grain  in  two  places  in  the  lease. 

Counsel  for  the  Petitioners  is  said  to  have  requested  the  Deputy  Com- 
missioner to  give  them  copies  of  the  information  on  which  he  had  acted  in 
issuing  the  warrants  against  them.    This  however  was  refused. 

The  Petitioners  then  applied  to  this  Court  and  two  rules  were  issued 
to  the  Deputy  Commissioner  to  show  cause  why  the  proceedings  instituted 
against  the  Petitioners  under  sees.  465  and  468  read  with  sec.  109, 1.  P. 
C,  should  not  be  quashed  on  the  ground  that  on  the  proceedings  there 
appear  to  be  no  sufficient  reasons  to  justify  such  a  pros^ution,  or  in  the 
alternative  why  the  case  should  not  be  transferred  for  trial  to  some  other 
competent  Court  on  the  ground  that  the  Deputy  Commissioner  had  failed 
to  comply  with  the  provisions  of  195,  Cr.  P.  C.  The  latter  section  has 
been  incorrectly  entered  in  the  written  order.  The  order  as  passed  was 
sec.  190,  sub-sec.  1  (r),  Cr.  P.  C. 

The  error  is  however  immaterial  as  the  Deputy  Commissioner  has 
partly  dealt  with  the  question  so  far  as  that  section  is  concerned.  He  has 
explained  that  the  section  nowhere  lays  down  that  the  Magistrate  is  bound 
to  disclose  the  sources  of  his  informatin  before  the  trial  begins  "  the  reason 
doubtless  being  that  the  District  Magistrate  held  a  position  that  warranted 
the  presumption  that  his  action  was  well-judged  and  warranted." 

Wo  are  unable  to  agree  with  the  Mj^strate  that  the  section  relieves 
him  from  at  least  recording  the  information  on  which  he  has  acted,  though 
it  may  not  compel  him  to  disclose  the  sources  of  that  information  :  and  we 
regret  to  observe  that  the  tone  of  his  explanation  is  wanting  in  respect  both 
to  this  Court  and  to  himself. 

It  has  been  laid  down  by  this  Court  In  the  matter  of  Surendra  Jfath 
Roy  (1)  and  In  the  matter  of  Maliesh  Chunder  Banerjee  (2)  that  the  juris- 
diction to  arrest  in  cases  in  which  a  Magistrate  acts  on  information,  such 
as  the  Deputy  Commissioner  appears  to  have  acted  on  in  this  case  requires 
for  its  foundation  knowledge  of  the  fact  of  an  offence  having  been  com- 
mitted, and  the  Magistrate  is  bound  to  disclose  the  information  private  or 
(1)  5  B.  L.  R.  274  (1870).  (2)  13  W.  R.  Cr.  R  I  (1870). 
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otherwise  on  which  he  acts  and  issues  warrants  for  the  arrest  a£   the 
accused. 

We  are  unable  to  hold  that  the  Deputy  Commissioner  was  justified  in 
law  in  refusing  that  information  to  the  Petitioners, 

There  appears,  however,  to  us  to  be  a  more  serious  defect  in  the  pro- 
ceedings than  this  to  which  we  have  referred. 

In  this  case  the  Deputy-  Commbsioner  as  Collector  and  as  such  repr^ 
senting  the  Court  of  Wards  which  is  part  proprietor  in  the  bazar  and  in 
that  capacity  being  a  party  to  the  lease  granted  to  Chamroo  Sahoo,  was 
directly  interested  in  the  prosecution.  There  is  nothing  on  the  record  to 
show  that  the  information,  whatever  it  may  liave  been,  which  he  received 
was  not  lodged  to  him  as  Collector,  and  if  that  were  so,  it  was  not  open  to 
him  as  Magistrate  to  act  on  that  information  and  to  proceed  to  issue  war* 
rants  i^inst  the  Petitioners.  Practically  by  such  action  he  is  making 
himself  a  Judge  in  his  own  case,  for  the  case  seems  to  be  that  he  with  the 
other  co-proprietors  granted  a  lease  on  certain  terms  to  Chamroo  Sahoo  and 
that  Chamroo  has  tampered  with  that  lease. 

On  that  ground  alone  we  are  of  opinion  that  the  present  proceedings 
are  bad  in  law. 

Further  it  seems  that  the  Petitioners,  Thakur  Pershad  and  Tirbeni 
Singh,  are  joint  proprietors  in  the  basar  and  joined  with  the  Collector  and 
o^ers  in  granting  the  lease.  Stronger  evidence  than  that  on  the  record 
before  us  was  required  before  a  criminal  prosecution  against  them  under 
sec.  465  or  468, 1.  P..C„  read  with  sec.  109, 1.  P.  C,  could  be  instituted. 
As  regards  the  Petitioner,  Dost  Mahammad,  the  last  year's  lease,  there  is 
absolutely  no  evidence  on  the  record  to  justify  the  proceedings  against  him. 

Under  the  above  circumstances  we  are  of  opinion  that  the  two  rules 
must  be  made  absolute  and  that  the  proceedings  as  instituted  by  the  Deputy 
Commissioner  must  be  quashed,  so  far  as  they  afiEect  the  Petitioners  in 
those  rules  and  the  applicant,  Chamroo  Sahoo. 

3'  If  the  Deputy  Commissioner  as  representing  the  Court  of  Wards ' 
desires  to  proceed  with  a  prosecution  against  any  of  these  persons  he 
should  follow  the  ordinary  procedure  and  should  have  a  proper  complaint 
lodged  stating  the  information  and  grounds  upon  which  it  is  desired  to 
procejBd  and  this  may  be  filed  on  his  behalf  either  by  the  Government 
pleader  or  by  some  oflSccr  subordinate  to  him  as  Collector  and  we  are  of 
opinion  that  having  regard  to  the  position  which  the  Deputy  Commissioner 
holds  with  reference  to  the  lessee  Chamroo  and  the  interest  which  as  re- 
presentative of  the  Court  of  Wards  he  has  in  the  prosecution,  the  case 
should  be  entertained  and  tried  by  some  other  Ma^strate* 

RuU  made  absolute. 
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(10  C.  W.  N.,  793 ;  3  C.  L.  J.,  637.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  CALCUTTA. 

May  18,29  [CRIMINAL  REVISION  No.  36  of  1906.]        190$, 

Present : — Mr.  Justice  Mitra  and  Mr.  Justice  Holmwood. 

KALI  CHARAN  GHOSE  and  others,— Petitioners, 

Versus 
RAJJAB  ALI,— Opposite  Party. 

Code  of  Criminal  Procedure  ( Act  V  of  1898),  section  SSie—Tranifer  of  Crimt ml  C4m^ 
lUaeonaUe  appreheniione'-EHdi  ofjudiee,  expedient  for-^Proeeedingi  subsequent  to  applwa^ 
tion  under  section  526  (8), — Void,  voidable  or  talid. 

When  before  the  commencement  of  the  hearing,  an  application  is  made  to  a  Magisteate 
under  section  626  (8),  Criminal  Procedure  Cknle,  to  adjourn  the  tase  for  the  purpose  of  entM- 
ing  a  party  to  apply  to  the  High  Court  for  a  transfer,  the  Magistrate  is  bound  to  postpone  the 
hearing  of  the  case,  and  his  refusal  to  do  so  renders  the  subsequent  proceedings  Toidablc,  if 
not  void. 

The  proceedings  may,  however,  go  on  until  they  arrive  at  a  stage  from  which  if  the  pre- 
ceedings  are  carried  on  furtber,  the  accused  migbt  be  prejudiced  in  his  defence. 

Per  Mitra,  /.—The  authority  to  go  on  with  the  case,  after  such  an  application,  is  one  that 
•should  not  be  exercised  save  in  cases  of  an  exceptional  character. 

However  proper  the  conduct  of  a  Judge  may  be,  the  state  of  the  mind  of  the  accused  is  to 
be  considered  and  any  incidents  which  are  calculated  to  create  in  his  mind  a  reasonable  appre- 
hension that  he  may  not  have  a  fair  and  impartial  trial  are  good  groumls  of  a  transfer. 

In  Older  to  test  what  is  a  reasonable  apprehension,  the  Court  ought  to  phice  itself  in  the 
position  of  the  accused  to  consider  the  facts  and  circumstances  attending  his  position. 

In  thet>re8fent  constitution  of  the  criminal  judicial  administration  of  the  country,  a  Sub- 
.Divisional  Magistrate  has  to  perform  some  of  the  functions  of  the  Police  as  also  those  of  a 
Judge  and  a  weU  balanced  mind  may  not  find  any  bias  in  the  mind  of  the  Judge  however  in- 
congruous his  actions  may  be.  But  the  appreciation  of  a  mind  properly  constituted  cannot 
be  the  standanl  to  judge  of  the  feeUngs  of  an  ordinary  man  accused  of  an  offence.  If  the 
woTd»  used  by  and  the  actions  of  a  Judicial  Officer,  though  susceptible  of  explanation  and 
traceable  to  a  superior  sense  of  duty,  are  calculated  to  creat  in  the  mind  of  the  accused  an 
apprehension  and  not  merely  a  foolish  apprehension  that  he  may  not  have  an  impartial  ferial, 
it  is  expedient  for  the  ends  of  justice  to  transfer  the  case  to  another  Judge  for  trial 

Rule  obtained  by  the  accused  persons  for  a  transfer  of  the  case  against 
them. 

The  rule  was  issued  on  the  following  application : — 

**  That  on  the  15th  April  1906  the  complainant  above  named  made  a  verbal  complaint 
before  the  second  officer  of  the  Madaripur  Hub-division  to  the  effect  that  your  Petitioners  had 
assembled  at  a  Mela  (fair)  held  at  Pathakhari  near  Madaripur  and  had,  with  a  view  to  pre- 
venting him  from  selling  foreign  goods,  assaulted  him  and  damaged  his  goods. 

"That  on  the  next  ilay,  the  16th  April  1906,  the  said  second  officer  examined  the  said 
complainant  and  several  of  his  witnesses. 

"  That  the  said  second  officer  ordereil  the  police  to  institute  a  r^ular  case  on  the  said 
ezMninatioQ  of  the  complainant  and  the  Police  accordingly  took  cognitauce  of  the  case,  U*eat> 
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ing  the  lakl  examination  as  the  first  information  in  the  ca«e,  and  sent  the  case  ap  in  A  Form 
on  the  22nd  April  1906,  for  trial  under  sees.  147  and  327,  I.  P.  C. 

<*  That  on  the  same  day,  the  16th  April  1906,  Mr.  H.  K.  Briscoe,  Sub-divisional  Officcr'of 
Hadaripur,  sent  for  the  Head  Master  of  the  Local  H.  E.  School  and  interviewed  him  regmrdiiig 
the  alleged  complicity  of  some  of  the  boys  of  his  school  in  the  matter. 

**  That  in  the  course  of  his  conversation  with  the  Heml  Master,  Mr.  Briscoe  ohaenred  to  the 
effect  '  The  name  of  the  Madaripur  H.  E.  School  will  be  effaced  from  the  face  of  the  earth 
and  the  authorities  will  see  to  ite  disaffiliation.*' 

*'  That  on  the  same  day  Mr.  Briscoe  went  to  another  Jfela  the  fforikkoU  Mela  and  there 
on  the  iilentification  of  his  orderly  peon,  one  Yakub  Ali  who  is  a  friend  of  the  complainmnt^s 
and  has  been  actively  helping  him  in  this  case,  arrested  your  Petitioner  Xo.  3  and  took  bim 
over  to  the  house  of  the  Naib  Nazir  whence  he  was  subsequently  allowed  to  go  home. 

^*  That  on  the  next  day,  the  17th  April  1906,  the  H.  E.  School  was  during  school  hours 
surrounded  under  the  orders  of  Mr.  Briscoe  by  about  a  hundred  constables  and  chowkidars 
with  lathies,  and  the  investigating  Sub-Inspector  of  Police  entered  the  school  premises  with 
the  complainant  and  bis  witnesses  for  the  purpose  of  identifying  the  persons  accused  bj  the 
said  complainant, 

**That  while  the  identification  was  going  on,  the  said  Mr.  Briscoe  came  into  the  school  and 
asked  the  Head  Master  to  call  out  the  rolls  and  make  the  students  pass  him  one  by  one. 

''That  Mr.  Briscoe  asked  the  Sub-Inspector  to  take  down  the  names  of  the  students  that 
were  absent  from  school  on  that  day. 

"That  your  petitioners  are  informed  and  they  verily  believe  to  be  true  that  the  complai* 
nant  and  his  witnesses  have  with  the  help  of  the  above  named  Yakub  Ali,  interviewed  Mr. 
Briscoe  at  his  private  residence  and  have  had  conversations  which  him  regarding  this  case. 

"That  on  the  24th  April,  1906,  the  date  fixed  for  the  hearing  of  this  case  and  before  the 
proceedings  began,  your  Petitioners  presented  an  application  to  the  learned  Sub-divisional 
Officer  under  sec.  526,  Criminal  Proceedure  Code,  for  an  adjournment  of  the  case,  but  the 
learned  Magistrate  refusetl  the  said  application  and  proceeded  to  examine  witnesses. 

♦'That  after  examining  three  witnesses  for  the  prosecution  the  learned  Magistrate  of  his 
own  motion,  postponed  the  case  till  7th  May,  1906,  for  enabling  your  Petitioners  to  move  your 
Lordships. 

"That  on  the  same  day  your  Petitioners  applied  for  copies  of  the  depositions  of  the  witnes- 
ses  examined  by  the  second  officer  on  the  imh  April,  1906,  under  sec  164,  Criminal  Procedure 
Code,  and  paid  expedition  fees  for  such  copies. 

«  That  even  after  such  appNcatioa  the  learned  second  officer,  who  is  a  Mahomedan  genUe- 
man  and  president  of  a  rival  school  Committee  i«  Madaripur  and  who  your  Petitioners  are 
informed  and  verily  believe  has  been  having  various  consultations  on  this  case  with  the  lead- 
ing Mahomedan  gentry  of  the  town  and  the  complainant  and  his  witnesses,  did  not  produce 
the  deppsitions  but  kept  them  at  his  private  residence  till  the  28th  April,  1906,  when  he  was 
onlered  by  Mr.  Briscoe  to  produce  them  after  another  appUcation  had  been  made  on  behalf  of 
your  Petitioners  on  the  27th  April,  1906, 

"  That  the  said  second  officer  has  made  this  case  assume  a  racial  aspect  between  the 
Hindus  and  Mahomodans  by  actively  co-operating  with  the  complainant  and  his  witnesses  who 
arc  Mahomedans  like  himself. 

.u  . !  J*"*  M?  '^""*  °^  **  circumstances  above  set  forth,  your  Petitioners  are  apprehensive 
that  they  wiU  not  get  a  fair  ami  impartial  trial  from  either  of  the  Magistrates  at  Madaripur." 

Babu  ^^arendra  Kumar  Basu  appeared  on  behalf  of  the  Petitioners. 
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No  one  showed  cause  bnt  the  Magistrate  submitted  an  explanation  the 
substance  of  which  was  as  follows  : — 

(5)  I  did  iiiter?iew  the  Head  Master.  I  considered  such  a  course  only  reasonable  and  my 
duty. 

(6)  I  said  to  him  :—**  If  a  number  of  your  boys  are  conyicted  in  this  case  the  school  will, 
I  expect,  be  wiped  out."  I  am  not  "  one  of  the  authorities  "  but  if  any  boys  straightforwardly 
admit  complicity  or  if  you  on  enquiry  are  satisfied  as  to  their  guilt,  I  will  gladly  allow  them 
to  be  dealt  with  out  of  Court  for  their  sake  and  in  that  case  I  will  do  what  I  can  to  save  the 
school  from  the  consequences,  whereas  in  a  case  of  conyiction  I  shall  have  to  report  against 
the  school.  Otherwise  they  must  take  their  trial  with  the  adult  accused."  1  referred  to  this 
offer  again  in  Court  on  the  24th  April.    Why  then  has  it  been  suppressed  I 

(7)  I  returned  from  tour  at  3-8  P.  M.  and  went  down  early  to  take  any  measures  necessary. 
A  boy  was  produced  before  me.  I  rode  about  60  yards  off  out  of  the  press  and  dismounted  ; 
the  boy  was  charged  by  two  shop-keepers,  I  then  under  section  65,  Criminal  Procedure  Cod*», 
arrested  him.  The  town  Head  Constable  proposed  to  take  him  under  arrest  to  the  thanah. 
1  considered  such  degrailation  undesirable  and  released  the  boy  on  his  mere  promise  not  to 
leave  Madaripur  without  permission.  I  told  the  Head  Constable  to  take  note  of  his  name.  I 
myself  took  no  note  of  the  name  of  the  boy  or  his  accusers.  The  boy  was  not  taken  to  my 
house  and  he  was  released  promptly  by  an  act  of  risky  clemency. 

(8  to  10)  The  Sub-Inspector  with  my  consent  went  to  the  school.  The  second  officer  had 
sent  him  with  a  note  to  the  Head  Bfaster  on  the  previous  day  with  a  request  to  let  him  arrange 
for  identification  and  no  objection  was  raised.  The  Sub-Inspector  arranged  for  <*owkidar8 
and  constables  himself.  I  gave  no  such  orders  and  there  is  no  ground  whatever  for  the  aU^ga* 
tlon  thilt  I  did.  I  saw  some  ten  or  twelve  only  and  their  presence  was  fully  justified  by  the^ 
crowd  that  assembled.  I  received  information  in  Court  that  the  identification  was  over,  that 
the  Stib-Inspe^tor  wa^  trying  to  find  out  absentees  and  things  were  not  going  smoothly.  In 
similar  circumstances  there  was  an  unpleasant  incident  at  Mymensingh  (;ride  Bengml&e  of  30th 
December  1905).  That  periodical  rather  eulogiaed  the  action  of  the  Head  Master  and  strongly . 
praised  the  Madaripur  School  for  its  **  independence  "  some  months  back.  The  local  oorres*. 
pondent  of  the  said  publication  with  at  least  one  intimate  friend,  both  of  notorious  sympathies 
and  jdubIiuu  of  the  committee,  were  reported  preseit ;  as  they  were  in  the  school  and  I  feared 
a.  contretemps  with  the  Muhammadan  Sub-Inspector  and  felt  that  I  should  be  respomible  if 
such  occurred  through  my  not  going.  The  identification  was  over.  I  got  the  masters  to  call 
over  their  boys  who  filed  out,  while  the  Sub-Inspector  recorded  the  absentees.  I  myself  Xxxik, 
DO  note  and  departed  immediately  after. 

(U)  This  is  an  absolute  falsehood.  Why  are  no  particulars  given  ?  I  can  only  gin;  an 
unqualified  deniaL 

(12)  My  order  was  badly  worded.  My  meaning  is  clearly  explained  by  my  action.  I 
exercised  my  right  or  supposed  right  under  SiHiQi^ctipn  8,  to  carry  on  proceedings  up  to  the 
stage  of  calling  the  accused  for  their  defence.  Such  applka^M^s^nnot  of  course  be  rq'octed, 
but  I  honestly  believed  that  it  was  not  necessary  to  stop  at  once.  My  reasons  were  that  I 
honestly  believed  the  application  to  be  frivolous,  as  the  learned  pleader  had.  af^pll^d  for  an 
adjournment  to  settle  the  case,  as  in  his  opinion  this  would  be  j)est  for  Madaripur,  where^Ki. 
I  said  the  case  was  non-compoundable  and  he  then  at  once  retaliated  with  section  526,  Crimi- 
nal Procedure  Code.  He  is  also  Chairman  of  the  Municipality  and  an  unscrupulous  use  could 
easily  be  made  by  partisans  of  his  expressed  desire  to  settle,  to  influence  the  complainants 
who  are  all  small  local  shop-keepers  ;— there  have  been  rumours  of  such  in  the  past.  Also  the 
Hindus  complain  that  the  case  Is  maliciously  false,  while  the  Musalmans  say  it  is  «  case  of 
gross  oppression.  I,  therefore,  thought  it  essential  to  get  the  case  decided  as  early  as  possiblQ 
on©  way  or  other. 
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(U  to  16)  The  application  was  made  in  the  latter  part  <^  the  afternoon  oi  24th.  I  passed 
the  order  ''Issue''  on  27th.  I  was  told  by  a  defoice  pleader  that  copies  of  these  stataneots 
had  been  withheld.  The  Ck)art  Sub-Inspector  replied,  that  no  such  statements  were  with  the 
record  and  he  did  not  know  if  statements  had  been  recorded  under  section  164,  Cr.  P.  Code, 
though  he  knew  the  second  officer  had  made  enquiries.  I  passed  an  order  **ask  second  officer 
if  he  liacf  suqh  documents"  and  give  it  to  the  Court  Bub-Inspector.  The  pleader  letumed  on 
the  28th  and  on  learning  that  the  documents  had  not  been  made  over,  I  passed  an  order  for 
their  immediate  delivery.  All  concerned  jnay  have  been  a  trifle  leisurely  since  they  knew 
there  was  an  application  in  process  of  transmission  to  the  High  Court,  and  these  statements 
could  not  be  material  therefore,  but  would  only  be  of  use  for  the  trial  some  weeks  ahea<L  I 
Strongly  repudiate  the  allegations  against  the  second  officer  as  being  themselves,  rather  the 
outcome  of  racial  animus,  especially  as  he  iias  no  opportunity  of  refuting  them. ;  The  case 
would  not  be  transferred  to  him  in  any  case  in  view  of  his  share  in  the  enquiry.  These  state* 
](nents  toe  gratuitous  insults. 

Babu  Narendra  Kumar  Bam  for  the  Petitioners  :— ' 

I  submit  that  it  is  clear  from  the  Bfagistrate's  explanation  itself  that  the  petitioners  hare 
a  reasonable  apprehension  of  not  getting  a  fair  trial.    The  Magistrate's  interviewing  the   Head- 
Master  and  giving  the  warning  before  trial,  might  reasonably  lead  to  such  apprehension. 
Then  his  having  arrested  the  boy,  on  a  date  subssi^u^nt  to  the  alleged  commission  of  the 
offence,  was  in  contravention  of  the  terms  of  section  62,  Criminal  Procedure  Code. 

[ffolmtooodj  J. — ^Aimost  all  yoar  allegations  have  been   satisfactorily 
explained  by  the  Magistrate.] 

I  submit  that  it  is  clear  upon  the  rulings,  that  it  is  not  when  allegations  can  be  explained 
away  that  a  transfer  is  not  granted— See  Xhtpeyron,  v.  Driver  (1),  Khetn  Pandap  v.  Moktn 
Nathi^y^  KUkori  Oir  v.  Ram  Narapan  (3),  and  Nittyanunda  v.  King  Emperor  (4).  It  is  the 
mind  pf  t^e  accused  that  is  to  be  looked  to,  and  if  there  is  any  reasonable  apprehension  in  his. 
mind,  that  ought  to  be  respected.  Moreover  the  learned  Magistrate  has  acted  in  direct  con- 
travention of  the  provisions  of  section  526,  Criminal  Procedure  Code,  in  refusing  the  prayer 
for  a  postponemenU  JSee  the  case  of  (^ueen  Empresi  v.  Gayitri  Promn/w  Ghosal  (5),  and 
Jiifhori  Gir  v.  Bam  ^arayan  (3).  That  in  itself  would  lead  to  an  apprehension  in  the  mind 
of  the  accusetl  and  his  mind  ought  to  be  quieted^  ,  .^\^  jij  j  j„  ;,i,. 

The  Judgments  of  the  Court 'were  as  follows : 

Mitraj  J.-^This  rule  was  issued  on  the  District  Magistrate  of  Faridpur'^ 
and  the  complainant  Rajjab  Ali  to  show  cause  why  the  case  against  the 
Petitioners  now  pending  in  the   (;ourt  of  the  Sub-divisional  Magistrate 
of  Madaripur  should  not  be  transferred  for  trial  to  some  other  Magistrate 
in  the  District  competent  to  try  it. 

The  complainant  has  not  appeared  and  shown  cause.  The  Sub-divi- 
sional Magistrate  of  Madaripur  has  submitted  an  explanation  through  the  ^ 
District  Magistrate,  and  the  District  Magistrate  has  stated  in  his  letter  to 
the  Registrar  of  this  Court  that  it  will  be  extremely  inconvenient  and  ex- 
pensive to  the  complainant  and  his  witnesses,  specially  at  the  present  sow- 
ing season,  to  attend  my  Court,  other  than  a  Court  at  Madaripur,  for  the 
trial  of  the  qase.  The  District  Magistrate  has  also  expressed  his  fear  that 
the  transfer  of  the  case  might  compel  the  complainant  to  come  to  an  amic- 
able settlement  with  the  accused  and  thus  defeat  justice. 

(l)a896)l.L.R.28Calc.495.  (3)  (1908)  8  C.  W.  K.  77. 

C2i  (1903)  8  C.  W.  N.  75.  (4)  (1906)  9  C.  W.  N.  ^19. 

^  -^  ^       ^  (6)  (1888)  L  L.  R.  16  Calc  466, 
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The  main  groufKis  relied  on  by  the  Petitioners  for  the  traqsfer  of  the 
case  are— 

(a)  that  the  Bab-divisional  Magistrate  took  an  active  part  in  the  in- 
vestigation of  the  ea»e  by  the  Police,  (b)  that  he  has  entertained  a  bias 
against  the  Petitioners  as  regards  their  commission  of  the  offences  with 
which  tboy  are  charged,  (c)  that  he  has  displayed  by  his  words  and  condact  an 
anxiety  ^the  conviction  of  the  Petitioners,  and  (rf)  that  he  was  wrong 
Jn  not  at  once  postponing  the  hearing  of  the  case  when  the  Petitioners 
applied  to  him  for  time  for  moving  this  Court  for  a  transfer  of  the 
ca^e. 

The  allegations  of  fact  on  which  some  of  these  grounds  are  based  are 
supported  by  the  affidavit  of  one  of  the  Petitioners,  but  the  source  of  infor- 
mation on  which  the  statement  as  to  the  complainant  and  his  witnesses 
having  had  an  interview  with  the  Sub-divisional  Officer  in  his  private 
residence  is  based,  is  not  disclosed.  The  Sub-divisional  Magistrate  has 
also  empl^tically  denied  this  allegation  and  we  cannot  but  pronounce  this 
allegation  to  be  unfounded. 

As  regards  the  other  allegations  of  fact  I  need  not  go  into  them  in 
detail.  I  am  satisfied  from  the  explanation  of  the  Sub-divisional  Magis- 
trate that  most  of  the  statements  in  the  petition  to  us  are  either  garblefl 
or  they  carry  an  erroneous  impression  because  all  the  facts  and  circun^ 
stances  have  not  been  fully  disclosed  in  the  petition.  The  allegation  as  to 
the  Sub-divisional  Magistrate  having  been  present  at  the  investigation  by 
,the  Police  at  the  Madaripur  school  is  not  correct.  The  Sub-divisional 
'Magistrate  asserts  that  he  went  to  tlie  school  after  ho  was  informed  that 
the  Police  investigation  was  over  and  he  went  there  to  prevent  a  breach  of 
the  peace. 

There  is,  therefore,  no  reason  for  the  conclusion  that  the  Sub-divi- 
sional Magistrate  took  an  active  part  in  the  investigation  by  the  Police  or 
that  he  has  entertained  any  bias  or  leaning  against  the  accused  or  has 
prejudged  the  case. 

The  point  of  real  importance  in  the  case  relates  to  the  order  declining 
postponement  of  the  case  on  the  presentation  of  the  petition  giving  an  in- 
timation of  an  intention  of  the  accused  to  apply  to  this  Court  for  a  transfer 
and  to  matters  incidental  to  the  petition.  In  Queen-Empress  v.  G^ritri 
Prosunno  Ghosal  (1),  Wilson  and  O'Kinealy,  JJ.,  held  that  it  is  obligatory 
on  a  Magistrate  to  grant  an  application  for  postponement  to  enable  a  party 
to  a  case  under  trial  to  move  a  higher  Court  for  its  transfer  and  the  re- 
fusal to  grant  the  application  is  illegal.    In  this  case  the  learned  Judges 

(l)  I.  L.  R.,  16  Cal.,  455  (I8S8),  '  ...       * 
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set  aside  all  the  subsequent  proceedings  as  illegal  on  the- ground -of  the 
refusaLo£the  application  for  postponement  by  the  trying  Magistrate* 

*  In  Surat  Lai  Choivdhrt/  V.  the  Emperor  (2)  and  IRshori  Gir  v.  Ram 
Narayan  Gir  (3),  the  rule  laid  down  iri  Queen-EmpresS  v.  Gayitri  Pra- 
sunno  (l)was  followed  ;  and  we  therefore  take  it  as  settled  law,  so  far  at 
least  as  this  Court  is  concerned,  that  a  Magistrate  is  bound  to  postpone  the 
hearing  of  a  cade  for  the  purpose  of  enabling  a  party  to  apply  to  a  higher 
Court  for  ia  transfer  and  his  refusal  to  do  so  renders  the  subsequent  pro* 
ceedings  voidable,  if  not  void. 

In  the  present  case  the  Sub-divisional  Magistrate  refused  the  applica- 
tion for  postponement,  stating  it  as  his  opinion  that  he  could  go  on  with 
the  trial  until  the  accused  were  called  on  for  their  defence,  and  there  could 
be  no  objaetion  to  the  Court  proceeding  with  the  prosecution  up  to  that 
stage.  As  ^A  matter  of  fact,  he  postponed  the  hearing  shortly  after  on  the 
same  day,  after  the  examination  of.  three  witnesses,  with  a  view  to  enable 
the  accused  to  apply  to  this  Court  for  a  transfer.  The  reason  which  the 
Sub-divisional  Magistrate  has  given  for  examining  these  witnesses  before 
allowing  the' application  for  postponement  is  that  h^  was  apprehensive  timt 
the  case  might  be  settled  amicably  out-  of  Court  and  the  witnesses. migbt 
not  afterwards  be  available  and  if  available  might  not  speak  the  trath 
against  the  accused.  ":      . 

The  first  question  that  arises  for  our  consideration  is  :t^Is  the  Sub^- 
divisional  Magistrate  correct  in  his  view  of  the  procedure  and  law  as  laid  . 
down  in  sec.  526,  sub-sec.  (8).  The  words  of  the  latter  part  of  the  sub- 
section are — "The  Court  shall  exercise  the  ppwers  of  postponement  or  ad- 
journment as  given  in  sec.  344  in  such  maimer  as  will  afford  a  reasonable 
tiine  for  application  being  made  and  an  order  being  obtained  thereon 
'before  the.  accused  is  called  on  for  his  defence."  The  objjBct  of  the  law 
seems  to  me  to  be  that  the  proceedings  might  go  on  until  they  arrive  at 
a  stage  from  which,  if  the  proceedings  iire  carried  on  further,  the  acc.usefl 
might  be  prejudiced  in  his  defence.  This  view  has  be^n  taken  by  Stevens 
and  Harington,  JJ.,  in  Dlwne  Kristo  v.  JCmff-Emperor  (4)  and  by  Pratt 
and  Haudley,  JJ.,  in  Joliaruddin  Sarkar  v.  The  Emperor  (5).  I  concur  in. 
the  view  taken  by  the  learned  Judges  who  decided  these  cases  and  accord- 
ingly hold  that  the  Sub-divisional  Magistrate  did  not  commit  an  error  of 
law  in  taking  down  the  deposition  of  three  of  the  witnesses  for  the  prose- 
cution before  granting  the  prayer  for  adjournment. 

But  at  the  same  time,  I  am  of  opinion  that  it  is  uot  desirable  that  the 
authority  to. go  on  with  the  proceedings  until  the  accused  is  called  on  for 
(2)  6  C.  W.  N.  251 :  8.c.  I;  L.  R.  29  Cal.  211  (1902). ,  (8)  8  C.  W.  N.  77  (1903). 
(4)  6  C.  W.  N.  717 :  B.c.  I.  L.  R.  31  Cal.  715  (1902).     (5)  S  C.  W.  N.  910  (1904). 
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his  defence  should  be  ordinarilj  exercised.    The  prayer  (or  postponement 
or  adjournment  should,  unless  the  case  is  exceptional  in  character,  be 
granted  at  once.    If  a  transfer  be  allowed  by  a  higher  Court,  it  may  be 
necessary  to  examine  the  same  witnesses  over  again,  tbe  record  already- 
niade  being  thus  rendered  practically  useless.    It  is  harassing  to  the 
parties  as  well  as  the  witnesses  to  have  the  same  record  made  a  second 
time.     In  Queen-Empress  v.  Gayitri  Prosunno  (1),  Sural  Lai  Choicdhry  y*. 
The  Emperor  (2)  and  KisJtori   Gir  v,  liam  Narain   Gir  (3)  referred  to. 
above,  the  precise  question  raised  before  us  did  not  arise  and  was  .not  dis-i 
Qussed,  and  if  the  learned  Judges  intended  to  lay  down  broadly  that  all 
evidence  taken  after  the  application  for  postponement  is  void  I  would  res«. 
pectf ully  differ  from   them,   but  though  I  am   distinctly  of  opinion  thai 
the  evidence  taken  before  the  accused  is  called  on  for  his  defence   is  ad-, 
missible  and  is  not  ah  initio  void,  yet  as  the  record  of  the  evidence  becomes 
practically  useless  after  a  transfer,  the  lower  Court  should  hot  proceed 
with  the   case  after  an  application  for  postponement  to  enable  a  party  to 
apply  for  a  transfer.    The  impropriety  of  recording  evidence  after  such, 
an   application  is  obvious.    In  special  cases  the  Magistrate  may  record  the 
evidence,  but  the  present  case  is  not  one  of  them.    There  was  an  Ijvvesti-i 
gation  by  a  Subordinate  Magistrate  and  he  had  recorded  the  evidence  of 
most  of  the  witnesses  for  the  prosecution  in  the  ordinary  way.    There  was 
little  chance  of  these  witnesses  subsequently  making  statements  contradic- 
ting those  already  made  before  the  investigating  Magistrate.    Tlie  appre- 
hension of  the  Sub-divisional  Magistrate  that  evidence   might   disappear 
was  without  foundation.    I  therefore  think  the  Sub-divisional  Magistrate 
ought  to  have  stopped  the  proceedings  on  the  receipt  of   the  application 
for  postponement. 

The  order  of  the  Sub-divisional  Magistrate  on  the  petition  for.  post- 
ponement and  his  explanation  to  this  Court  fully  display  his  anxiet}'  that 
the  accused  should  not  escape  punishment  if  they  are  really  guilty.  The 
offences  are  not  compoundable  and  the  Sub-divisional  Magistrate  has  ex- 
pressed in  unequivocal  terms  his  desire  that  the  case  should  not  ohly  be 
not  amicably  adjusted  out  of  Court  which  cannot  be  without  the  Court's 
consent  but  that  the  witnesses  for  the  prosecution  might  not  be  tampered 
with  in  any  way.  Such  a  desire  is  natural  and  proper  in  those  who  are 
entrusted  with  the  duty  of  preserving  public  tranquillity  and  in  the  present 
constitution  of  the  criminal  judicial  administration  of  the  country,  such  a 
desire,  however  openly  avowed,  cannot  be  found  fault  with.  A  S^b-divi- 
sipnal  Magistrate  has  to  perform  some  of  the  functions  of  the  Police  in 
the  matter  of  preservation  of  peace  and  in  the  discovery  of  criminal^  and 
he  has  also  to  perform  the  functions  of  a  Judge  in  the  trial  of  those,  ^who 
are  guilty  of  the  commission  of  offences  against  public  tranquillity, a;^, well 
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as  offences  against  human  body  and^  property.  Looked  at  from  the  point 
of  view  of  the  accused,  the  words  used  and  the  acta  done  hy  him  tending 
to  show  such  a  desire,  when  he  is  himself  the  judicial  officer^  may  raise, 
not  unnaturally,  in  the  minds  of  the  accused  an  apprehension  that  "be  may 
not  have  a  fair  and  impartial  trial.  A.  well-balanced  and  impartial  mind 
capable  of  tracing  the  true  springs  of  human  actions  and  discovering  their 
harmony,  however  apparently  incongruous  the  actions  may  be,  may- not 
find  any .  bias  in  the  mind  of  the  Judge  ;  he  may  approve  of  his  acts  and 
eonduct.  But  the  appreciation  of  a  mind  properly  constituted  cannot  be 
the  standard  to  judge  of  the  feelings  of  an  ordinary  man  accused  of  %* 
criminal  ofEence.  If  the  words  used  by  and  the  actions  of  a  judicial 
officer,  though  susceptible  of  explanation  and  traceable  to  a  superior  sense 
of  duty,  are  calculated  to  create  in  the  mind  of  the  accused  an  apprehen- 
sion and  nOt  merely  a:ioolish  apprehension  that  he  may  hot  have  an 
impartial  trials  the  -  question -arises  whether  it  is  expedient  for  the  ends  of^ 
justice  that  the  case  should  be  transferred  to  another  Judge  for  trial,  a 
Judge  who  is  not,  so  far  as  the  particular  locality  is  concerned,  entrusted 
with  the  duty  of  preserving  public  tranquillity  and  the  detection  of 
crimes. 

The  circumstances  of  the  present  case  are  somewhat  peculiar.  For 
more  than  six  months  the  public  mind  has  been  in  a  state  of  abnormal 
agitation.  Whether  there  was  a  proper  foundation  for  the  agitation  or 
not,  the  excited  condition  of  the  public  mind  cannot  be  ignored.  The 
Government  of  the.  Province  has  adopted  measures  intended  to^  bring 
down  the  public  feeling  and  repress  the  crimes  that  necessarily  follow 
such  excitement  and  the  Sub-divisional  Magistrate  of  Madari^r  is  one 
of  those  officers  whose  duty  it  is  to  carry  out  the  administrative  directions 
of  the  Government.  He  is  at  the  same  time  a  Judicial  Officer  and  en- 
trusted with  the  duty  of  trying  the  accused  of  offences  consequent  on  the 
excited  condition  of  the  public  mind.  He  had  to  go  to  the  -Miadaripur 
school  immediately  after  the  Police  investigation^  >i*»^*«8  his  :duty  to  assist 
in  the  discovery  and  punishment  of  crime  and  it  is  not  unreasonable-  im 
the  accused  from  his  words  and  acts  to  conclude  that  he  had  a  bi«s  against 
them.  The  transfer  of  the  case  is  likely  to  tend  to  the  quieting  of  the 
minds  of  the  accused. 

In  the  matter  of  Wilson  (6),  Dupeyrony.  Driver  (7),  Farzdnd  Alt  v. 
Hanumad  Persliad  (8),  ICtshori  Gir  v.  Ram  Narayan  Gir  (3),  IChetu 
Panday  v.  Mohim  NatUBisU  (9),  Girish  Cliandra  v.  Clidndra  Moni  (10), 
Nittyanund  v.  King-Emperor  (11),  a  sufficiently  long   series   of   cases,  it 

(6)  I.  L.  R.  18  Cal.  247  (1891).        (7)  I.  L.  R.  23  CaL  495  (1896). 

(8)  I.  L.  R.  19  All.  64  (1895).         (9)  8  C.  W.  N.  75  (1903). 

(10)  8  C.  W.  N.  589  (1904).  (11)  9  C,  W,'N/6^9  (1905;, 
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has  been  held  that^  however  proper  the  conduct  of  the  Judge  may  have 
beeni  the  state  of  the  mind  of  the  accused  is  to  be  considered  and  any 
incidents  which  are  calculated  to  create  in  liis  mind  a  reasonable  appre- 
hension, that  he  may  not  have  a  fair  and  impartial  trial  are  good  grounds 
of  transfer.  What  is  reasonable  apprehension  is  a  question  which  must 
be  decided  in  each  case  with  reference  to  the  incidents  themselves  and 
surrounding  circumstances.  Confidence  in  the  administration  of  justice 
is  an  essential  element  in  good  Q-ovemment  and  a  reasonable  apprehension 
of  failure  of  justice  in  the  mind  of  the  accused  should,  therefore,  be  taken 
into  serious  consideration  on  an  application  for  transfer.  In  Naraiti 
C/iamlra  v.  TJie  Howrah  Municipality  (12),  Brett  and  Stephen,  JJ.,  did 
not,  as  I  understand  their  judgment,  lay  down  a  different  rul^,  though 
some  of  the  observations  of  Brett,  J.,  may  lead  to  such  a  supposition. 
Stephen,  J.,  observes  in  his  separate  judgment — "  What  is  a  reasonable 
apprehension  must  be  decided  by  a  reference  to  the  minds  of  the  Court 
and  not  the  mind  of  the  accused."  The  foolish  idea,  it  is  true,  of  a  liti- 
gant cannot  be  the  criterion  for  judging  what  is  reasonable  apprehension,, 
but  I  think  the  duty  of  the  Court  is  to  place  itself  in  the  position  of  the 
accused,  to  consider  the  facts  and  circumstances  attending  his  position  and 
then  to  decide  the  question  of  the  reasonableness  or  otherwise  of  his  ap« 
prehension.    Abstract  reasonableness  ought  not  to  be  the  standard. 

Judging  by  the  standard  indicated  above  I  am  of  opinion  that  the 
apprehension  :>:  the  a,ccused  that  they  may  not  have  a  fair  and  impartial 
trial  before  the  present  Sub-divisional  Officer  of  Madaripur  is  not  foolish, 
or  unfounded,  and  I  think  the  case  should  be  transferred  to  some  jother 
Maffistrat^  for'tHaf.""  *         •  .  "     '    .'  '  ' 

As  there  is  no  other  Magistrate  at  Madaripur  competent,  in  our 
opinion,  to  try  the  case,  1  think  the  Magistrate  of  the  district  should 
arrange  for  the  trial  of  the  case  at  Madaripur  either  by  himself  or  by  some 
other  competent  Magistrate  in  the  district. 

Holmwoodj  J, — I  agree  with  my  learned  brother  that  the  case  should 
be  tried  by  the  District  Magistrate  or  by  some  competent  Magistrate  deputed 
by  him  at  Madaripur,  but  not  precisely  on  the  grounds  stated  by  him. 

I  do  not  think  that  in  a  qase  of  this  kind  where  misrepresentations 
have  been  made  in  the  affidavit  upon  which  the  petition  of  all  the  accused 
is  based  the  alleged  uneasiness  in  the  minds  of  the  accused  can  be  given 
any  effect  to. 

I  entirely  concur  with  what  I  believe  to  have  been  the  express  views 
of  Brett,  J.,  as  they  appear  in  his  judgment  in  yarain  Chandra  Bannerjee 
V.  The  Howrah  Municipality  (12). 

(12)  10  C.  W.  N.  441  (1905). 
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1  think  that  had  the  Joint  Magistrate  postponed  his  order  on  the 
application  for  transfer  and  not  in  terms  rejected  it,  his  action  would  have 
been  quite  correct.  The  danger  of  witnesses  being  tampered  with  is  pre- 
sent in  every  case  and  there  is  no  prejudice  in  expressing  it  as  a  general 
proposition.  But  it  was,  in  my  opinion,  not  quite  discreet  on  the  part  <rf 
the  Joint  Magistrate  to  have  referred  to  oflEorts  made  by  the  local  pleaders 
to  settle  the  matter  out  of  Court:  The  Joint  Magistrate  himself  appears  to 
have  been  in  full  symapathy  with  those  efforts  at  least  as  far  as  the  school 
boys  are  concerned. 

Both  the  pleaders  and  he  were  met  by  the  same  difficulty,  however, 
that  the  case  was  one  that  could  not  be  compounded  and  it  was  therefore 
rather  hard  on  the  pleaders  to  infer,  if  he  did  infer,  that  they  would  be 
any  parties  to  doing  irregularly  whiat  the  authorities  had  not  found  their 
way  to  doing  regularly.  The  unconscious  bias  against  the  pleaders  for  the 
defence  which  naturally,  though  most  unfortunately,  is  apt  to  arise  in  the 
mind  of  a  young  Magistrate  owing  to  their  persistence,  in  pursuance  of 
What  they  believe  to  be  their  duty  to  their  client,  in  taking  what  the 
Magistrate  may  think  to  be  an  unreasonable  or  irregular  line  of  defence  is, 
I  believe,  far  more  dangerous  to  an  accused  than  any  fancied  importance 
he  may  attach  to  expressions  which  may  have  fallen  from  the  Court,  or 
which,  the  Court  being  presided  over  by  a  foreigner,  he  may  imagine 
to  have  fallen  from  the  Court. 

Had  it  not  been  that  the  Joint  Magistrate  by  the  form  of  his  order 
has  rendered  his  final  decision  in  this  case  obnoxious  to  reversal  on  the. 
technical  ground  that  he  refused  time  to  apply  for  a  transfer  and  did  not 
merely  postpone  it,  I  i^ould  hardly  have  been  able  to  hold  that  an  order  of 
transfer  was  expedient  for  the  ends  of  justice  and  I  should,  in  any  case, 
have  held  that  a  transfer  from  the  locality  of  Madaripur  would  bo  most 
inexpedient  in  view  of  the  considerations  affecting  the  complainants  which 
the  District  Magistrate  has  laid  before  us.  As,  however,  it  is  expedient, 
in  view  of  the  technical  objections  to  the  trial  that  might  be  raised  in 
appeal,  in  case  of  a  conviction,  that  the  case  should  be  tried  by  some  other 
Magistrate,  I  entirely  concur  with  Mitra,  J.,  that  the  course  he  has  direct- 
ed is  the  proper  order  to  be  made  in  this  case. 

Hule  math  ahsotute. 
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SAYID  MAHOMED  GHOUS  SAHEB   r.  SAYID  KHADIR  BADSHAW  SAHEB. 

(16  M.  L.  J.,  148.) 

IF  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS. 

Jan.  31        [CRIMINAL  REVISION  No.  266  of  .1905.]  1906. 

Present: — Mr.  Justice  Subrahmaaia  Aiyar. 

SAYID  MAHOMED  GHOUS  SAHEB  akd  another,— Petitioners, 

Versus 
SAYID  KHADIR  BADSHAW  SAHEB,— Respondents 

Cnminal  Pivcedure  Code,  s.  145,  el,  1— Initial  ot'der^Oraunds  not  stated  expressly^— 
Rff€rem?$t4)  pMition  containing  grounds^^Suhdantial  eomplianoe. 

Where  the  initial  order  made  under  8. 145,  CI.  1,  Criminal  Procedure  Code,  does'  not  stitc 
in  express  terms  the  grounds  upon  which  the  Magistrate  is  satisfied  that  a  dispute  likely  to 
cause  a  breach  of  the  peace  exists,  but  such  grounds  appear  in  the  petition  on  which  the  orc)er 
is  founded  and  to  which  it  makes  reference  and  there  is  no  denial  of  such  grounds  on  the  other 
side,  there  is  a  substantial  compliance  with  the  provisions  of  s.  145,  CL  (1),  Cr,  P.  C. 

Petition  under  section  439  of  the  Criminal  Procedure  Code  and 
section  15  of  the  High  Courts  Act  praying  the  High  Court  to  revise  t\\Q 
order  of  the  1st  Class  Sub-Divisional  Magistrate  of  Chidambaram  Division, 
dated  1st  May,  1905,  in  Miscellaneous  Case  No.  11  of  1905. 

P.  S.Sivasxcami  Aiyar  and  iV.  Bajaffopalachariar  for  petitioners. 
The  Publij  Prosecutor   (E.  B.  Poweti)  for  the  Crown. 

/S.  Srinivasa  Aiyar  for  V,  Krishnastcami  Aiya/r  for  1st  respon* 
dent. 


The  Court  mado  t£e  following  .... 

Order :— Mr.  Sivaswami  Iyer  has  drawn  my  attention  to  several  de- 
cisions of  the  other  High  Courts  in  which  it  was  pointed  out  that  ah  order 
passed  under  s.  145  of  the  Criminal  Procedure  Code  would  be  withoiit 
jurisdiction  if  no  preliminary  order  required  by  the  section  had  been  passed. 
On  the  other  side  the  Public  Prosecutor  referred  me  to  proceedings  of  this 
court  at  page  98  of  Weir's  Criminal  Rulings,  4th  Edition,  which  treats  an 
omission  to  record  such  an  order  as  an  irregularity  which  would  not  aflBect 
the  validity  of  the  order  if  thereby  the  parties  to  the  proceedings  were  not 
prejudiced  in  properly  placing  their  case  before  the  court.  It  is  not  neces- 
sary for  me  to  consider  the  point  inasmuch  as  I  find  that  the  Magistrate 
did  in  fact  recoid  an  order  in  which  he  stated  upon  information  received 
by  him  and  upon  the  petition  presented  by  one  of  the  parties  to  the  pro- 
ceedings that  there  was  a  likelihood  of  a  breach  of  the  peace  and  called 
upon  the  person  specified  in  the  order  to  put  in  written  statements  as  to 
their  claims  respectively  in  regard  to  the  question  of  possession.   No  doubt 
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he  dow  Dot  state  in  detwl  the  grorods  for  tbe  coodfi^ 
ItkefihoodofabrescfaoCtfaepeMe.  Bat  the  fikst  mcntioiied  m  Ac  peti- 
tion  referred  to  ib  the  order,  nz^  that  a  gang  of  about  60  men  had  be« 
brought  from  Tanjore,  Tridiinopolj  and  other  pboe*  by  the  coonter-peti- 
tiooers  for  the  porpoae  of  forcibly  taking  pocewKm  was  apparently  not 
denied  The  coonter-petitioDers  did  not  all^e  that  there  was  no  likeli- 
hood of  a  breach  of  the  pwkje,  but  pot  in  written  statements  requesting  the 

Magistrate  to  proceed  under  chapter  XH  of  the  Code.  In  these  drcum- 
stances,  I  am  unable  to  accede  to  tha  contention  that  the  order  is  inTalid. 
In  this  view,  it  is  not  open  to  me  to  oonader  the  merits  of  the  order  main- 
taining the  senior  widow's  possession.  The  order,  as  I  read  it,  is  confined 
to  immoreaUe  property  only.    The  petition  is  dismissed. 

(16  K.  L.  R^  57.) 

IN  THE  COURT  OF  THE  AGENT  TO  THE  GOVERNOR, 
KATHIAWAD, 

Sept  6    [CRIMINAL  SESSIONS  CASE  No.  9  or  1905-06.]        1905. 

Present .— H.  D.  Rendall,  Esq. 

EMPEROR  r.  RUGHNATH  GIGA  akd  othms. 

Pirnsl  Cede  (AH  XLV  0f  1860 j  i.  90$,  109,  390—JiLirr'imfe  ftrtmemjf  frmmdmUMg  f#^ 
tkroMfk.  4-  iti  ahetme^^KidimppiM^CrimimU  Precfdmre  Cede  f  Art  W  0fl89S)\s,  198-Pr^ 
9eewt\0nf«r  egtue^  ^faintt  mmrrim^e—SjLertd  firt  imdisfeMnhU  t«  ffimdm  mmrrimf0  eerm^mjf. 

Where  a  lUgistrmtc  while  taking  cogniiance  oC  an  olfenoe  oC  kidnapping,  having  fow>d 
from  the  fnctn  proTel  that  that  nection  was  inapplkahle,  snhstitnted  sectiooa  49S  and-4$b,  kM 
that  the  change  mu<  he  aUoweil  (1.  L.  B.  XX  CaL  483),  a«  the  principle  on  whkA  s.  IS«, 
Crimtifia  Procedure  Code,  wa«  based,  in  no  way  contraTened  the  intention  of  the  law  being  to 
prevent  Magistrates  from  enquiring  on  their  (own)  motion  into  cases  connected  with  marriage. 

And  where  a  Hindu  went  through  a  marriage  oeiemonj,  performed  by  »  priest  of  another 
caste  in   the  fiekU  and  al«o  in  the  abitence  of  itacred  fire,  with  a  minor  giri  without  her  guar- 
dian*f«  consent  held  that  it  was  well  settled  that  under  the  Hindu   Law  a  marriage  duly  per- 
formed  was  not  inT<ilid  simply  becan«  there  was  no  consent  by  a  minor's  gnaztUan,  but  th^ 
the  element  of  sacml  fire  was  indeed  the  mysterious  sacred  symbol  of  dirine  approTal  im- 
parting solemnity  and  dtyine  wnction  to  the  rite  and  that,  since  its  absence  was  prored  and 
a  lmitte<l  by  the  priest  performing  the  marriage,  the  marriage  would  appear  to  be  an   unlawful 
one  ;  that  the  final  ingredient  was  dishonesty  or  fraudulent  intention,  but  that  from  the  point 
of  view  of  Hindu  Law,  marriage  being  a  sacred  rite  rather  than  a  contract,  there  could  hardly 
be  inTolred  any  loss  of  property  to  which  the  guardian  was  entitled,  and  so  dishonesty  would 
hardly  be  latisfied  (ss.  23  fc  24,  I.  P.  C);  that  frawlulent  intention  was  however  proved  by  the 
accused's  conduct,  as  the  definition  of  *  fraudulently*  implied  an  attempt  to  deceive,  whether  it 
were  from  any  expectation  of  advantage  to  the  party  himself  or  from  ill  will  towards  the  other 
(I.  L.  R.  XIII  Bo.  514  and  XV  All.  218);  that,  if  it  were  said  that  the  giri  was  not  deceived 
and  that  in  fact  do  body  was  imposed  upon,  then  the  reply  was  that  under  s.  4%,  I.  P.  C,  as 
in  many  other  eases,  men  had  to  be  judged  by  their  intentions  rather  than  by  results  ;  that 
the  argument  that  the  deeeit  must  be  practised  or  the  intenHon  aimed  at  any  particular 
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pcwon,  couia   not  be  aooepted,  since  s,  496,  I.  P.  C,  did  not  sUte  or  imjily  any  such 
IfmitetioD. 

Ifdd,  as  rogmrds  the  abettor,  the  pf iest,  that  It  must  be  proved  that  he  joined  in  a  con- 
spirac^r  with  the  bridegroom  or  that  he  was  privy  to  the  fraudulent  intention  ;  that  it  was 
insufficient  to  say  that  he  solemnised  an  unlawful  marriage  at  his  peril ;  that  though  he  would 
in  such  case  be  morally  culpable,  he  did  not  appear  to  be  criminaUy  liable  under  the  I.  P.  C. 
nnless  it  was  established  that  he  shared  the  fraudcdent  intention;  that,  if  there  had  been 
evidenoe  to  prove  that  the  bride  objected  or  resisted  in  his  presence  and  that  he  n^vcrthel^ess 
performed  the  ceremony,  then  the  aspect  of  his  conduct  might  be  different. 

Iftf^tf  also  that  people  might  go  through  sham  marriages,  if  they  chose,  without  being 
liable  under  the  Indian  Penal  Code,  unless  fraudulent  intention  was  proveil. 

Address  to  the  Members. 

The  facts  of  this  case  are  briefly  as  follows,  according  to  the  evidence 
for  the  prosecution  x 

Dadhi  a  minor  had  been  betrothed  to  accused  No.  1  Rugnath  of 
Tr^knda,  but  there  was  a  hitch  as  regards  the  money  payment  due  from 
Rugnath  for  the  bride.  Dudhi  lived  with  her  mother  and  her  brother 
complainant  Vashram  at  Dedan  two  miles  from  Trakuda,  and  in  the  absence 
of  her  brother  at  Jafrabad>nd  her  mother  from  home,  Ladu  accused  No.  2, 
a  Rajput  woman  of  Trakuda,  who  formerly  lived  in  Dedan,  came  and  told 
Dudhi  that  it  she  went  to  Trakuda,  her  future  mother-in-law  would  give 
her  mangoes  and  clothing  and  let  her  return  the  same  evening.  Dudhi 
thereupon  went  with  Ladu  to  Dedan,  and  on  arrival  she  found  that  it  was 
the  intention  of  accused  No.  1  to  marry  her.  She  protested,  but  accused 
No.  1  Rugnath  obtained  a  document  fixing  an  auspicious  day  and  went 
through  a  marriage  ceremony  with  Dudhi  in  the  fields  of  Traktida.  It  is 
contended  that  owing  to  the  omission  of  essential  rites  and  ceremonial 
observances,  the  accused  No.  1  contracted  with  a  fraudulent  intention  a 
marriage  which  was  unlawful,  and  which  he  knew  to  be  unlawful*. 
Accused  No.  1  has  therefore  been  charged  with  committing  offences  under 
sections  493  and  496, 1.  P.  C,  accused  No.  3  with  abetment  of  those 
offences  under  section  109,  I.  P.  C. — altered  from  section  114, 1.  P.  C., 
which  is  inapplicable — and  accused  No.  2  with  kidnapping  Dudhi  from 
lawful  guardianship  under  section  36G.  Accused  No.  3  was  charged  with 
abetment  on  the  ground  that  he  officiated  as  priest  at  the  unlawful  marriage. 
I  may  here  note  that  the  charge  under  section  493  was  subsequently  found 
to  be  inapplicable  to  the  proved  facts. 

After  the  ceremony  Dudhi  and  accused  No.  1  returned  to  the  latter's 
house  in  Trakuda  where  Dudhi  lived  two  days  and  nights  and  cohabited 
with  accused  No.  1.  Meanwhile  Dudhi's  brother  Vashram  (Ex.  2)  was 
informed  by  messenger  Jetha  (Ex.  9)  of  what  had  occurred  and  he  return- 
ed to  Dedan,  and  taking  his  castemen  he  came  to  accused  No.   l^s  house 
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and  protested.  Accused  No.  11  was  absent,  but  his  mother  refused  to  let 
Dudbi  go,  wbereupon  complainant  and  hb  party  returned,  and  on  com- 
plaint to  the  police  Dudhi  was  restored  to  the  complainant. 

Accused  No.  2  denies  all  knowledge  of  the  afeir ;  accused  No.  1  says 
that  Dudhi  came  to  his  house  of  her  own  accord  and  that  he  was  kwfully 
married  to  her  in  the  fields  by  accused  No.  3  and  that  he  cohabited  with 
her ;  accused  No.  3  says  that  he  performed  the  marriage  by  request,  but 
without  sacred  fire  being  used. 

The  points  that  arise  for  determination,  are  : — 

(1)  Had  the  Committin;^  Magistrate  jurisdiction  to  frame   charges 

under  sections  493  wid  4%,  I.  P.  C.  ? 

(2)  Was  Dudhi  a  minor  ? 

(3)  Was  she  kidnapped   from  lawful  guardianship  by    accused 

No.  2  ? 

(4)  Did  accused  No.  1  go  through  the  ceremony  of  being  married, 

and  was  the  marriage  unlawful  ?  . . 

(5)  Did  accused  Nos.  1  and  3  know  that  this  marriage  was  unlaw- 

ful? 

(6)  Did  accused  Nos.  1  and  3  go  through  and  perform  this  cere- 

mony dishonestly  or  with  a  fraudulent  intention  ? 

(7)  Did  accused  No.  3  abet  accused  No.  1  ? 

These  are  the  only  points  arising  for  determination,  since  the  charge 
under  sec.  493  has  been  abandoned  owing  to  Dudhi's  emphatic  statement 
that  she  did  not  believe  she  was  lawfully  married  to  accused  No.- 1, 

I  must  first  deal  with  the  objection  that"  the  Committing  Magistrate 
had  no  jurisdiction  to  frame  charges  under  sections  493  and  496, 1.  P.  C, 
without  a  formal  "complaint"  made  to  him  as  required  by  section  198, 
Crim.  P.  C.  You  will  see  that  an  offence  under  section  366, 1.  P.  C,  is  a 
cognizable  offence,  and  it  was  only  when  the  Magistrate  found  from  proved 
facts  that  this  section  was  inapplicable,  that  he  substituted  two  others 
which  cover  partly  the  same  ground.  A  change  was  similarly  made  by  a 
magistrate  and  condemned  by  the  Sessions  Court,  but  allowed  by  the 
Calcutta  High  Court  in  a  case  reported  at  I.  L.  R.,  20  Calc,  483.  The 
reasoning  therein  adopted  applies  to  the  present  instance  and  shows  that 
the  principle  on  which  sec.  198,  Criminal  Procedure  Code,  was  b^sed  has 
in  no  way  been  contravened.  "The  intention  of  the  law  is  to  prevent 
Magistrates  from  inquiring  on  their  motion  into  cases  connected  with 
marriage  or  to  take  any  action  unless  the  husband  or  some  other  person 
[aggrieved  i.e.]   moves  them   to   do  so.".. ••.    I   must 
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therefore  overrule  this  preliminary  objection,' and  proceed  to    fiscusa 
briefly  the  points  that  follow. 

Firstj  then,  as  regards  the  charge  against  Ladu  accused  No.  2  of 
kidnapping  under  section  363, 1.  P.  C,  it  will  be  necessary  to  prove  only 
that  Ladu  removed  or  enticed  Dudhi  from  the  possession  of  her  lawful 
guardian  without  his  consent,  provided  of  course  that  Dudhi  was  a  minor. 
It  will  not,  however,  be  necessary  for  me  to  criticize  the  evidence  as  regards 
Dudhi's  age,  because  it  is  obvious  that  the  evidence  as  regards  enticement 
or  removal  by  Ladu  is  both  unsatisfactory  and  unconvincing.  It  consists 
of  the  statements  of  Dudhi  herself  (Ex.  3),  of  Jetha  (Ex.  9)  and  Devraj 
(Ex.  10),  and  I  cannot  but  think  that  you  noticed  the  demeanour  and 
shuffling  discrepant  statements  of  the  two  latter  witnesses.  I  have  come 
to  the  conclusion  that  they  deposed  to  facts  which  they  never  witnessed,' 
and  I  gravely  suspect  that  they  never  saw  Ladu  as  they  allege.  Jetha 
(Ex.  9)  was  no  doubt  sent  to  Jafrabad  to  inform  Vashram  of  his  sister's 
disappearance,  but  there  is  reason  to  believe  that  he  never  saw  Ladu  tak- 
ing away  Dudhi.  He  now  pretends  he  took  Vashram  a  letter  which  is  not 
produced,  and  his  statements  as  regards  telling  Vashram  of  Ladu's  action 
are  inconsistent  and  incredible.  He  appears  also  to  mention  some  boy  as 
being  with  Ladu  and  Dudhi.  Again  Devraj  (Ex.  10)  pretends  he  saw 
Ladu  and  Dudhi  sitting  together  outside  DudhPs  house,  and  that  he  over-* 
heard  certain  incriminating  conversation  and  no  more,  and  that  he  sub* 
sequently  returned  to  find  the  house  closed.  Now  if  these  witnesses 
speak  the  truth,  it  is  unaccountable  that  there  is  not  better  evidence  as  to 
a  removal  which  took  place  in  broad  daylight  from  one  village  to  lEtilother^ 
The  quality  of  this  evidence  is,  I' think,  fatal  to  this  part  of  the  prosecution* 
case. 

It  may  be  said  that  Ladu's  name  was  mentioned  early,  that  she  was 
a  likely  instrument  to  decoy  Dudhi,  and  that  Dudhi  would  not  have  gone 
to  accused  No.  I's  house  of  her  own  accord.  But  the  whole  evidence  as 
regards  Ladu  is  inconvincing,  and  the  mere  argument '  that  she  was  a 
Kkely  instrument  is  open  to  the  retort  that  she  was  just  as  likely  to  be 
named  falsely  as  an  excuse  for  Dudhi's  own  conduct.  Dudhi's  own  con- 
duct (Ex.  3)  is  very  halting,  and  it  can  hardly  be  understood  how  she  was 
so  easily  duped,  as  she  is  clearly  old  for  her  age  (whatever  it  may  really 
be)  and  by  no  means  lacking  in  native  wit  and  shrewdness.  Her  own 
be^  iour  does  not  incline  one  to  think  that  she  was  the  innocent  victim  of 
enti  mont.  It  must  be  remembered  that  she  had  often  been  to  accused 
No  9  house  before,  and  very  possibly  she  may  on  this  occasion  have 
vent  red  to  go  on  her  own '  account.  Once  more,  if  Ladu  did  kidnap 
Buii hi,  she  could  only  have   done  so   by  pre-arrangemont   with   accused 
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No.  1,  and  yet  Dudhi  herself  says  that  when  she  arrived  at  his  Konse, 
accused  No.  1  was  not  waiting  for  her,  but  came  later  from  the  fields. 
There  is  indeed  a  suspicious  want  of  method  in  the  whole  affair.  Finally, 
Dudhi'^s  evidence  as  [to]  the  absence  of  her  mother  (who  is  too  infirm  to 
come  to  Court,  be  it  noted  !)  on  this  and  several  other  occasions  when 
Ladu  visited  Dudhi,  and  Dudhi's  silence  concerning  these  visits  strike  me 
as  most  improbable.  Had  Vashram  produced  any  letter  naming  Ladu,  or 
had  there  been  one  trustworthy  witness  to  depose  that  Ladu  was  seen  with 
Dudhi  either  in  Dedan  or  on  the  way  to  Trakuda,  the  case  against  accused 
No.  2  would  have  been  much  strengthened.  As  it  is,  the  case  against 
Itccused  No.  2  is  by  no  means  strong. 

Let  us  now  turn  to  the  question  of  the  guilt  of  accused  Nos.  1  and  3. 
It  is  beyond  dispute  that  a  marriage  ceremony  took  place  in  the  fields, 
and  it  must  first  be  decided  whether  such  marriage  was  unlawful.  It:  is 
well  settled  that  under  the  Hindu  Law  a  marriage  duly  performed  is  not 
invalid  simply  because  there  was  no  consent  by  a  minor's  guardian.  But 
was  the  marriage  duly  performed  ?  Was  it  unlawful  on  account  of  due 
and  essential  ceremonies  not  being  performed,  and  did  accused  Nos.  1  and 
3  know  it  was  unlawful  ?  I  think  that  the  evidence  of  Khoda  (Ex.  14),  a 
defence  witness  of  the  Sutar  caste,  fortifies  your  own  knowledge  that  the 
absence  of  sacred  fire  make  the  ceremony  a  nullity^  This  element  is  indeed 
the  mysterious  sacred  symbol  of  divine  approval  imparting  solemnity  and 
divine  sanction  to  the  rite,  and  since  its  absence  is  proved  and  admitted 
by  accused  No.  3^  the  marriage  would  appear  bs^-be  an  unlawful .  marriage. 
It  only  remaina.td  ask  whether  accused  Nos;  land  ^3  k,new  ths^t.  sitcred  fire 
wa^  essential  and  that  to'thoir  knowlefdg^  the  marriage  was  unlaWfuK  It 
seems  to  me  that  every  reasonable  adult  of  the  Sutar  caste  must  know  a4 
much  as  this,,  and  that  ^ucK  ordinary  knowledge  may .  safely  be  expected 
and  presumed.  J  am,  therefore,  very  clear  that  this  marriage  was  unlawful, 
and  that. accused  Nos.  1  and  3  knew  it  to  be  so. 

The  final  ingredient  in  an  offence  under  section  496, 1.  P,  C,  has  still 
to  be  proved.  Was  there  any  dishonesty  or  fraudulent  ii^^ntion  ?  As 
regards  dishonesty,  the  point  has  not  been  pressed.  From  the  point  of 
view  of  Hindu  Law  marriage  is  a  sacred  rite  rather  than  a  contract,  and 
there  can  hardly  be  involved  any  loss  of  property  to  which  the  guardian  is 
'*  legally  en  tiUed  : "  on  this  account  the  definition  of  "dishonestly"  aa 
explained  in  sees.  23  and  24  of  the  Indian  Penal  Code  would  hardly  be 
satisfied.  But  as  regards  fraudulent  intention,  stress  was  rightly  laid  upon 
the  fact  that  accused  No.  I's  aim  and  object  throughout  was  to  deceive. 
The  definition  of  *'  fraudulently "  as  stated  ii^  Haycraff  i\  Creasy  an  d 
accepted  in  I.  L.  R.  13  Bom.  514  and  15  All.  218,  is  that  it  implies  an 
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**  attempt  to  deceive,  whether  it  be  from  any  expectation  of  advantage  to 
the  party  himself  or  from  ill  will  towards  the  other,  is  immaterial."  Now 
accusejl  No.  I's  conduct  from  the  first  shows  that  he  wished  to  deceive 
the  girl  Dudhi,  if  not  her  mother  or  brother.  The  means  he  adopted  are 
inconsistent  with  anything  like  bona  fides.  He  obtains  an  absurd  fore-^ 
cast  (Ex.  7  A)  ;  he  lies  to  his  acquaintances  (Exhs.  7  And  8)  in  order  io 
obtain  their  assistance  ;  he  is  warned  by  Jiwan  (Ex.  4)  that  he  should  not 
get  married  thus;  he  does  not  summon  the  regular  caste  priest;  the 
girFs  relations  are  not  invited  to  Jhe  ceremony,  which  is  performed  not  at 
the  bride's  -house,  but  claudestinely  in-  the  fields,  with  a  ceremonial  lacking 
every  essential  save  one.  Evidently  accused  No.  1  intended  to  make  the 
girl  think  that  she  was  legally  married,  and  he  trusted  that  his  deceit 
would  guiet  her,  that  she  would  be  compromised  before  all  the  world,  and 
that  he  would  thus  prevent  any  interruption  of  the  privileges  he.  intended 
to  secure  and,  as  it  appears,  did  temporarily  secure  as  the  girl's  reported 
husband.  If  it  be  said  that  the  girl  was  not  deceived  and  that  in  fact 
nobody  was  imposed  upon,  thisn  the  reply  is  that  under  section  49G,  I.  P.  0., 
as  in  many  other  cases,  men  have  to  be  judged  by  their  intentions 
rather  than  by  results.  We  have  to  see  the  measure  -of  accused's  fraudu- 
lent intention,  and  not  the  measure  of  its  success.  Neither  can  I  accept 
the  argument  that  deceit  must  be  practised  or  the  intention  aimed  at  any 
particular  person,  since  section  496, 1.  P.  C,  does  not  state  or  imply  any 
such  limitation.  I  incline,  therefore,  to  .the  opinion  that  accused  No.  1 
has  committed  an  ofiEence  under  section  496, 1.  P.  C, 

With  regard  to  accused  No.  3,  however,  it  must  be  proved  that  he 
joined  in  a  conspiracy  with  accused  No.  1,  in  other  words  that  he  was 
privy  to  the  fraudulent  intention.  It  is  insufficient  to  say  that  he  solem- 
nized an  unlawful  marriage  at  his  peril.  He  would  in  such  case  be 
morally  culpable  ;  but  unless  it  is  established  that  he  shared  the  fraudu- 
lent intention  of  accused  No.  1,  he  does  not  appear  to  be  criminally  liable 
under  the  I.  P.  C.  Had  there  been  evidence  to  prove  that  Dudhi  objected 
or  resisted  in  his  presence,  and  that  he  nevertheless  went  through  his 
ceremoney,  then  the  aspect  of  his  conduct  might  be  different.  It  is 
difficult,  to  make  any  presumption  against  accused  No.  3.  People  may 
go  through  sham  marriages  if  they  choose,  without  being  liable  under  the 
Indian  Penal  Code,  unless  fraudulent  intention  is  proved,  and  I  think  it 
quite  probable  that  accused  No.  3  did  not  realise  the  deceitful  intentions 
of  accused  No.  1  and  was  not  a  party  to  them.  There  was  apparently  no 
preconcerted  plan  between  accused  Nos.  1  and  3 :  it  would  seem  that 
accused  No.  1  made  sudden  preparations  and  rushed  the  marriage  through^ 
taking  advantage  of  an  unexpected  and  undesigned  opportunity* 
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If  the  above  be  a  correct  view,  accused  No#  1  alone  would  be  guilty 
of  committing  an  oflPence  under  section  496, 1.  P.  C,  and  looking  to  the 
fact  of  the  long  standing  betrothal,  to  the  conduct  of  Dudhi,  and  to  all 
the  circumstances  of  this  peculiar  case,  I  consider  that  accused  No.  I's 
offence  is  somewhat  less  repugnant  to  honour  and  morals  than  would  at 
fir^t  sight  appear, 

(Sd.)     H.  D.  RendaU, 
t       September  5th,  1905,  President* 

Finding. 

trhe  Court  is  unanimously  of  opinion  that  accused  No.  1  Rugnath 
Giga  is  not  guilty  of  an  offence  under  section  493, 1.  P.  C,  and  in  that 
respect  he  is  acquitted,  but  the  Court  unanimously  finds  him  guilty  of  an 
offence  punishable  under  section  496,  I.  P.  C,  and  sentences  him  to 
rigorous  imprisonment  for  six  (6)  months. 

The  Court  is  unanimously  of  opinion  that  accused  No.  2  is  not  guilty 
of  an  offence  under  section  363, 1.  P.  C,  and  that  accused  No.  3  is  not 
guilty  of  offences  under  sections  493  and  496, 1.  P.  C,  together  with  s.  109 
I.  P.  C,  with  which  they  are  respectively  charged,  and  the  Court  directs 
that  they  be  acquitted  and  set  at  liberty. 

(Sd.)    H.  D.  RendaU,  Judicial  Assistant.    (Sd.)    B.  G.   Durkal. 
(Sd.)    H.  B.  Kotak.    (Sd.)    B.  V.  Joshi. 
Rajkot,  September  6th,  1905. 


(8  Bom.  L.  R.,  414.) 
IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY.      ' 

April  11    [CRIMINAL  REVISION  Nos.  63  and  70  of  1906.]      1906. 

Present : — Sir  Lawrence  Jenkins,  K.C.I.E.,  Chief  Justice,  and 
Mr.  Justice  Aston. 

EMPEROR  V.  H.  C.  BAYNE. 

P&nal  Code  (Act  XLVoflSQO),  sea,  31,  BJd^Punlihment-'Sentenee  of  me  day's  tim^e 
impriiotiment-'Itash  drhing^Offence  triable  under  Special  Act—homhay  Motor*  Vekielee 
Act  (Bombay  Act  II  of  1904) . 

Per  Jenkins,  C,  ./.—"The  purpose  of  inflicting  one  day's  simple  i  mprlsomnent  is  to  exercise 
clemency  towards  an  accused,  and  so  it  is  ordinarily  passed  where  imprisonment  is  the  only 
punishment  allowed  by  law,  and  the  Caurt  sees  in  the  circumstances  of  the  case  grounds  for 
passing  the  lightest  possible  sentence.  In  practice  the  person  on  whom  it  is  passed  is  not 
placetl  in  prison,  but  is  to  all  intents  and  purposes  as  free  as  though  the  sentence  had  not  been 
passed." 

Per  Axton,  7.—"  Where  there  has  been  special  legislature  for  a  particular  type  of  offence 
the  maximum  punishment  provided  in  sach  special  Act  for  that  particular  offence  may  be 
accepted  as  an  appropriate  maximum." 
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"Though  the  panishment  for  rash  and  negligent  driving  to  the  pnblic  danger  provided  by 
&  279  of  the  Indian  Fenal  Code  is  greater,  the  more  general  provisions  of  the  Penal  Code  are 
calculated  to  remind  the  Magistrate,  when  the  prosecution  is  under  that  Code,  and  the  danger 
is  alleged  to  have  been  caused,  by  rash  and  negligent  driving,  that  it  is  not  only  on  the  part 
:  of  the  drivers  of  vehicles  that  the  Penal  Code  enforces  the^sivil  duty  of  circumspection,  from 
the  neglect  of  which  the  improbability  of  culpable  negligence  arises. 

The  aociised  was  charged  uhcler  b.  279  of  the  Indian  P^nal  Code  with 
rashlj  and  negligently  driving  a  motor  car  on  the  Queen's  Road  ia  tho 
City  of  Bombay. 

The  Third  Presidency  Magistrate  convicted  the  accused  of  the  offence 
charged  and  sentenced  him  to  one  day's  simple  imprisonment  and  to  pay  a 
fine  of  Rs.  200  and  his  license  as  a  Motor  Car  driver  was  ordered  to  be 
suspended  for  the  unexpired  period  thereof  and  the  accused  was  also  de- 
clared disqualified  to  hold  a  license  in  future. 

The  accused  applied  to  the  High  Court  under  it^  criminal  revisional 
jurisdiction :  and .  the  Magistrate  also  forwarded  the  proceedings  to  the 
High  Court,  remarking  :  "section  8  of  Act  H  of  1904  requires  that  a  period 
should  be  mentioned  and  as  that  is  not  done  I  would  request  that  the  same 
inay  be  orderied  to  be  annulled." 

Mr.  Lowndes  with  Messrs.  BichneU^  Merwanj  and  Homer ^  for  the 
accused. 

The  Hon.  Mr,  Raikes  with  Mr.  E.  F.  NichoUon^  Public  Prosecutor, 
for  the  Crown. 

Jenkins^  C.  J. — ^The  accused  has  been  convicted  under  section  279  of 
the  Indian  Penal  Code  of  rashly  and  negligently  driving  a  motor  car  on  a 
public  road  so  as  to  endanger  human  life,  and  he  has  been  sentenced  to 
suffer  one  day's  simple  imprisonment  and  to  pay  a  fine  of  Rs.  200  or  in 
default  to  suffer  15  day's  simple  imprisonment,  his  license  .  also  has  been 
suspended  and  he  has  been  declared  disqualified  from  obtaining  a  license 
to  drive  a  motor  vehicle. 

"the  sentence  passed  by  the  Magistrate  falls  short  of  that  which  would 
have  entitled  thie  accused  to  appeal,  and  so  this  application  is  made  to  us 
in  revision. 

But  in  an  application  for  revision  it  is  the  ordinary  rule  to  accept  the 
lower  Court's  findings  of  fact,  and  so*  Mr.  Lowndes  has  limited  his  argu- 
ments to  asking  for  a  revision  of  the  sentence'  oh*  the  ground  that  the 
punishment  is  excessive,  and  that  this  is  due  to  the  Magistrate  having 
allowed  himself  to  be  influenced  by  considerations,  for  which  there  was  no 
legal  foundation. 

The  charges  framed  in  the  case  are  under  section  279  and  336  of  the 
Indian  P^l  Code  and  s,  2  of  the  Bombay  Motor-Vehicles  Act,  1904* 
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The  last  muned  Act  i«  described  ms  ^im  Act  to  regakte  the  use  of 
moior-rehicleA  in  the  Bombft j  Prendency  "  and  the  prenmbie  recites  tiimt 
^it  is  expedient  to  regulate  the  use  of  motor-vehicles  in  the  Bombaj  Pre- 
sidency" and  for  that  reason  it  is  expressed  to  be  enacted  as  tbereia 
provided. 

It  is  not  disputed  that  the  offence  with  which  the  aecnsed  b  diarged 
faiUs  within  the  terms  of  this  Act,  bat  the  charges  nnder  the  section  of  the 
Penal  Code  were  included  because,  we  are  told,  that  is  in  accordance  with 
the  course  ordinarily  adopted  in  these  cases.  The  legal  result  is  that  a 
heavier  punishment  can  be  inflicted  than  if  fhe  charge  were  only  under  the 
Motor-Vehicle  Act.  The  punishment  of  one  day*s  siasple  imprisonment 
is  a  sentence  that  is  well  known.    Its  purpose  is  to  exercise  clemency  to-  _^ 

wards  an  accused,  and  so  it  is  ordinarily  passed  where  imprisonment  is  the 
only  punishment- allowed  by  law,  and  the  Court  sees  in  the  circumstances 
of  the  case  grounds  for  passing  the  lightest  possible  sentence.  In  practice 
the  person  on  whom  it  is  passed  is  not  placed  in  prison,  but  is  to  all  intents 
and  purposes  as  free  as  though  the  sentence  had  not  been  passed. 

Here  no  such  necessity  for  this  sentence  arose.  It  was  not  passed  to 
secure  compliance  with  the  law,  for  another  punishment  is  sanctioned  and 
has  been  inflicted.  It  cannot  be  attributed  to  clemency  and  its  conse- 
quence is  to  pbce  on  the  accused  the  stigma  thai  attaches  to  sentence  of 
imprisonment  without  imposing  the   penalty   which   is  the  purpose  of  I 

imprisonment. 

Thb  is  not  the  first  occasion  on  which  the  High  Court  has  had  to 
comment  on  this  form  of  punishment,  when  wrested  from  its  proper  pur* 
pose,  and  the  Advocate  General  has  most  fairly  stated  before  us  that  he 
finds  a  difficulty  in  defending  this  part  of  the  sentence  in  the  circumstances 
of  the  case. 

We,  therefore,  direct  that  this  part  of  the  sentence  be.  set  aside. 

Next  I  come  to  the  fine.  Though  it  is  urged  that  this  is  double  the 
maximum  prescribed  by  the  Motor-Vehicle  Act,  it  still  is  within  the  limits 
permitted  by  section  279  of  the  Indian  Penal  Code  and  I  cannot  say  it  is 
^  severe  as  to  call  for  our  interference-  in   revision.     So  much   for  tiie  i 

jpunishments  under  the  Penal  Code. 

I  will  now  deal  with  those  expressed  to  be  passed  under  the  Bombay 
Motor- Vehicle  Act. 

The  Magistrate  has  purported  to  incapacitate  the  accused  from  ever 
driving  a  Motor- Vehicle  in  Bombay  during  the  rest  of  his  life,  and  he 
appears  to  rest  this  part  of  his  sentence  on  what  is  stated  in  the  passage 
of  his  judgment,  in  which  he  says :  "  It  fa  a  wonder  that  this  is  the  first 
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appearance  of  the  accused  in  Court.  It  is  impossible  to  ccnceivo  ihnt  this 
was  the  first  occasion  on  which  the  accused  was  unfortunate  enough  to 
drive  sd  rashly  and  negligently/' 

It  is  admitted  that  there  is  nothing  on  the  record  to  justify  this  re- 
mark ;  there  is  no  legal  evidence  of  any  previous  conviction  or  charge,  or 
even  of  previous  rash  or  negligent  driving  by  the  accused  and  it  is  on 
legal  evidence  alone  that  a  Court  of  law  can  act.  Therefore  it  is  that  Mr. 
Lowndes  has  taken  strong  excepticn  to  this  expression  of  opinion  and 
protested  against  the  Magistrate's  making  it  the  basis  on  which  he  has 
determined  the  character  of  the  punishment  to  be  inflicted.  At  the  same 
lime  wo  are  told  that  of  the  accused's  conduct  immediately  after  the 
offence  no  complaint  is  made  ;  that  he  made  no  attempt  to  escape  detection 
by  driving  away  from  the  scene,  but  on  the  contrary  had  the  injured  per- 
son taken  to  the  hospital  and  immediately  reported  the  matter  to  the 
police. 

But  so  far  as  the  sentence  involves  perpetual  disqualification  these 
matters  need  not  be  considered,  for  this  part  of  the  sentence  is  illegal. 
This  is  admitted  by  the  prosecution,  and  the  Magistrate  himself  has  very 
properly  made  a  representation  to  the  High  Court  to  that  etfect  and  has 
requested  an  annulment  of  the  order. 

The  sentence  of  disqualification  after  the  period  of  suspension  must 
be  set  aside. 

It  only  remains  for  me  to  consider  the  order  for  suspension  of  the 
accused's  license.  This  license  was  taken  out  last  January,  so  the  Magis- 
trate's order  of  suspension  would  prevent  the  accused  from  following  his 
present  calling  for  about  nine  months,  and  as  a  reason  for  moderating  this 
^ntence  Mr.  Lowndes  has  told  us  that  the  accused  has  already  lost 
through  this  suspension  an  opportunity  of  lucrative  employment,  and  if 
the  sentence  be  upheld  that  he  will  lose  his  present  place.  On  this  point, 
as  throughout  the  argument,  the  prosecution  has  been  conducted  before  us 
with  great  fairness  and  moderation.  It  is  stated  that  the  Police  did  not 
press  for  a  severe  sentence  before  the  Magistrate,  nor  is  it  now  asked  that 
the  suspension  should  bo  continued  for  the  whole  period  prescribed  by  the 
Magistrate's  order.  At  the  same  time  it  is  contended  that  there  should  be 
some  suspension  of  the  license.  This  I  think  is  reasonable,  for  where 
there  has  been  rash  and  negligent  driving  on  a  public  road  endangering 
liunian  life,  and  on  the  Magistrate's  finding  we  must  assume  the  accused 
to  be  guilty  of  that  offence — some  suspension  of  license  is  an  appropriate 
penalty.  Having  regard  to  all  the  circumstances,  I  think  the  require- 
ments of  the  case  will  be  met  if  we  reduce  the  period  of  suspension  to 
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three  ciilendar  months  from  the  20th  of  March,  1906,  the  date  of  the 
Magistrate's  order. 

Aston,  J. — Mr.  Lowndes,  whD  appeared  for  the  accused,  has  not  con- 
tended tliat  tlio  facts  taken  to  be  proved  by  the  Third  Presidency  Magis- 
trate, are  insufficient  to  establish  an  offence  of  negligently  driving  a 
motor-vehicle  at  a  speed  or  in  a  manner  which,  having  regard  to  all  the 
circumstances  of  the  case,  was  dangerous  to  the  public,  but  his  main  argu- 
ment as  to  this  part  of  the  case  was  that  taking  all  the  facts  to  be  as 
decided  by  the  Magistrate,  a  conviction  under  sec.  2  of  the  Bombaj 
Motor- Vehicles  Act  (Bombay  Act  II  of  1904)  under  which,  as  well  as 
under  sec.  279  of  the  Indian  Penal  (Jode,  the  accused  was  prosecuted, 
would  be  more  appropriate  than  a  conviction  under  the  Penal  Code. 

Our  attention  was  drawn  to  the  observations  near  the  end  of  Mr. 
Karsondas'  judgment  and  we  were  asked  to  infer  from  these  observatioDs, 
for  which  the  record  affords  no  support,  that  by  permitting  himself  to  dis- 
play this  hostile  attitude  to  the  accused,  the  Magistrate  has  given  cause 
for  consideration  whether  in  resorting  to  the  Penal  Code  in  addition  to  the 
Motor-Vehicles'  Act  in  order  to  inflict  the  larger  fine  of  Rs.  200  (the 
maximum  unappealable  sentence  of  fine)  and  to  add  a  sentence  of  im- 
jirisonment  the  Magistrate  was  influenced  by  an  unjudicial  antipathy 
rather  than  by  a  calm  and  impartial  view  of  the  merits  of  the  case.  The 
impropriety  of  the  Magistrate's  concluding  remarks  is  obvious. 

There  is  moreover  force,  I  think,  in  the  contention  that  where  there 
has  been  special  legislature  for  a  particular  type  of  offence  the  maximum 
l)unishment  provided  in  such  special  Act  for  that  particular  offence  may 
be  accepted  as  an  appropriate  maximum. 

On  the  other  hand  though  the  punishment,  for  rash  or  negligent  drivini; 
to  the  public  danger  provided  by  s.  272  of  the  Indian  Penal  Code  is  greater, 
the  inore  general  provisions  of  the  Penal  Code  are  calculated  to  remind  a 
Magistrate,  wlien  the  prosecution  is  under  that  Code,  and  the  danger  is 
alleged  to  have  been  caused  by  rash  or  negligent  driving,  that  it  is  net 
only  on  the  part  of  the  drivers  of  vehicles  that  the  Penal  CH)de  enforces 
the  civil  duty  of  circumspection  from  the  neglect  of  wliich  the  improbabili- 
ty of  culpable  neglifeencici  arises. .  Seo  ^^idamari^s  case  (1)  and  Empress 
\.  Ketahili  Mmulal{2\  *' negligence  "  implying  an  omission  to  do  some- 
thing a  reasonable  man,  guided  by  those  considerations  which  ordinarily 
regulate  the  conduct  of  human  affairs,  would  do,  or  the  doing  of  something 
which  a  i)rudent  and  reasonable  man  would  not  do.  See  Blffth  v.  Bimiing^ 
h'lm  Watenvork's  Co.  Qi).  Section  283,  for  instance,  enacts  thai  whoever 
,  (1)  (J.S72)  7  M.  H.  ('.  R  11!).  (2)  (1879)  I.  L.  11.  4.  Cal.  7CK 

(3)(I8ofO  11  Ex.  78*. 
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•causes  danger,  obstruction  or  injury  to  any  person  in  any  public  way  by 
doing  any  act,  shall  be  punished  with  fine,  and  section  336,  which  has  no 
special  reference  to  drivers,  provides  that  whoever  does  any  act  so  rashly 
-or  negligently  as  to  endanger  human  life  or  the  personal  safety  of  others 
shall  be  punished  with  imprisonment  or  fine.  So  that  a  driver  prosecuted 
under  both  a  special  Act  and  the  Penal  Code  cannot  well  complain  that  he 
has  been  convicted  under  the  latter  which  takes  so  fully  into  contempla^ 
tion  that  a  danger  on  a  public  way  may  be  created  by  an  obstructive  rash 
or  negligent  act  of  some  person  not  driving  a  vehicle,  without  any  want 
-of  due  care  and  caution  on  the  part  of  any  driver  of  a  vehicle. 

Affain  the  learned  Advocate  General  was  instructed  to  state  that  the 
prosecution  was  instituted  by  the  Police  under  the  Penal  Code  as  well  as 
under  the  Bombay  Motor- Vehicles  Act  (II  of  1904)  with  a  purpose  and  not 
from  excessive  caution. 

These  considerations  point  to  the  conclusion  that  there  is  not  sufficient 
jrround  for  altering  the  conviction  to  one  under  s.  2  of  the  Bombay  Motor 
Vehicles  Act. 

On  the  remaining  points  in  the  case  I  have  nothing  to  add  to  tlie 
remarks  of  the  learned  Chief  Justice  except  to  express  my  entire  concur- 
rence with  the  judgment  just  delivered  and  the  orders  proposed. 


(8  Bom.  L.  i?.,  420.) 

IN  THE  HIGH  COURT  OF  JUDICATURE  AT  BOMBAY. 

April  17  [(CRIMINAL  REVISION  No.  85  of  190(5.]  1906. 

Present.— ^ir  I^awrence  Jenkins,  K.C.I.E.,  Chief  Justice  and 
Mr.  Justice  Aston. 

EMPEROR  V.  NENSI  HANSRAJ. 

CrlmiHal  Ptveedut-e  Code  (Act  Vo/lSOSJ,  sec,  407— Bail— Gi-uhI  of  had  in  mm-hailahU 
4\jff>Hccs — Practice. 

The  rule  in  res^xict  of  non-bailable  offences  is  that  bail  is  not  to  be  token  except  in  special 
-circnmstenccs. 

Nensi  Hansraj  and  another  were  charged  with  offences  under  s.  82 
^»f  the  Indian  Registration  Act,  1877,  and  ss.  4(57  and  109  of  tlie  Indian 
Penal  Code,  before  N.  W.  Kemp,  Esq.,  Chief  Presidency  Magistrate  of 
Bombay,  on  the  12th  April,  1900. 

On  the  same  day,  the  accused  applied  through  their  pleader  to  tlm 
Magistrate  to  release  them  on  bail  pending  the  trial :  this  the  Magistrate 
declined  to  do,  saying  :  '"As  it  appoars  to  me  from   the   facts   stated  that 
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iliere  are  roa^nable  grounds  for  supposing  both  accused  have  committed 
the  offence  and  as  the  terras  of  s.  (19)  (1)  are  imperative  on  me  I  refuse 
Imii;' 

The  accused  thereupon  applied  to  the  High  Court. 

Mr.  nustom  I).  ^\  ^a^Ua,  with  Mr.  S.  G.  Velinlar,  for  the 
applicants. 

Bao  Bahadur  Vasudeo  J.  Kirtikar,  Government  Pleader,  with  Mr. 
j:,  F.  jSlcliolson,  Public  Prosecutor,  for  the  Crown. 

Per  Cimam. — The  applicants  are  persons  accused  of  a  non-bailable 
ofiFence  before  the  Chief  Presidency  Magistrate  to  whom  an  application 
was  made  that  they  might  be  released  on  bail. 

As  however  there  appeared  to  the  Magistrate  to  be  reasonable  grounds 
for  believing  that  the  applicants  were  guilty  of  the  oflEence  of  which  they 
were  accused,  he  refused  the  application  in  conformity  with  the  provisions 
of  section  497,  sub-section  (i)  of  the  Code  of  Criminal  Procedure. 

So  it  is  that  a  similar  application  is  made  to  this  Court. 

It  ha«  been  laid  down  by  a  full  Bench  of  the  Madras  High  Court  in 
Kamaraja  Pandia  Saick  (1)  that  the  rule  in  respect  of  non-bailable  oflEences 
is  that  bail  is  not  to  be  taken  except  in  special  circumstances  ;  and  so  the 
application  being  opposed,  the  Court  has  to  see  in  this  case  whether  at  this 
stage  of  the  proceeding  there  are  these  special  circumstances. 

It  appears  to  us  that  tlicre  are  not,  and  that  at  this  stage  no  sufiBcient 
case  has  been  made  that  would  justify  us  in  acceding  to  the  application, 
which  must,  therefore,  be  refused. 

(1)  Weir,  3r(I  Ean.,p.  lllla. 
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o///n  offence— what  h  nerCMary  to  comditiiie — huttiijation  orJoiHtMff  in 

ronyfiraci/  or  intefdional  aidinj  on  the  part  of  abettor — hUefUional  aiding   constitHtcd 

hij  »jmp  net  or  ilUgal  omixsion  on  the  part  of  the  abettor 
To  const itnt3ab;itnient  of  an  offence  there  must  have  been  instigation  or  joining  in 
a  conspiracy,  or  intentional  aiding  on  the  part  of  the  abettor. 

The  facts  provetl  were  as  follows  :  Kalathan  was  sitting  with  others  locking  at  a 
pir\  The  appellant,  who  had  been  se^Mi  earlier  on  the  night  in  C.'hin  Aung  GyiV  com- 
I):iny,  approached  the  spot  where  Kalathan  sat,  closely  followed  by  Chin  Aung  (>yi.  Tlie 
accuH'.Ml  asked  in  an  ordinary  voice  and  manner  where  Kalathan  was,  whereupon  ('hin 
Aung  (lyi  got  behind  Kalathan  and,  saying  "  ffere,"  he  drove  a  spL>ar  into  Kalathan's 
liack  killing  him  on  the  spot.  The  men  nearest  him  ran  away,  with  the  exception  of 
Tun  Kaing.  This  man  said  something  about  a  man  having  baen  stabbed,  whereujMjn 
the  appellant  and  C'hin  Aung(ryi  each  seized  one  of  his  han<ls  and  questione*!  him  as  in 
wheth?r  he  hatl  seen  anything.  They  released  him  on  being  tohl  to  do  so  by  Maung  Pru. 
A  relation  of  the  deceased  saw  that  lat^r  on  he  passe^l  the  ac^jused  an(l  I'hin  Aung  (lyi 
at  some  distancp  from  the  spot  where  the  munler  was  committal  and  he  overheard  the 
app?llant  ask  C'hin  Aung  Gyi  why  he  ha*!  ovenlone  it,  to  which  Chin  Aung  (Jyi  replied 
that  if  he  had  not  finished  Kalathan  the  latter  would  have  retaliat^tl. 

II 'Id  t'liat,  the  fa^ts  did  not  disclose  any  case  of  instigation  to  munler  on  the  |)art 
of  the  appellant,  nor  did  they  disclose  any  act  or  illegal  omission  on  his  part,  which 
could  hi  considered  intentional  ai  ling  by  him  in  Chin  Aung  Gyi's  aet  which  constituted 
the  murder. 

Jfdd  al-w  that,  there  were  not  sufficient  materials  on  which  to  base  a  conclusion 
that  the  appellant  engaged  with  Cain  Aung  Oyi  in  a  conspiracy  to  injure  Kalathan. 
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Accused  person ~-Vtrf<>a  to  accuml  person  neee^tnarij  before  order  in  his  fataur 
van  be  »et  attide. 

An  order  by  a  M^i^istrate  directing  payment  of  compensation  to  the  accuse<l  ought 
not  to  be  set  asi  le  on  appeal  without  notice  to  the  accused.  It  will  also  be  safer  to  give 
notice  to  t'.ie  officer  app  lintid  by  the  Loeal  (ijvernmeut  referred  to  in  section  422  of  the 
Co  le  of  Criminal  Procedure. 
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Vll  of  1870.     S'e  Court  Fees  Act. 


■ I  of  1871.    S.v,  Cattle  Trespass  Act. 

XXVI 1  of  1871,  as  amended  by  II  of  1897.    Sec  Criminal  Tribes  Act. 

I  of  1872.     See  Evidence  Act. 

X  of  1873.     S'e  Oaths  Act. 
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IV  of  1881.    Sie  District  Municipalities  Act. 
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Ill  of  1« S  <,  (B  )mbay).     Nr  Bombij  Municipal  Act. 

HI  of  IH-O,  B.  C.     «S'r  B3n;?dl  Municipal  A  ;t. 

Ill  of  188t».     *Sv  lyjwer  Burma  Village  Act. 

IV  of  18<ty.     Nr  Mirohamlise  Marks  Act. 

XI  of  \H{)\    *S'v  Prevention  of  Cruelty  to  AniiuaU  Act. 

VII  of  1891.     S'e  As8\m  Korent  Kegulatton. 

XX  of  1891.     Set»  Punjab  Municii)al  Act. 

XII  of  18%.     A'v  ExciH^  Act. 

X  of  1807.     Nr  (ieneral  ClaustM  Act. 

V  of  1898.     Nr  Criminal  Pro-wlure  Co  le. 

-  —  I  of  1899.     N'^  Burmi  (tambling  Act. 
Ill  of  1899.     Nr  Calcutta  Municipal  Act. 

I  of  I9'Ji».     S>e  N.  W.  P.  and  Oudh  Municipalities  Act. 

VI  of  19(H).    Xv  Lower  Burma  Courts  Act. 

II  of  1901..    S'f  Bombay  Motor  VebicletJ  Act. 

Act  No.  XVII  of  1878  [Northern  India  Ferric-*  Act],  s^.  13  ami  2(3-(T,irernmfHt 
XttificifioH  Xt.  JJT,  ddtr'd  /A-  14f/i  t>bruiry  ISS^j—Ferrtf  -Limits  of  public  ferry, 

A  n'>tiricati.>n  of  (iove.  nni'^nt  publisbe  I  umler  the  Northern  India  Ferries  Act,  1878, 
laid  down  th?  limit*  of  varitHis  public  ferries  in  one  column  and  in  another  column  the 
ilistances  within  wliicli  a  privat-j  ferry  was  not  allowe<l  to  ply  for  hire.  In  the  case  of 
snn?  ferric*  v(;ry  wiih  iimitK  were  as-iigne  I,  and  the  pr*)hibito.l  distance  was  defined  oh 
th  ;  limits  given  in  th^  column  laying  down  the  limits  of  the  ferry.  In  other  cases, 
wli'Tc  the  limits  of  th  •  ferry  w.^e  not  so  wide,  tha  prohibited  distance  was  described 
witlj  refcroncx;  to  s.^ction  13  of  the  Act  as  two  miles. 

Jl'^d.  that  in  the  ft)rm?r  cas^  th-^  very  wide  limits  given  were  deemc.1  suffieient  by 
the  Lo -al  (t.)vernm ?nt  to  guanl  the  interests  of  the  les-^ie  of  the  ferry,  and  conseiuently 
the  prohibited  area  was  reduced  to  the  spaee  containe  I  within  these  limits. 

Empebob  r.  Baban  ...  ...  ...  ...  ...  ••.  50 

Affidavits  '"'"•«  ^y  an  accn$ed~Fahe  utat^mektt  in.     See  Cr.  P.  C.  8.  476  ...  225 

:  fals-^  allegation  in.     Sv  (>.  P.  C.,  s.  476  ...  ...  ...  32t> 

Appeal  to  District  Magistrate  from  order  to  furnish   security   for  good   behaviour, 

.»« Cr.  P.  C,  s.  110  ...  ...  ...  ...  ...  ...  243 

fnnH  nrf/uittal — (jroHndifor—di$corery  of  fresh  eridence  —fYiHtiHal  Proced- 
ure Cade,  JSOS^  m.  417,  42h. 
In  an  appeal  from  an  acjuittal,  the  fact  that  fresh   evidence  has  been  discoveretl 
subsc'iuent  to  the  acquittal,  is  not  a  sutlicient  reason  for  setting  aside  the  acquittal  or 
uitlcring  a  retnal. 

Kmperob  r.  Po  Gvi        o-  ...  ...  .••  •••  •••  351 

Arms  Act  [XI  oZ  1K78],  s.  \^  —Armn^Poitsesmm  withovt  lieeHte—PoMessii^H  must 
be  erehusire. 

A  dagger  was  found  in  a  ro  )m  in  a  house.  The  room  and  the  house  were  jointly 
o HUpiod  by  a  father  and  his  atlult  son.  There  was  no  evidence  to  show  that  either  of 
tlieui  was  aware  of  its  existence. 

II dd,  that  neither  of  them  could  be  convictcl  of  an  oflfence  under  section  19  of  the 
Arms  Act. 
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■ — ' s%  19  and  2')—T>t*fittitioH  —  Coiieealmeni  of  arms  oh  search 

beinj  made  by  th?  Police— Mere  denid  of  jmaensian  not  conceahi^ent — PifSsessioH  oftt/i- 
licensed  aniiM. 

Jl'ld,  that  the  mere  denial  on  the  part  of  a  person  whose  house  is  being  searched  by 
the  police  for  unlicensed  arms  that  he  has  any  sueh  arms  in  his  possession  does  not  consti- 
tute a  concealment  or  attempt  to  conceal  arms  on  s  »arch  being  made  by  the  ix)lice  within 
the  meaning  of  the  second  paragraph  of  section  20  of  Act  No.  XI  of  1878. 

TiAd,  also  thit  wher.»  unlicensed  arms  are  found  concealed  upon  premises  which, 
though  legally  the  j.)int  property  of  a  joint  Hindu  family,  are  in  fact  at  the  time  of  the 
linding  in  the  cxelusive  poHc.sni  m  and  control  of  one  member  of  the  family,  that  mem- 
ber of  the  family  can  properly  be  held  tj  be  in  poi^e^^ion  of  such  arms. 
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Assam  Forest  Regulation  [vii  of  i89i],  ss.  3,  ci.  4  (a)  8.%  34,  35,  cs— 

Jtule  13  under  i,34 — FretnunptUm  as  to  forest  produce  being  property  of  (rovernmenteren 
though  the  Forest  h  not  in  direct pOHsenaion  of  (rurerninent^ Charge^  oiniMion  tofrann*  - 
Facia  fulhj  get  out— Accused  giren  opjmiunitg  to  meet  the  case-  Guilty  kmncledge 
absent — Mitigated  punish ment. 

J/eld—Q)  That  a  criminal  prosecution  instituted  at  the  instance  of  a  lessee  of  rubber 
trees  from  the  Government  for  the  infringement  of  the  provisions  of 
8.  33  or  of  any  of  the  rules  made  under  s.  34  of  the  Forest  Re^dation 
(VII  of  1891),  is  a  proceetUng  taken  under  the  Regulation  within  tl  e 
meaning  of  its  s.  C3.  The  presumption  referred  to  in  s.  63  is  applicable 
even  where  the  trees  are  not  in  direct  possession  of  the  Government. 

(2)  That  a  mere  omission  to  frame  a  charge  under  some  section  of  the  Regul- 

ations had  not  prejudiced  the  accusal,  when  the  facts  had  been  fully 
set  out  and  the  accused  had  an  opportunity  to  meet  the  ca^ie  presenteil 
against  them. 

(3)  That  the  absence  of  guilty  knowledge  is  a  ground  only  for  the  mitigation 

of  sentence  for  infringement  of  Rule  13  under  s.  34  of  the  Regulation. 
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Autrefois  ACQUlt— 0*de  of  Crimifial  Procedure  (Act  V  of  1898)  ss.  247,  403, 
clause  (1) — Preriom  acquittal— Summons  ca^e — Process  issued  for  offence  including 
preriovs  offence. 

Where  a  Magistrate  issuetl  processes  against  and  summoned  accused  persons  for  one 
of  several  offences  alleged  against  them  an(i  acquitted  them  of  the  offence  for  which  the}' 
were  summoneil,  no  fr^h  processss  could,  in  view  of  the  provisions  of  sec.  403,  clause 
(1)  of  the  Code  of  Criminal  Procedure,  be  issued  against  them  in  respect  of  all  the  offences 
alleged  against  them  on  the  previous  occasion  including  the  one  for  which  they  were 
summoned  and  acquitteil. 
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Ball— Grant  of  bail  in  non-baihible  offences.    See  Cr.  P.  C\,  s.  407  ...  ...  4i)9 

Bensal  Municipal  Act  [in  of  i889,  b.  c],  ss.  270,  '6oO-nyeMiw  Xo.  64 

made  under  s.  360 — 'Jtoaa'  or  'drain,'  meaning  of. 
The  'road'  or  'drain'  referred  to  in  s.  270  and  Bye-law  No.  64  made   under  s.  3A0 
of   the   Bengal   Municipal   Act   (III  of  1889,  B.  C.)  must  be  a  roa< I  or  drain  belonging 
to  the  Municipality  or  a  public  road  or  drain.     It  would  be  ultra  rires  for  a  Municipality 
to  interfere  with  a  private  road  or  dmin. 
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Bengal  Police  Act  [V  of  1861  B.  C],  Society  forth. ^  prerention  of  cruelty  to 
ani mills,  officers  of — Public  sercan*s — Indian  Penal  Code  (Act  XLV  of  1800 J, 
section  22, 

Officers  of  the  Society  for  the  Prevention  of  Cruelty  to  Animals,  appointe<l,  under  Act 
V  of  1861,  are  pubUc  servants  within  the  meaning  of  the  Indian  Penal  Code.  The  mere 
fact  that  the  certificates  of  appointment  given  to  such  officers  are  not  strictly  in  confor- 
mity with  the  form  prescribed  in  the  Schedule  to  Act  V  of  1861,  does  not  invalidate 
their  appointment  or  take  them  out  of  the  category  of  public  servants. 
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ss.  7,   2d~Suspension  and  confinement 


for  utdimited — Cumnlati re  punishment,  if  legal  -Police  officer. 

An  order  for  suspension  and  confinement  of  a  Police  officer  for  an  imlimited  period  of 
time  exceetling  the  limits  laid  down  in  clause  (bj  of  sec.  7  of  Act  V  of  18(il,  is  illegal 
and  is  not  t^uch  an  order  which  a  District  Superintendent  of  Police  can  legally  pass  at  all, 
nor  one  which  he  can  paPs  in  the  alternative  under  sec.  7  of  the  Act :  and  no  conviction 
under  Sec.  29  of  the  Act,  for  disobeying  such  an  order,  is  maintainable. 
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Bombay  Municipal  Act  [Bom.  Act  in  of  i888],  s.  n^^-neairf^pine^  of 

ynblie  t-Mitri — L%triM  aocommodation, 

A  theatre  is  a  place  of  public  resort  within  the  meaning  of  s.  249  of  the  City  of 
Bombay  Municipal  Act,  18^8. 
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H.  12 — Puhlic  place^  street  or  tit  tiwwjhfai'fi — (rambling  In  a  xrcond  tlasf  rouif/nrtmrMt 
in  a  special  Race  hxprean  rannintj  thnniffh — AccuJted  found  gamhlinff  at  the  licrer.tirtj 
Station^  where  the  train  stopped  for  engine  pur poie* — Puhlic  place — Interpretation. 

The  worcl  "  place,"  in  8.  12  of  the  Bombay  Prevention  of  Gambling  Act  1887,  is 
qualidecl  by  the  wonl  "  public,"  and  having  regard  to  its  context  and  its  position  in  that 
context,  it  must  mean  a  place  of  the  same  general  character  as  a  *'  road  or  thoroughfare," 
else  it  was  pointless  to  use  the  wonls  "  street  or  thoroughfare  "  as  they  are  there  use<l. 

A  railway  carriage  forming  part  of  a  through  special  train  is  not  a  public  place 
within  the  meaning  of  s.  12  of  the  Bombay  Preventi<m  of  Gambling  Act,  1887. 

Per  Jenkiwty  C.  J, — I  would  be  slow  to  place  on  the  section  (s.  12)  an  interpretation 
that  wouhl  curtail  its  legitimate  scope,  but  1  am  unable  to  regard  tiic  railway  carriage 
in  which  the  accused  were  as  possessing  such  characteristics  of,  or  bearing  such  a 
general  resemblance  to,  a  street  or  thoroughfare  as  to  justify  us  in  holding  that  it  was 
a  public  place  within  the  meaning  of  s.  12. 

Per  Itujfsell,  .7.-1  am  of  opinion  that  to  call  or  describe  either  the  railway  line  at 
the  spot  in  question  (i.  e.,  at  the  Reversing  Station  where  the  train  stoppetl  for  engine 
purposes  only  and  where  the  public  would  not  have  any  right  without  the  permission 
of  the  railway  Company  to  be  on  the  line  at  all)  or  the  carriage  (in  a  special  train 
which  took  no  imssengers  between  the  two  terminii  of  the  journey)  in  which  the 
accused  were  playing  as  coming  within  any  of  the  terms  •'  public  street,  pla<'c  or 
thoroughfare  "  (in  s.  12  of  the  Bombay  Prevention  of  Gambling  Act)  wouhl  be  to  phwv 
a  wrong  interpretation  upon  those  words. 
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Bombay  RefirUlatlOn  [XII  of  1827],  s.  27 —Xotice— District  Magijtfrate-Ac' 
titm  with  respect  to  suspected  characters— Procedure  to  prove  the  sw^pected  character — 
Assent  of  the  jterson  dealt  with. 

Before  any  action,  under  s.  27  of  the  Bombay  Regulation  XII  of  1827,  can  be  taken 
against  a  person  (1)  he  must  be  shown,  in  accordance  with  legal  proce<lure,  t<>  have 
been  a  suspected  person  and  (2)  his  assent  to  the  measures  ad.)pte<l  should  be  taken. 

Emperor  r.  Kavtik  Chaitram     ...  ...  ...  ...  ...         338 

Burden  of  Proof,   f^^^e  p.  c,  s.  403         ...  ...  ...  ...        2i>9 

BurmaGambllnfiTAct  [lof  1899],  s.  17.   .sr./»  Cr.  p.  c,  s.  .55  ...  ...         2^} 

Calcutta  Municipal  Act  [in  B.  C.  of  1899],  s.  U9— Demolition  of  building, 
order  for — Deriatianfrom  plan  sanctioned— Ansess  me  ni  on  the  deviation — Acquiescence 
— Order  made  long  ajter  notice— Order ^  if  nroper — Order,  propriety  of ^I Ugh  (\urt^ 
jurisdicVum  of,  to  recise  su.'h  order — Coae  if  Criminal  Procedure  ( Act  yofJSV:Sj, 
s.  43.^— Jte vision,  jMwer  of— Discretion  of  Magistrate. 

The  General  Committee,  if  satisfied,  of  the  existence  of  the  circumstances  mentiont^l 
in  section  4-19  of  the  Calcutta  Municipal  Act,  may  or  may  not  make  an  application  to 
the  Magistrate  for  demolition  of  a  buikling  or  a  |xu-tion  of  it  erwtcd  in  violation  of  or 
contrary  to  the  plan  sanctioned  by  the  Municipality,  but  A-hcn  such  an  applicati<m  is 
made  to  the  Magistrate,  he  also  has  a  discretion  either  to  make  or  to  refuse  the  onler 
under  section  449  of  the  Act. 

When  a  Magistrate  has  not  properly  exercisetl  his  discretion,  the  onler  is  not  a 
proi)er  onler  and  the  High  Court  has  power  to  set  it  side. 
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s.  576 — liefiual  to  return  a  phtn  to  which  sanction  has  been  obtained  by  misreprcxcn- 
tation  and  fraud  —Order  precluding  the  petitioner  from  building  according  to  itnrh 
plan — Magistrate  not  competent  to  mahe  suck  order. 

Where  in  a  prosecution  under  section  449  of  the  Calcutta  Muni<'ipal  Act,  the 
Magistrate  acquittetl  the  accuse*!  under  section  .579  of  the  Act,  but  found  thut  the 
sanction  to  the  plan  ha<l  been  obtained  by  misrepresentation  and  fraud,  ami  maile  an 
onler  pmhibiting  the  petitioner  fn)m  buihiing  the  second  story  on  the  basis  of  such  plan 
and  directing  that  the  sanctionetl  plan  filed  by  him  be  not  returnetl  to  him. 

J/eld^  that  the  Magistrate  was  not  competent  to  make  an  order  of  that  description. 

>'Or.ENDRA  NATH  SAPKHAN  r.  THE  CORPORATION  OF  CALCUTTA       ...  ...  21. "i 
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Sre  Calcutta   Municipal 


Kulcs  94  ami    104 — Xtttirf  to   rfpitir   hntufalinr — 


Page. 


Calcutta  Municipal  Act  [ni  B.c.of  1899],  s.  uasrhrduh  xrii,  jrvU  17. 

—  Deniolithm  of  huUdlngt  ovfgid^  ^tunctloned  plan  and  extgting  for  a  long  tiinf^  illegal. 
What  a  Ma^istrat?  is  emwowercl  to  direct  to  be  <lemolishe(l  under  section  449  of 
the  Calcutta  Municipal  Act,  is  work  which  forms  |>art  ui  the  plan  sanctioned,  and 
which  contravencM  S4)mc  provision  of  the  Act  or  of  the  bye-laws  in  force  with  reference 
to  the  erettion  of  buildings,  and  not  buildings  outside  such  sanctionetl  plan  and  existing 
fur  a  Jon«j  time. 

Joseph  Isaac  Jo-^eph  Hyam  r.  Ths  Calcutta  Corporation         ...  ...         40."> 


Act,  8. 440  ...  ...  ...  ...  ...  ...  ...  21.'» 

Cantonment  Code,  1809,  so  tion  m  (l),  {g)~GunihUng-~ Common  gaming 
/lotue.      Vaeof. 

Held,  that  persons  found  jramblinp  in  a  common  gaming  house  cannot  l)e  said  to  >)c 
vx'ing  the  house  as  a  eommoii  gaming  liou^e  witliin  the  terms  of  sc(  t!o:i  fi(>  (1).  (g)  of  (ho 
Cantonment  Code,  1899. 

Madho  r.  Empi:ror        ...  ...  ...  ...  ...  ...  78 

ss.  94,  104. 


A  notice  under  secticm  94  of  the  Cantonment  Code  must  give  the  owner  the  option 
of  removing  the  buihiing  or  making  ;nle(|uate  repairs. 

And  a  conviction  under  s.'*tion  104  ol  the  ('antonment  Code  for  not  o)>eyinga  notice 
issuc<l  under  section  91  winch  merely  re  iu:re<l  removal  of  the  building  is  ilfegal. 

Emperor  r.  C.  Bevan  Petman       ...  ...  ...  ...  ...         301 


Illegal  nitt'tre  -HerUiin  —(Ytminul  rajtes  —Jurisdiction  of  Criminal  (oini*  tj  enquire 
into  the  legality  of  n  it  ire. 

It  is  only  such  repairs  as  may  b'.»  necessary  for  the  public  safety  that  can  ba  ordered 
by  a  notice  under  Uule  94  of  th'  Cant  >:nnLMit  C.).le,  1899.  The  safety  of  the  tenant  of  a 
bungalo.v  or  of  his  guests,  servants  ami  animals  does  not  fall  within  the  meaning  of 
public  safety. 

When  a  person  i;  a-cus.nl  of  not  complying  with  a  notice  i.ssue<l  under  Rule  94  of 
the  Cantonment  (N^le,  it  is  tiie  duty  of  the  Magistrate  to  decide,  whether  the  notice  was 
proper  and  le.rally  issue<l,  P.  II.,  19  •;/1894  (  ('r.J  dixttented  from.  Where  in  a  case  the 
Magistrate  hail  n  ►t  done  so,  an<l  the  notice  wtvs  l\)und  to  be  illegal,  tlie  Chief  Court,  on 
revision,  set  a>i<le  the  order  of  con\  iet.on. 

Wazir  Ullah  r.  Emperor  ...  ...  ...  ...  ...         346 

s.  104.    S'e  Cantonment  CjkIc,  s.  94       ...  ...  301 

ss.  ir»7,  168,  \7A~^Krated  uuitrrM.     License  for  sale 

of  condition'*  of  license — Hrejch  oj  ultra  vires  ccndilion^. 

A  licensee  for  sale  of  nerate  1  water-*  in  a  cantonment  cannot  be  convicted  of  the 
breach  of  comlitions  of  the  licence  which  are  nlira  rires. 

Section  108  of  the  Cantonment  C  )  le  authorise^  the  Cant  )nment  Committee  to  lay 
down  the  sources  from  wliich  the  water  use<l  in  the  manufacture  of  a*ratc<l  waters  is  pro- 
cured.    It  has  no  iM)\vcr  to  select  manufacturers  as  such. 

Emperor  r.  Trabii  Dial  ...  ...  ...  ...  ...  131 

s.  168.     iSV  Cantonment  Act,  s,  167        ...  ...  131 

"S.  173.     S^e s.  167        ...  ...  131 


Cattle  Trespass  Act,  [I  of  1871],  s.  lO.     See  Penal  Code,  s.  302  ...  181 

Civil  Procedure  Code  [xiv  of  i8S2].  s.  622.   See  cr.  p.  c,  s.  195  ...       400 

Cognizable  offencef '^•''''V'^'''''^ 'jA-''^'''''''^ '//''*' '''''*''*''^  ^^''^  "p  ^y  P^'Uf^f*  - 

Trial   and   co/irictinn   hg  D.^indg  Mugitdrote  -Mtigiittrafe  of  the  ])is' rict,  jnrixdiction 

of^  to  order  pr,>^PcnHon  of  remiiininj  accn^cd    Cognizance  of  complain^  againd  them  — 

Order,  propriety  of     Code  of  Criminil  Procednr,'  (Act  V  of  I  SOS  j,  xec.  190. 

On  a  complaint  of  a  cogni7.  ibh^  olTence,  the  Police  sent  up  some  only  of  the  accuse«l 

persfms    who    v.ere    tried  an  I  co:i\ictiil  by  a  Deputy  Magistrate  :  subsejuently  the  Dis- 

I ricl  Magistrate  or  Deputy  Commissioner  v.'hile  inspecting   the    Poliee  out|M>>t   maile  a 

n»»te  that  the  remaining  accus-d  sh«)uid  be  sent  up  and  thv-reupon  the  remaining  accusetl 

were  sent  up  for  trial  an«l  the  case  was  made  over  to  the  same  Deputy  Magistrate  ; 

Held,  that  nothing  was  made  over  to  the  Deputy  Magistrate  at  first  except  the  caw 
of  H(mie  of  the  accus'"!  who  had  been  prcviou-ly  tri"d  an<l  convicte«l, 
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rage. 

Cofifn  hcable  offFence— continued 

HM  aUo,  that  the  proceedings  tAken  against  the  remaining  accused  without  any 
one  formally  taking  cognizance  of  the  case  were  irregularly  instituted  and  should  be  set 
aside. 

Jhabu  Jhola  r.  Shukh  Deo  Singh  ...  ...  ...  ...         209 

Comjpensatton.   See  cr.  p.  c,  s.  2.50        ...  ...  ...  8«,  390, 441 

for  frivolous  Complaint.    See  Cr.  P.  C,  s.  250       ...  ...  12.^ 

Complaint.   ^Si?<?  Cr.  p.  c,  s.  195  ...  ...  ...  ...  ...       112 

■ of  cognizable  offence    ...  ...  ...  ...  ...  209 

Confession   adhered  to  before   Qwimiitlmf   Jffrffijftrfite  fmt  retracted  at  trial  oh 

gnrund  of  ill'treatinent  hy  Police — CoHfeMton  repeated  before  Committing  Magittfntte 

in  presence  ofjfoliec — f'ncori*oborated  coftfession. 

Though  there  is  no  rule  of  law  that  a  retracted  confession  must  be  supportetl  by  in- 
dei)endent  evidence,  still  the  use  to  be  made  of  such  a  confession  is  a  matter  of  prudence 
and  so  the  use,  which  the  court  makes  of  a  retracte<l  confession,  depends  on  whether 
the  court  believes  it  or  not,  and  in  determining  whether  to  believe  it,  the  court  must  be 
guided  by  the  circumstances  of  the  case,  that  is,  the  evidence  produced  which  is  consis- 
tent or  inconsistent  with  the  confession. 

If  each  of  the  accused  persons  acknowledges  having  taken  an  active  part  in  an 
offence,  the  implication  is  sufficiently  substantial  to  warrant  the  use  of  the  confession  of 
one  against  the  other  or  others,  if  the  confes-^ions  are  regarde<l  as  voluntary  and  true. 

Emperor  r.  MoH AX  Tribho VAN     ...  ...  ...  ...  ...         312 

AdmiMibilitij  of^lndneemeid  to  confer.    See  Evidence  Act,  s.  24    ...  824 

Contempt  Of  Court,   s*- p.  c,  s.  188    ...  ...  ...  ...        150 

COUncWWnCLOW^nt—lhtty  of  Chnnnelto  ad  trine  hiit  client  who  teas  acctised 
in  a  case  not  to  answer  qucjgt ions  put  by  Court. 

A  Counsel  may  legally  advise  his  client  at  his  trial  for  an  offence  not  to  answer 
questions  put  to  him  by  Court. 

Mr.  a.  r.  Emperor        ...  ...  ...  ...  ...  ...         1»4 

COUrtFeeS  Act  [VITof  1870],  S.31.    ^^  Cr.  p.  C,  s.  423  ...  ...  4fiO 

Criminal  Procedure  Code  [Act  v  of  i898],  Chapter  XIV  investi- 

gation  thereumler.     See  Judicial  l*roceeding  ...  ...  ...  ...  370 

Chapter  XX—Summwis 

case— Commitment  to  Court  of  Sessions— quashed. 

Where  a  person  was  committal  for  trial  to  the  Court  of  Session  on  charges  under 
sections  3.52  and  447  of  the  Indian  Penal  Cole  by  the  Magistrate,  held,  that  the  com- 
mitment should  be  quashed,  first,  because  there  is  no  warrant  for  such  commitment,  it 
being  a  summons  case,  and,  secondly,  because  the  Magistrate  can  atlequately  punish  the 
offender. 

Emperor  r.  Dharam  Singh  ...  ...  ...  ...  ...  94 


s.  ie,c\.(i\)— Bench  of  Jlonor' 

ary    Magistrates — Difference,    mode    of   settling — Chairman^s    casting   ntte—Itnles 
framed  by  (iovernment — Itule  Xo.  (?,  //  ultra  vires. 

Per  curiam  {(whose  and  Pratt,  J  J.,  contra)  : — Rule  6  of  the  rules  framed  by  the 
Ijocal  Government  under  sec.  16  of  the  Cotle  of  Criminal  Proce<lure,  pn)viding  that  when 
the  members  of  a  bench  of  Magistrates  are  even,  the  view  of  the  Chairman  shall  prevail, 
is  not  inconsistent  with  the  Code. 

Per  Ghose  and  Pratt,  J  J. — The  rule  is  ultra  rires. 

Kailash  Chandra  Indu  r.  Kali  Prosunno  Roy  ...  ...  ...         409 

s.  35.    See  Whipping  Act  ...  348 

ss.  64,  61— lf7i<^/<^r  the  mtrds 


^* officer  subordinate''''  in  s,  56  not  limited  to  a  Police-officer — Th^  include  a  rillage 
chowkitlar— r//%<?  Choahidari  Act  (VI  of  1870,  B.  C),  s.3d—Pcnul  Code  (Act 
XL  Vof  I860),  s.  225  B.— Arrest  by  ChovfkkhiT—Besistance. 

In  view  of  the  provisions  of  s.  39  of  the  Village  Chowkidari  Act,  a  chowkidiir  is  sub- 
ordinate to  an  officer  in  charge  of  a  police-station.  An  "officer  subonlinate,"  as  mentioned 
in  s.  56,  Cr.  P.  C,  is  not  limited  to  a  police-officer  as  in  ss.  54  and  67  to  61  of  the  Code. 

An  arrest  by  a  chowkidar  under  s.  56,  Cr.  P.  C,  in  pursuance  of  a  written  order 
from  an  officer  in  charge  of  a  police-station,  is  legal  ;  anil  its  resistance  is  an  offence 
under  s.  225  B.,  I.  P.  C. 

Dahubal  Sircar  r.  Emperor         ...  ...  ...  ...  ...         »n 
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107  and  W^j— Attempt  to 


■ «,    110 — Securitij  for   yiHtd 

heh^rioHr^Enqui I'ij  held  onUide  the  heal   lhnit«  o/  the  Maffiitrate'if  JmrhdictioH — 
Proceedings  taken  tc.^ten  the  person  i*  otUttide  such  jurhdiction. 

An  enquiry  under  section  110  of  the  Cofle  of  Criminal  Procedure,  should  not  be 
coudajted  by  a  Magistrate  at  a  place  which  is  outsitle  the  looal  limits  of  his  jurisdictiou 
and  where  he  has  no  power  to  conduct  any  proceedings. 


l*agc 


Criminal  Procedure  Code  [Act  v  of  i898].  hs.  55, 112, 114,  Wo.^Burmi 

Gambling  Act,  1899,  section  17 — Ecidence— Arrest— Procedure. 
Section  55  of  the  Code  of  Criminal  Procetlure,  1898,  does  not  empower  the  Police  to 
arrest  persons  who  are  8U8j>ected  of  earning  their  livelihood  by  unlawful  gaming. 

Emperor  r.  Kyaw  Dun...  ...  ...  ...  ...  ...  20 

-  _       ^  8.56.     iS^f?  Cr.  P.  C,  s.  54  ...  201 

—  -^  ^_    -8.61.     5^/?  Cr.  P.  C,  s.  54  ...  201 

~  - —  88.   87,   88 — Absconding   ac- 

cHsed — Proclamation  and  attachment. 
When  a  Magistrate  is  asked  to  proclaim  an  accused  person  he  should  first  of  all  take 
evidence  that  the  accused  has  absconded.  When  the  absconding  is  proved  he  should  rcconl 
evklence  of  the  oflPence -under  section  512.  Then  if  he  considers  that  there  is  sufRcicnt 
prima  facie  proof  of  the  offence  he  can  proceed  under  sections  87  and  88.  But  Magis- 
trates  should  use  their  discretion  under  these  sections  and  should  not  ordinarily  proclaim 
an  accused  when  the  oflfence  is  a  petty  one. 

Emperor  r.  Po  Ni         ...  ...  ...  ...  ...  ...         353 

^ ^ s.  88.     See  Cr.  P.  C,  s.  87  ...  353 

_ g^  90, — Warrant    of   arrest 

instead  of  summons. 

In  a  case  in  which  a  summons  should  ordinarily  issue,  a  warrant  of  arrest  cannot 
be  issued  unless  the  conditions  of  section  90  are  fulfilled.  A  written  report  by  a  Police 
Officer  is  not  evidence  of  service  of  summons  under  clause  (bj  of  section  90. 

Emperor  r.  Po  Ni  ...  ...  ...  ...  ...  ...         853 

^__. _      ^  ^  _„        _  8.106 — Appellate  Co  uti  can- 

n-yt  bind  orer  to  k'*ep  pe^ce  when  Lmer  Court  not  one  of  the  class   referred  to   in  the 
section,  and  no  breach  of  the  2feace  committed. 

An  accused  person  cannot  be  bound  over  to  keep  the  peace  under  section  106  of  the 
Code  of  Criminal  Procedure  unless  he  is  convicted  of  an  offence  of  which  a  breach  of 
the  peace  is  a  necessary  ingredient  and  unless  it  is  found  that  a  breach  of  the  peace  has 
actually  occurretl. 

An  App3llate  Court  cannot  exercise  the  power  under  the  section  when  the  accused 
has  not  been  convicted  by  a  Court  such  as  is  referred  to  in  the  section. 

MuTHiAH  Chetti  r.  Emperor       ...  ...  ...  ...  ...         401 


eject  by  force  a  person  in  possession  of  immoveable  jrropertg — Jvri«diction — Procedure. 

Where  certain  persons  wrongfuUy  and  without  any  bitna  Jfde  claim  to  possesion, 
sought  to  eject  another  by  force  from  the  possession  of  certain  laud,  and  a  breach  of  the 
peace  was  imminent,  it  was  held  that  a  Magistrate  might  legally  t:ike  action  against  the 
aggressors  under  section  107  of  the  Code  of  Criminal  Procedure  and  it  was  not  neces- 
sary, on  the  finding  that  their  claim  was  not  bond  Jide,  to  take  proceedings  under  section 
145  of  the  Code. 

Emperor  v.  Ram  Baran  Sinoh       ...  ...  ...  ...  ...         323 

■■: 8.  110.    See  Cr.  P.  C,  s.  514,  91 

■  s.  \\i}— Security  for  good  be- 


hneiimr — Appeal  to  District   Magistrate — District  Magistrates  poicer — Further  in- 
qniry. 

Where  a  District  Magistrate  in  an  appeal  against  an  order  to  give  security  for  good 
behaviour  under  s.  110,  Cr.  P.  C,  directetl  a  further  inquiry  on  setting  aside  the  onler  au<l 
also  directetl  that  an  increased  security  should  be  required  from  the  persons  proceedetl 
against,  the  Might  Court 

Held,  that  the  District  Magistrate  had  no  power  under  the  law  to  onler  the  further 
inquiry  in  the  terms  in  which  he  did. 
The  order  was  accordingly  set  aside. 
Dayanath  Taluqdar  r.  Emperor...  ...  ...  ...  ...         243 
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Criminal  Procedure  Code  A^r  v  of  ivih  . ..  n,,   ,....,    .,  ,i 

Til  •  |»  Ti^iii  a.'aiii-t  w  »i<i  II  |.ri» -c- l.ii«'- ar«"  tak^'it  u'l'l  r   '^■*t. -i,    J  Jit.   ('r  n.    lal    Tr-^- 
ri- lur*'    r^i  If.    Ill  I  r    b  •.    at    tti-  tiiii"  wh-ii  *i  li  prntt-ii  m/-*  ar«-  lak*  n.  v.  ."j..i  tti  •  1  ■  ai 
liinir^-ff  th  •  j  iri'-li  -r.-in  «/  ih  •  M  i/i-T.it  •  »a\;'i;  ^.i  -h  i»r.»-f.*  i. .•.'-. 

N«»ii-"'mi|»!i  in  •*' w  th  til -*•  f»rnri'.«.ri-.   v.tht.-.   iiv.-    pro**.*  •  iisu'*   a*   lu^'W    ^^'.'\."•v 
jiiri-li<  tio:).  and  th**  onl  t  iia-**  --I  nr)>.t  U,-  ^'.•t  a-j'l**. 

SONA  KaM  H.  SaNOMA  r.  EllPCfU>K  ...  ...  ...  ...  '2i*'' 

--.  11«»  .1.  (f..  112ai..I  117 
Knd^H''^  of  if  ^ifra^  T'^^mtfi,    ad  n'mohtltt  tj    nf   -Jfrsjtentt^    uitH    dunjrr.n*    rUurartrr. 
drtinit^  faHm  HTPAtury  to  eAtahltMh  rh  mje  #/  }*eittfj. 

//•W,  t'lat  nri.l  r  HI*,  no  r).  /;/•,,  112  and  117  of  th.-  Criiiuial  Pr.»  -1.it.-  ('.-!.-. 
cvidfiK-.-  of  III  Tc  j/i'ii  Tal  r-|nr-  in  n  »t  -uii -i -i*  t.j.r*..-  thit  a  \*  r^»:i  i^-^.d-- 
|»  -rit^-  and  dari^'  nm-  a  <'li  ir^^-t  -r.  th  it  h  •  t-aiiUMt  b.-  all«iAt- 1  lo  r.[ii  tin  at  ia'."-.  but  rliat 
M  'h  a  till  I  in;:  niU"*r  b*  \r\'<- 1  ou  ovi  1  n  ••  of  fa<n*.  it  i*  no*  ».ulti  i  -it  i  •  d«.  -  •  on  vauuc 
an  I  v'«''i'*ral  evid-n  •<•  thit  *o:n-  o:ie  v.a^  rob}**.-!!  or  b-atcn  ami  |t'M|ilf  -^ay  liiat  th.-  a'xu- 
fr.ll  wa**  rf>|»*»riMbl«'  for  it. 

BABU  MuBTAZA  HlSAIN  r,  EMPKBOH  ...  ...  ...  ...  -**.»•> 

*•.  ]!•»  Stuttrittj  ft»r  tjtmtd 
Iprkiriomr—  SMhrnrqH  »«'  rmrirtinn  -  K'rf^itMr/'  of  h  >h'I  -Imprt-  turn "«/  fvr  ttn^j-ptr^d 
Ihirt'wH  of  ft^rhtd Jor  irhich  secyrity  had  Ireen  tjtrcH, 

JlAd  th  It  wlnr.-  a  |»  r^-.n  h.i-  srivf-n  h  •  -urity  for  t:.»..  I  b  li  iviour  and  i.  miI*^  -  iu*.-ntly 
vinwWXi'  I  (of  criniin.ll  tn-Hpi-^^;  Ih  •  amount  of  hi*  f-.rU-.rt-d  Um  I  iniy  be  t-xa^tt-ij.  but 
Im-  i-aiifiot  \y:  fort'iwith  niininitttNl  t4>  iir;-*-*!!  for  tlic  unf,\|iirf«l  |  option  of  thr  t«nn  for 
whirh  ft-«jur.ty  hwl  bjen  taken.  Sunhle  the  Mii'rir^traK-V  rcuje^ly  is  to  lake  frt>h  pn»- 
cee<liii;>  under  Chapter  VIII. 

jAGDE'i  SiNiU  r.  E3IP£B0E  ...  ...  ...  ...  ...  4.V» 


.  112.     Nv  Cr.  v.  C,  .•^.  :.'»...  2»» 

K  112.     S^p ^.  llM.  TJ^y 

. • 8.  1 14.     Sv s.  5.'»...  2  » 

, h.  115.     *Sv s.  ,V>...  2iJ 

8.  117.     A'r K  110.  21W 

. K     J22— /f/w*.l/     /«»    acrejft 

tiHret'ien   Hjf.m  hin/iid  awl  Mttr'^mtn  ible  ground* — Adinfj  on  a  p.dlc^  repjrt  and  nut  on 

enquiry  hy  the  Mitg'uftrMf  h'unxplf.  miproprr. 

Where  a  Majji«trate  rofu-^'MJ  t  >  a'^cept  Kuretie>  tenden*<l  by  a  per-«on  Viound  down 
under  8e^!tion  llO,  (Yimiiiai  Pri^^lure  CVrle.  up*n  th  '  foilo.vin?  gr.»unds,  (i)  that  ihn.'e 
out  of  four  Mur«*ties  are  n  >t  re-jidentn  of  th.*  vilhi^'e  whvrc  the  djten  Unt^  live,  (ii)  that 
none  of  th^in  h^ve  huffi  ient  ni  >v.ibL'  prop  Tty,  ( iii)  thut  all  of  them  are  Tv^'pjrte*!  to  be 
of  ba<l  character  and  (iv)  ihu  thrco  of  th.-m  arc  relations  of  a  peroa  wao  was  suspcvtel 
of  receiving  stolen  property. 

JIM^  that  th3  fir!*t.  second  and  fourth  jrround.>  are  not  sufficient  :  that  the  thinl 
ground  may  b?  suffi  Mcnt,  but  th  *  Ma^'i-*tratt;  in  (L'^e^nlinin^c  that  question  cannot  act  on 
a  report  submitted  by  i\\i  pdice,  but  must  bohl  an  en  juiry  in  respi.-t  th-ireto. 

SCBE.4U  Chandaba  Bahi'  r.  Emperoe  ...  ...  ...  ...  i\]% 

s.    1 23  -  ViatlmaKh — S »rw ntij 


hond  for  3   ypoi'A  —xh  wfd   n  tt  he  nin  in  hrfore  Mhoirintj  hix  ff,n>d  MinrUtyr  after  bond 
d'ischti rged  —  JCridmre  of  eonduct  prior  to  the  expiry  of  the  term     admixidhility  of. 

It  iH  not  fair  to  run  in  a  man  as  h/idmnxh  before  he  hx^  hatl  an  op|K>:t unity  of  show- 
ing; that  he  in  willinff  to  adopt  an  honest  livelihoiKl.  Hence  where  a  man  v,a8  under  a 
bond  for  hin  gocnl  behaviour  for  3  year-*,  an<l  within  n  week  of  the  expiry  of  that  term 
he  was  again  run  in  ;  held  that  the  procec<lings  should  Ije  <iuashe<l. 

Evidence,  relating  to  the  period  prior  t  >  the  date  wlien  the  term  of  3  years  expired, 
is  not  admissible  in  such  a  case. 

Kanjit  r.  Emperor       ...  ...  ...  ...  ...  ...  % 

K.   133 — liPAjH^rtirr   dnfirjc   of 

the  Mayiidrate  iini  of  the  Jury — Conriction  undrr  Judidn  Penul  Code  ( Act  XLV  of 
ismj,  M.  2H3,  Hjt  cjnelusire. 

A  Magistrate  passing  an  order  against  a  person  under  s.*.-:  13!),  Crl  ^  nal  Pro^nlure 
t'ole,  cannot  do  t-o,  relying  merely  ujKin  a  conviction  of  the  pe^ou  under  sec.  283, 
Indian  Peual  Coile.  in  respect  of  the  same  matter,  but  must  follow  tlie  procedure  laid 
Uown  in  8ec.  133  and  the  subsequeut  sections  o£  the  Cnniiual  Procedure  Ooile. 
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Criminal  Procedure  Code  [Act  v  of  isos],  s.  i83— continued. 

Prior  to  the  appointment  of  a  jury,  the  Magistrate  should  himself  determine  the 
question,  which  is  the  most  important  question  in  proceedings  under  sec.  133,  Criminal 
Procedure  Code,  and  which  also  gives  him  jurisdiction,  namely,  whether  the  pathway 
in  which  the  obstruction  is  said  to  hare  been  erected  was  in  fact  a  public  pathway 
or  not. 

Where  the  Magistrate  referred  the  whole  case  to  the  jury  and  the  jury  returned  a 
Terdict  that  the  order  was  a  proper  order  but  that  the  road  was  a  private  road. 

Held,  it  was  incumbent  upon  the  Magistrate  to  determine  the  latter  point  and  not 
to  leave  it  to  the  jury. 

Kamanath  Laskar  r.  Jaladhar  Shaha       ...  ...  ...  ...         931 

. 88.  145  and  iSd^Jur'tsdiC' 

Hon — Order  respecting  possession  of  immoveable  property — Becisimi, 

Where  a  Magistrate  passed  an  order  under  section  145  of  the  Code  of  Criminal 
Procedure  under  circumstances  in  which  the  passing  of  such  order  was  proper,  the  High 
Court  declined  to  interfere  in  revision  upon  the  ground  merely  that  the  preliminary 
order  did  not  set  forth  as  explicitly  as  it  might  have  set  forth  the  reasons  which  satisfied 
the  magistrate  that  there  was  a  likelihood  of  a  breach  of  the  peace,  there  being  a  sub- 
stantial compliance  with  the  requirements  of  section  145  of  the  Code. 

Har  Prasad  r.  Pandurano  ..  ...  ...  ...  ...  ^8 

. —  8.    145 — Definition — "  Crops 

or  other  produce  of  land'' — Crops  severed  from  the  land  not  within  the  definition — 

Jurisdiction. 

Held,  that  the  words  "  crops  or  other  produce  of  land  "  as  used  in  section  145  (2) 

of  the  Code  of  Criminal  Procedure  do  not  include  crops  which  have  been  severed  from 

the  land  upon  which  they  grew.    A  Magistrate  has,  therefore,  no  jurisdiction  to  attach 

under  section  146  of  the  cSie  a  crop  of  mahua  no  longer  growing  on  the  trees. 

Chausasi  r.  Rama  Shakkar         ...  ...  ...  ...  ...  52 

_ ss.  145,  146,  192,  628,  629 

(f)— Criminal  ease,  if  a  proceeding  under  s.  145 — Magistrate,  power  of  to  transfer 
such  a  case, 
A  proceeding  under  s.  145  of  the  Code  of  Criminal  Procedure  is  a  criminal  case  and 
a  Magistrate  has  power  to  transfer  it  under  ss.  192  and  528  of  the  Code  of  Criminal 
Procedure. 

There  is,  therefore,  no  illegality  in  a  Magistrate  tmnsf erring  a  case  under  s.  145,  to 
a  Subordinate  Magistrate  and  even  if  there  was  any,  it  is  cured  by  s.  529,  clause  (fj,  of 
the  Code  of  Crimiml  Procedure. 

GuRUDAB  Nag  v.  Gaganendra  Nath  Taoorb       ...      ...      ...     89 

8.    145 — Lttcal    enquiry    by 


Magistrate — Final  order  based  on  local  enquiry — Material  error  in  er^rcise  ofjuriS' 

diction. 

Where  in  a  proceeding  under  s.  145,  Cr.  P.  C,  the  Magistrate  made  a  local  enquiry, 

and  discarding  altogether  the  evidence  on  the  file,  decided  the  case  upon  what  he  saw, 

heard  and  inferred  at  the  local  enquiry,  about  all  of  which  there  was  nothing  in  the 

record  : 

Held — That  the  decision  so  arrived  at  was  not  found  legally  and  that  the  Magis- 
trate erred  materially  in  his  jurisdiction  in  deciding  the  case  in  that  way. 

Lal  Behari  Saha  v.  Bejoy  Shankar  Sikdar  ...  ...  ...         193 

s.  145 — Tmmoreable  proper- 


ty, dispute  relating  to, — Fees  paid  by  pilgrims  for  performing  ^ToAXi  ceremony  at 
Gay  a,  not  profits  of  immoveable  property — Jurisdiction  to  institute  proceedings  under 
section  146,  Criminal  Procedure  Code,  for  dispute  with  regard  to  such  fees. 

Proceedings  under  section  145,  Criminal  Procedure  Code,  cannot  be  instituted  in 
respect  of  a  dispute  between  two  parties  relating  to  the  distribution  of  fees  paid  by 
pilgrims  at  Gaya  for  performing  Sradh  ceremony,  although  there  may  be  a  likelihood 
of  a  breach  of  the  peace  in  consequence  of  such  dispute.  Such  fees  can  in  no  sense  be 
said  to  be  profits  which  issue  out  of  land. 

Narayan  Misser  r.  Bhugwan  Misser  ...  ...  ...  ...         214 

«^.  145.    See  Cr.  P.  C,  107  ...         323 
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•  8.  145,  cl.  1 — Initial  ord^r — 


J^73),  itx.  4,  5— Penal  Code  (Ad  Jl IV of  1860),  s.  lOSStatement  vnder  a.  164,  Cr. 

1\  C. —  Oath — ^''  Judicial  proceedi)ig'' — Inrestigatnm  vndei'  C/iajjfer  XIV,  Cr.  P,  C\ 

A  Magistrate  when  takiiif^  down  statements  under  8.  164,   Cr.   P.   C,   is  acting  in 

discharge  of   a  duty  imposed  on  him  by  law  and  is  consequently  authorised  under  ss.  4 

and  5  of  the  Oaths  Act  (X  of  1873)  to  administer  an  oath  to  the  persons  examined  by 

.  him. 


Page. 


Criminal  Procedure  Code  [Act  V  of  1898],  s.  us  ci.  (iy-Befumi  to 

examine  icitneAnes — Discretion  of  Magistrate — Not  altvays  a  question  ofjurisdictiaH, 
A  Magistrate  acting  under  section  145,  Criminal  Procedure  Code,  has  a  discretion 
in  the  matter  of  examination  of  witnesses.  He  is  not  bound  to  examine  all  the  wit- 
nesses adduce<l  by  the  parties,  but  may  limit  the  number  for  good  and  sufficient  reason. 
In  Manmatha  Xath  Mttter  v.  Barada  Prasad  Boy  CItowdhury,  it  was  not  in- 
tended to  lay  down  such  a  broad  rule  that  the  Magistrate  had  no  discretion  but  was 
bound  under  all  circumstances  to  examine  every  witnes^s  producetl  in  a  proceeding 
under  section  145,  Criminal  Procedure  Code,  and  that  if  he  omitted  to  do  so  he  acted 
without  jurisdiction. 

The  discretion,  however,  is  one  which  must  be  exercised  with  due  care  and  caution 
and  with,  a  careful  regard  to  the  circumstances  of  each  particular  case. 

Samir  Sheikh  t.  Jahed  Sheikh   ...  ...  ...  ...  ...         43« 

«_. ^    .^  _. 88.  145,  517,  520— ra«r^//a- 

tioH  of  proceedings  under  s.  145,  Criminal  Procedure  Chde — Ord^n*  alloicing  one  party 
to  reap  the  crops,  illegal. 

When  a  Magistrate  cancels  proceedings  under  section  145,  Criminal  Procedure 
Code,  on  the  ground  that  there  is  no  likelihood  of  a  breach  of  the  peace,  he  has  no 
jurisdiction  to  allow  one  of  the  parties  to  reap  the  crops  to  the  exclusion  of  the  other. 

Such  an  order,  if  passed  under  section  517,  Criminal  Procedure  C-ode,  is  fit  to  be 
set  aside  under  section  520,  Criminal  Procedure  Cotle.  • 

SuRESH  Chandra  Basu  r.  Emperor  ...  ...  ...  ...         4C6 


Ororinds  not  stated  expressly — Beference  to  petition  containing  grounds — Substantial 
compliance. 

Where  the  initial  order  made  under  s.  145,  cl.  1,  Criminal  Procedure  Code,  does  not 
state  in  express  terms  the  grounds  upon  which  the  Magistrate  is  satisfied  that  a  dispute 
likely  to  cause  a  breach  of  the  peace  exists,  but  such  grounds  appear  in  the  petition  on 
which  the  order  is  founded  and  to  which  it  makes  reference  and  there  is  no  denial  of 
such  grounds  on  the  other  sitle,  there  is  a  substantial  compliance  with  the  provisions 
of  s.  145,  cl.  (1),  Cr.  P.  C. 

Satid  Mahomed  Ghous  Saheb  r.  Sayid  Khadir  Badshaw  Saheb  ...         48^ 

8.  146.    See  Cr.P.C.,8.  145...  83 

s.   147 — Bispvte  concerning 


right  of  use — Bight  of  iii<e  ly  a  perstn  vthrr  than  the  one  in  possession. 

Obiter : — A  dispute  "  concerning  the  right  of  use  of  any  land  "  exists  within  the 
meaning  of  s.  147  of  the  Criminal  Proce<lure  Code  (V  of  1898)  although  the  use  may  be 
by  a  person  in  possession  of  land.  S.  147  of  the  Criminal  Procedure  Code  is  not  to  be 
confined  to  the  case  whore  a  dispute  likely  to  cause  a  breach  of  the  peace  exists  concern- 
ing the  right  of  use  of  any  land  l)y  a  person  other  than  the  one  in  possession  of  the 
same. 

Abunachallam  Chettiar  r.  Chidambaram  Chettiar  ...  ...  81 

. 8.154.   S***  Penal  Code,  8. 182  108 

__ g  162.   ^«?  Penal  Code  8.182  108 

__       _-         8.    164,    202,    ^^i—Admissi- 

bilitf,  of  statement  of  accused  not  recorded  vnder  s.  164  or  s.  364  but  recorded  in  enquiry 
'under  s.  202. 
A  statement  of  the  person  complainetl  against  recordeil  during  an  enquiry  under   s. 
202  of  the  Cr.  P.  Cotle,  cannot  be  regarded  as  having  been  recorded  under  section  164  or 
364,  and  as  such  cannot  be  admitted  in  evidence  as  proving  itself  against  him. 

No  opinion  was  exprcsscil  as  to  whether  such  a  statement  could  be  proved  in  any 
way  as  an  admission. 

Sat  Naraix  Tewari  r.  Emperor  ...  ...  ...  ...  ...  138 

8.   [U— Oaths    Act    (X   of 
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Criminal  Procedure  Code  [Act  v  of  1898],  s.  i64— continued. 

An  investigation  under  Chap.  XIV,  Cr.  P.  C,  is  a  stage  of  a  "  judicial  proceetling;' 
and  any  person  who  makes  on  oath  a  statement  which  he  knows  to  be  false  before  the 
Magistrate  conducting  that  investigation  gives  false  evidence  and  commits  an  offence, 
under  s.  193, 1.  P.  C. 

SUPPA  Tevan  r.  Empebob  ...  ...  ...  ...  ...         370 

s.  172 — Police  diaries — Vite 


hy  Churt — Admistihility  in  evidence. 
Facts  and  statements  written  in  the  police  diaries  cannot  be  used  as  materials  to  help 
the  Court  in  a  criminal  trial  to  come  to  a  finding  on  the  evidence  in  the  case. 

What  the  Court  should  do  with  the  police  diaries  is  to  discover  out  of  them  any 
matter  of  importance  bearing  upon  the  case  and  then  caU  for  the  necessary  evidence  to 
have  that  matter  legally  proved. 

This  was  a  rule  granted  on  the  27th  March  1905,  against  an  order  of  Babu  Debendra 
Nath  Boee,  Deputy  Magistrate  of  Kanchi,  dated  the  30th  of  January  1905,  an  appeal 
from  which  order  was  dismissed  by  W.  Maude,  Esq.,  Deputy  Commissioner  of  Ranchi,  on 
the  nth  of  February,  1905. 

Syed  Abdul  Rahim  r.  Salhu  Kherwab       ...  ...  ...  ...         408 

—  -     88.    181    ami    lSS—J{vhberif 

cmnmitted  outside  British  Itidia — one  oftlce  accused  a  foreign  subject  and  the  other  a 
British  subject — accused  in  possession  of  stolen  property — charge   und^r  section  411^ 
Indian  Penal  Code,  cognizable  by  Sessions  Court  in  British  India, 
Section  181  of  the  Code  of  Criminal  Procedure  (Act  V  of  1898)  does  not  apply  to 
the  case  of  an  offence  committed  by  a  person  who  is  not  a  British  subject,  outside  British 
territory.    The  section  is  intended  to  regulate   the  jurisdictions  of  Courts   in   British 
India  in  respect  of  offences  committed  in  British  India  and  cannot  vary  or  abrogate  the 
ordinary  rule  that  no  foreign  subject  can  be  tried  in  British  India  for  an  offence  com- 
mitted outside  British  India. 

Two  persons  were  committed  to  a  Sessions  Court  on  a  charge  of  robbery  committed 
outside  British  territory.  One  of  the  accusetl  was  not  a  British  subject,  but  the  other 
was.  No  certificate  under  section  188  of  the  Code  of  Criminal  Procedure  hatl  been 
obtained  in  regard  to  the  accused  who  was  a  British  subject.  Both  were  found  to  be 
possessed  of  the  stolen  property  within  the  limits  of  the  jurisdiction  of  the  Sessions 
Court.  Held  that  the  Sessions  Court  should  frame  a  charge  against  them  under  section 
411,  Indian  Penal  Code,  and  try  them  for  that  offence. 

Empebob  r.  Baldewa    ...  ...  ...  ...  ...  ...  247 

s.  188.     iSee  Cr.  P.  C,  s.  181...  247 

8.  1 90.     See  Penal  Code,  s.  1 5 1  27 

8. 190.  ike  Cognizable  offence  209 

88.  190,  251,  253,  629,  530. 

Effect  of  irregular  proceedings  by  Magistrate  without  jurisdiction. 

NoA  KuN  r.  Empebob    ...  ...  ...  ...  ...  ...  42G. 


8.  190  (1)  (c)— Cognizance  of 

offence  upan  private  infornmt ion— Duty  of  Magistrate  to  record  information  —Magis- 
trate interested  in  his  capacity  as  Colledor—Cnnpetency  to  issue  warrants. 
When  a  Magistrate  takes  cognizance  of  an  offence  on  information  from  any  person 
other  than  a  police-ofticer,  umlcr  sec.  190  (1)  (c)  of  the  Criminal  Proceilnre  Code,  he 
should  at  least  record  the  information  on  which  he  has  acted,  though   it  may  not   be 
obligatory  upon  him  to  tlisclose  the  sources  of  that  information. 

Where  the  Deputy  Conmiissioner  as  Collector  and  as  such  representing  the  Court  of 
Wards  which  was  part  proprietor  of  a  bazar,  granted  a  lease  with  other  co-pro[)rietor8 
on  certain  terms  to  one  C,  and  from  certain  information  lo<lged  to  him  as  Collector, 
ordered,  in  his  capacity  as  Magistrate,  the  issue  of  warrants  against  C  and  others  on  the 
ground  that  there  was  prioM  facie  evidence  of  an  offence  under  sees.  4(55  and  468,  I.  P. 
C,  having  been  committed  by  C  with  respect  to  the  lease  and  that  he  was  abetted 
therein  by  other  shareholders  in  the  bazar. 

JTeld — That  the  Deputy  Commissioner  as  Magistrate  was  not  competent  to  act  on 
that  information  and  to  issue  the  warrants,  as  by  such  action  he  was  practically  making 
himself  a  Judge  in  his  own  case. 

^    JHAKVB  PEBSHAD  ^ISQU  V.  EMPEftOR  ..,  ...  ...  ,m  473 
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Criminal  Procedure  Code  [Act  v  of  i898],  s.  192.  s^ Cr.  p.  c,  s.  145...        83 

^8.196.    «SW?PeiialCkxlc,8,191  45 


'  8. 195.    See  Sanction  to  pro- 


secute ...  ...  ...  ...  ...  ...  ...  81 

•  88.  195,  476 — Sanction  to  pro- 


gecnte — Chmplaint  to  a  District  Jicffigtrar — Enquiry  held  department  alii/ — Judicial 
proceeding^Penal  Code  (Act  XLVoflSeO)  sec.  182— Complaint. 

Where  a  person  made  a  complaint  to  a  District  Registrar  against  the  conduct  of  a 
Bubordinate  officer,  a  Sub-Registrar,  alleging  that  the  latter  ha<l  delayed  to  register  a 
document  presented  by  him,  and  the  District  Registrar  after  holding  a  departmental 
enquiry  was  satistied  as  to  the  falsity  of  the  complaint  and  made  an  order  sanctioning 
his  prosecution  for  an  offence  under  sec.  182  of  the  Penal  Code. 

Jleld :  The  order  for  prosecution  was  not  one  under  sec.  476  of  the  Criminal  Pro- 
cedure Cotle,  nor  was  it  a  sanction  under  sec.  195  ;  it  was  wholly  without  jurisdiction 
and  should  be  set  aside. 

The  enquiry  held  by  the  District  Registrar  being  a  departmental  one  and  not  a 
judicial  proceetling,  sec.  476  of  the  Criminal  Procedure  Code  can  have  no  application. 

The  prosecution  of  a  person  under  a  sanction  not  properly  given  and  in  a  case 
where  there  was  no  application  for  sanction  is  illegal  and  cannot  l^  maintained. 

MuLFAT  Ali  Sheikh  r.  Empebou  ...  ...  ...  ...  ...         112 

^_^_ s.  195 — Sanction  to  prosecute 

— False  charge— Jurisdiction  to  revoke  sanction— Vrima  facie  case — Penal  Code  (Act 
XLVofl860),  section  211, 
The  District  Magistrate  after  hearing  an  appeal  against  an  order  of  conviction 
acquitted  the  appellant  and  sanctioned  prosecution  of  the  complainant  under  section  211 
of  the  Indian  Penal  Code.  The  sanction  ditl  not  state  particulars  required  by  section 
195  of  the  Criminal  Procedure  Code.  The  complainant  applictl  to  the  Sessions  Court  to 
revoke  the  sanction.  The  Additional  Sessions  Jutlge  who  heard  the  application  amended 
the  sanction  and  brought  it  into  accordance  with  law. 

Held,  that  the  Sessions  Court  had  no  jurisdiction  to  hear  the  application  to  revoke 
the  sanction. 

Held^  also,  that  before  granting  sanction  for  prosecution  under  section  211  of  the 
Indian  Penal  Code  the  C/Ourt  should  be  satistied,  that  (a)  the  charge  was  reaUy  a  false 
one,  (b)  that  there  is  reasonable  probability  that  this  can  be  established,  and  (c)  that 
a  prosecution  is  desirable  in  the  interests  of  justice. 

The  Chief  Court  revoked  the  sanction  on  the  ground  that  it  was  irregiUar  and  under 
the  circumstances  of  the  case  improper. 

It  is  undesirable,  excei)t  in  very  unusual  circumstances,  that  an  appellate  Court,  in 
overruling  a  reasoned  and  strongly  expressed  decision  by  a  subordinate  Magistrate  who 
has  passed  a  conviction  should  take  the  step  of  onlering  or  sanctioning  the  prosecution 
of  the  complainant  in  the  case  under  section  211,  Imlian  Penal  Code. 

BuDH  Ram  r.  Empebob  ...  ...  ...  ...  ...  ...         121 


*- — • ■  — ~ 88.  195,  476 — False  informa- 

tion given  to  Police— Enquirn  by  Deputy  Magistrate^Prosecution  ordered  by  District 
Magistrate — Ju  risdiction. 

An  information  of  arson  was  given  to  the  Police.  It  was  reported  false  by  them. 
The  District  Magistrate  ordered  an  enquiry  by  the  Deputy  Magistrate,  who  also  consider- 
ed the  information  to  be  false.  The  case  then  coming  before  the  District  Magistrate, 
he  ordered  it  to  be  entered  as  false  and  directed  the  prosecution  of  the  informant  under 
f .  21 1 ,  Indian  Penal  Code. 

Held,  that  the  District  Magistrate's  ortler  did  not  fall  under  s.  195,  Criminal  Pro- 
cedure Co<Ie.  The  complaint  having  been  made  to  the  Police,  it  was  unnecessary  for  him 
to  sanction  the  prosecution  under  s.  196. 

That  the  order  was  one  purporting  to  be  made  under  s.  476,  Criminal  Proceilure 
Code.  But  it  was  bad  inasmuch  as  it  was  not  passod  with  regard  to  a  matter  which  had 
come  to  the  District  Magistrate's  cognizance  in  the  course  of  a  judicial  proceeding.  Had 
he  himself  made  an  enquiry  into  the  truth  or  falsity  of  the  complaint  he  might  have  had 
power  under  the  said  section  to  order  prosecution.  But  it  was  not  legal  for  him  to  order 
t  when  the  enquiry  had  been  made  by  another  officer. 

i       Habut  Khan  r.  Empebob  ...  ...  ...  ...  ...         125 
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8.   19S— Offence   relating    to 

marriage— Bigamy— CiHjnizance  of  off  en  v— ''  Person  aggrieved,^'  meaning  of— Person 
competent  to  itiMitute  and  carry  on  proceeding— Faf Iter  of  a  lunatic,  ichose  loife  has 
been  married  a  secofid  time,  if  an  aggrieved  jterson  in  the  legal  sense — Pcftal  Code 
(Act  XL  V  of  1860) ,  s.  494, 

It  is  impossible  to  lay  down  any  inflexible  rule  for  determining  in  every  case  whe- 
ther the  complainant  is  a  person  aj^grieved  by  the  offence  alleged  within  the  meaning  of 
section  198  of  the  Code  of  Criminal  Procedure  ;  it  must  be  determined  in  each  case 
according  to  its  own  circumstances  whether  the  complainant  can  be  said  to  be  in  a  legal 
sense  a  person  aggrieved. 

Where  the  complainant  is  the  head  of  his  family,  his  son  is  a  lunatic  and  his  ilaugh- 
ter-in-law  had  been  living  under  his  prot<iction  and  an  allegation  is  made  that  she  was 
taken  away  to  the  house  of  her  father  and  subsequently  married  to  another  person,  the 
offence,  if  tnie,  seriously  affects  his  reputation  and  status  in  society  and  the  father-in- 
law  is  a  *'  person  aggrieved"  within  the  meaning  of  sec.  198  of  the  Code  of  Criminal  Pro- 
Q«diu:e  and'ia  competent  tg  Institiutc  the  complamt. 


Pago 


Criminal  Procedure  Code  [Act  v  of  i898],  s.  lii^Sanctiofi—yame  of 

the  person  to  whom  it  is  granted. 
The  sanction  contemplated  by  s.  195  of  the  Criminal  Procedure  Coile,  1898,  is  not  a 
sanction  to  any  particular  person  to  prosecute  but  a  sanction  to  the  Criminal  Courts  c<m- 
cerned  to  take  cognizance  of  certain  offences  specified  in  that  section  of  which  the  Cri- 
minal Courts  cannot  take  cognizance  except  with  the  previous  sanction  or  on  the  com- 
plaint of  the  authority  described  in  that  section.  The  sanction  whilst  it  is  in  force  res- 
tores to  the  Criminal  Courts  a  jurisdiction  of  which  the  same  section  deprives  them  in 
respect  of  specified  offences  and  need  not  even  name  the  accused  person. 

/ye  r«  MOWJEE  LiLADHAR  ...  ...  ...  ...  ...  227 

ss.    195   (1),   cl.   (y})—Pentd 

Code  (Act  XLV  of  1800),  s.  ;2/0— Ex-parte  decree  obtained  fraudulently  before  the 
Ite^fittrar  of  the  Small  Cause  Court — Registrar  absent  on  leave — Sanction  to  prosecute 
gicen.  by  tfte  Chief  Judge  of  the  Small  Cause  Court — Validity  of  sanction. 

Irandulent  decree  not  set  aside,  vroof  oj  absence  of  fraud — Prosecution  under  s.  210, 
I.  P.  t'.,  not  barred — Setting  aside  of  decree  by  Civil  Court  on  the  ground  of  fraud  is  ivo 
evidence  of  the  existence  of  fraud  in  criminal  trial. 

"Where  an  ex-patie  decree  was  obtained  fraudulently  in  the  Small  Cause  Court  in  a 
suit  tried  by  the  Registrar  of  the  Court— and  the  sanction  to  prosecute  under  ss.  209,  210, 
I.  P.  C,  was  given  by  the  Chief  Judge  of  the  Court  under  s.  195,  Cr.  P.  C.  :— 

Held  that  the  sanction  was  a  good  one. 

Ordinarily,  as  a  matter  of  convenience  and  expediency,  an  application  for  sanction 
should  be  matle  to  and  sanction  should  be  given  by  the  Judge  who  tried  the  case,  if  he 
be  present  in  the  Court :  but  it  is  the  Court,  and  not  the  Judge,  that  gives  the  sanction. 
The  change  of  the  incumbent  does  not  alter  the  constitution  of  the  Court,  nor  does  it 
matter  whether  the  Judge  is  alive  or  not,  or  absent,  or  has  not  been  transferred  from 
the  Court. 

An  offence  under  s.  210, 1.  P.  C,  is  committed  as  soon  as  a  decree  is  fraudulently 
obtainoi. 

The  setting  aside  by  a  Civil  Court  of  a  fraudulently  obtained  decree  is  not  evidence, 
in  a  Criminal  Court,  of  the  existence  of  fraud  which  it  is  necessary  to  prove  indepen- 
dently in  criminal  proceedings.  Therefore  the  fact  that  such  a  decree  has  not  been  set 
aside  is  no  bar  to  a  prosecution  under  s.  210, 1.  P.  C,  though  it  might  be  admissible  as 
evitlence  to  prove  that  there  is  no  fraud. 

Empebob  t*.  MOLLA  FUZLA  Karim...  ...  ...  ...  ...  365 

. 8s.  195  and  439— On/   Pro- 
cedure Code,  s.  622 — Mevision — Sanction  to  prosecute — Jurisdiction. 

Where  sanction  to  prosecute  is  granted  under  the  provisions  of  section  195  of  the 
Coile  of  Criminal  Procedure  by  a  Civil  Court,  the  High  Court  has  no  jurisdiction  in  the 
exercise  of  its  re  visional  powers  on  the  Criminal  side  to  interfere  with  such  an  order, 

Salio  Ram  v,  Ramji  Lal  ...  ...  ...  ...  ...         400 

ss.  195,  ^S7— Sanction,  xcant 

of,  only  an  irregularity  and  not  fatal  to^  the  prosecution. 

The  general  provisions  of  section  195  of  the  Code  of  Criminal  Procedure  ought  not 
to  be  80  construed  as  to  nullify  the  special  provisions  of  section  537  (b). 

The  want  of  sanction  requireil  by  section  195  of  the  Code  of  Criminal  Procetlure  is 
not  fatal  to  a  prosecution  unless  the  accused  is  prejudiced  thereby. 

Upendra  Kumar  Ghose  v.  Emperor  ...  ...  ...  ...         419 
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Criminal  Procedure  Code  lAct  v  of  isss], «.  i98-coDtiDued. 

per  3lintk^rjee,  J. — The  prievanct  referretl  to  in  the  words  *•  person  aggrieretl"  in 
mm:.  19H  of  the  <'<Mle  of  Criminal  l*r«K^lure.  doe**  not  contemplate  any  fanciful  or  senti- 
mental grievance  :  it  must  be  ?uch  a  grievance  a8  the  law  can  i4>preciate  ;  it  most  be  a 
It'gal  gherance  ami  not  a  ttat  pro  ratione  roluntat  reason. 

Da£M  Sa&dab  r.  Batu  Dhali         ...  ...  ...  ...  ...  1S7 

-  -       -    - 8,198.    SfvPeoal Codecs. 496  488 

86.200and202— /WMSfiv/wf 

— A  form — Order  on  itoUce  to  submit — Lfgality. 

On  the  reiKjrt  of  the  police  that  one  W  h^-i  Icxlgod  a  false  information  of  theft  against 
the  accuf*e«L  the  iX-puty  Magistrate  made  an  onler  that  W  tihoolil  be  called  upon  to  show 
cause  why  he  shouKl  not  be  prosecutwl  under  sec.  211,  I.  P.  C.  Subsejuently  on  the 
re|)ort  of  a  Subordinate  Magistrate  who  held  an  enquiry  into  the  matter,  the  District 
Magistrate  in  charge  wanteil  to  examine  a  certain  woman,  Lochu^  before  passing  final 
onlers  ;  but  for  some  uuexplainal  reasons,  on  the  date  fixed  for  the  examination  of  the 
M'tmian,  the  sai«l  Deputy  Magistrate  recorded  the  following  order  : — **  I  have  gone 
through  the  evi<lence  and  find  there  is  a  primH  fac\e  case  against  the  accused.  Call  for 
A  form^  ami  I>ichu  being  a  creature  of  his  neetl  not  be  examined  ;" 

Held — That  the  onler  i>as8ed  by  the  Deputy  Magistrate  directing  the  police  to  send 
up  A  form  against  the  accused,  was  without  jurLs<liction  and  must  be  set  aside,  inas- 
much as  the  iX'puty  Magistrate  (tassed  the  onler  without  having  proceeded  in  accor- 
dance with  the  provisions  of  sec.  2<Mj  or  202,  Cr.  P.  Oxle,  and  as  moreover  at  the  time 
the  order  was  (lassed  there  seems  to  have  l^efore  him  no  materials  which  would  hare 
M'arrant4jd  him  in  cither  directing  the  issue  of  process  against  the  accused  or  in  directing 
the  jKilice  to  send  up  A  form. 

Bam  Adhin  Chowdhby  r.  Wahed  ali  ...  ...  ...  ...         471 

- 8.202.     cSey  Cr.  P.  C,  8. 164...  138 

„ 8.202.    5^^Cr.P.C.,8.200...  471 

__     ._     _.___.-       _    _      „        -  88. 203, 436, 437. 439— .Vo/f/v 

found  cicH  by  original  court — Dismissal  of  complaint — Application  to  District  Magis' 
trate.  against  It— His  order  for  further  enquiry  passed  wit/wut  notice  to  accused^  and 
witfwut  stating  grounds. 

Where  a  complaint  having  been  dismissed  by  a  Magistrate  under  s.  203,  Cri.  Pro. 
Co.,  on  the  groun<l  that,  in  his  opinion,  the  dispute  was  of  a  civil  nature,  the  District 
Magistrate,  on  an  application  of  the  complainant,  but  without  giving  a  notice  to  the 
accuse* I,  directe<l  the  Magistrate,  under  s.  437,  Cri.  Pro.  Co.,  to  make  further  enquiry, 
hM  that  the  onler  was  not  bad  for  want  of  notice  to  the  accused  f /.  L.  Jl.  X  Bom.  261 
at  p.  2(SS,  XXIX  Cat.  467 )  ;  but  that,  as  the  District  Magit^trate  had  not  stated  what 
were,  in  his  opinion,  the  grounds  in  the  complaint  for  a  criminal  enquiry,  and  as  the 
matter  was  (a  civil  one  and  also)  found  to  be  of  a  civil  nature  by  the  original  court,  the 
order  should  be  set  aside  (1  Bom,  Law  Be  porter  863). 

Maun  Ghela  Amabchand  r.  Jadeja  Meruji  Mansinoji  ...  ...  96 

-       — 8.  203 — Order  dismissing  a 

complaint — Uehearing  of  the  same  complaint  with  or  wttluyut  order  for  further 
enquiry. 

Held  by  a  majority  of  the  Full  Bench  (Subramania  Aiyar  and  Davies  JJ.,  dissen- 
ting) that  a  Court  dismissing  a  complaint  under  sec.  203  of  the  Code  of  Criminal  Proce- 
dure is  competent  to  rehear  the  complaint  without  any  order  for  further  enquiry  by  a 
higher  tribunal. 

Furfhei%  held  by  White,  C.  J. : — That  an  order  under  sec.  203  is  not  a  judgment 
within  the  meaning  of  s.  369  of  the  Criminal  Procedure  Code  :  and  that  the  revisional 
powers  conferred  on  Superior  Courts  cannot  be  regarded  as  in  any  way  impliedly  res- 
tricting the  jurisdiction  conferral  on  Magistrates  to  enquire  into  offences. 

Benson,  J. —  (?w«;r,  whether  it  would  not  make  any  difference  if  the  magistrate 
stacking  to  revive  the  complaint  be  different  from  the  Magistrate  that  acted  under  sec, 
203. 

Moore,  J. — Quare,  whether  the  view  would  not  be  different  if  the  case  was  one  of 
discharge  under  sees.  253  and  259. 

Subramania  Aiyar,  J. — (Davies.  J.,  concurring).  If  a  person,  against  whom  a  prima 
facie  case  had  been  made  out  but  who  was  acquittetl  after  trial,  is  entitled  to  be  protected, 
then  a  person  against  whom  the  case  is  so  weak  as  not  to  warrant  his  being  put  on  trial, 
s  a  fortiori  entitled  to  protection. 

Umes  Chakdara  Gupta  r.  Empebor      ...      ,.•      •.•      m    274 
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•  8.  233 — Mi^oinder  of  charges 


•  8.  233.    Sfe  Joinder  of  char- 


■  8.  234  sub-sec.  2  and  s.  222— 


S8.   234    to   2iO—Joindf'r  of 

Charges — Joint  trial  of  sereral  accuxpd  j)/*rsonJt  committing  dixtinct  ojfcncex  of  the 
same  hind  within  tic^lrc  monthi< — Singular  in  g.  234  docjt  not  include  the  plural — 
General  Clauses  Act  (X  of  1S07),  s,  13 — Iu*erjn'eta*ion. 

Section  234  of  the  Criminal  Procalure  Cknle  which  in  terms  refers  to  a  single  person 
does  not  apply  where  sereral  persons  are  accused  jointly.  It  would  be  repugnant  to  the 
contei?t  to  read  thc*\tor<l8  "  a  person"  in  the  section  a»  including  several  persons, 


I^age. 


Criminal  Procedure  Code  [Act  v  of  i898],  s.  221  (7)— J^*m<w«  conric^ 

ti4>n — Enltanced  punishment —  Wh  ipjfing. 

If  previous  convictions  are  to  be  used  for  the  purpose  of  enhanced  punishment,  they 
must  be  set  out  in  the  charge,  but  if  they  are  not  so  stated,  enhanced  punishment,  even 
of  whipping,  cannot  be  given. 

ILAHIBAKSH  KHAJU         ...  ...  ...  ...  ...  ...  97 

8. 222.     See  Cr.  P.  C,  s.  234...  138 

88.  233,  6^7— Joinder  ofcliarg- 

es^ Attempts  to  ch^t,  on  different  dates,  diffei*ent,   illegality—Defect,  if  cured— 
Sereral  charges,  if  necessary. 

A  joinder  of  two  offences  committed  on  two  different  dates,  one  following  the  other, 
in  one  cliarge  is  an  illegality  which  vitiates  the  trial  and  cannot  be  cured  by  sec.  537  of 
the  Code  of  Criminal  Procedure. 

Where  an  accused  person  attempts  to  cheat  a  whole  body  of  villagers  and  speaks  to 
them  In  a  body  and  not  to  each  individual  villager  for  the  purpose,  he  may  be  trietl  on 
one  charge  for  each  attempt  to  get  money  from  them. 

JOHAN  SUBRANA  r.  EmPEBOR  ...  ...  ...  ...  ...  Ill 

88.   233,   2^^— Joint  trial  of 

sereral  persons  for  distinct  offences — Penal  Code  (Act  XLV  of  1860),  seeti&ns  411  and 
468. 

Two  accused  were  chalanned  by  police  under  section  458  of  the  Indian  Penal  Code 
and  having  been  tried  jointly  the  Magistrate  convicted  one  of  them  under  section  411 
and  the  other  under  section  458  of  the  Indian  Penal  Code. 

Held,  that  the  joint  trial  being  illegal  the  convictions  must  be .  set  aside.  That 
when  the  Magistrate  found  that  section  458  was  not  applicable  to  one  of  the  accused  he 
Bhonld  have  tried  the  two  accused  separately. 

Jaoga  r.  Empbbor        ...  ...  ...  ...  ...  .,,  76 


— Distinct  offences  forming  part  of  the  same  transact it/n. 

There  shall  be  a  separate  charge  for  every  distinct  offence,  even  though  it  forms 
part  of  the  same  transaction.  The  joinder  in  one  charge  of  two  such  offences  vitiates 
the  trial. 

GuL  Mahomed  Sircar  r.  Cheharu  Mandal  ...  ...  ...  ...         441 


ges    ...  ...  ...  ...  ...  ...  ...  ...         350 

68.  233,  289  and  537— 7/w/m« 


Penal  Code  (Act  XLV of  1860),  sec.  411 — Separate  retainers  by  separate  persons  at 
different  places — Joint  trial — Illegality  and  not  mere  irregularity. 

Per  Haringtan  and  Stephen.  JJ.  (Brett,  J.,  contra), — Sei)arate  retainers  by  separate 
persons,  of  sciwiratc  articles,  at  different  places,  although  the  articles  may  have  been 
the  proceetls  of  one  dacoity,  cannot  be  said  to  be  in  the  course  of  the  same  transaction. 
Persons  charged  with  such  retention  cannot  be  tried  jointly.  Sec.  637  of  the  Criminal 
Procedure  Code  does  not  apply  to  such  a  case. 

Abdul  Majid  r.  Emperor  ...  ...  ...  ...  ...         391 


Joinder  of  charges  of  embezzlement. 
One  S.  N.  was  put  upon  his  trial  for  embezzlement  of  three  sums  on  two  days  in  one 
year.  Only  one  (charge  was  drawn  up,  in  which  all  the  three  sums  and  the  persons  from 
whom  they  had  been  collected  were  specified.  He  was  not  charged  with  three  offences 
but  only  with  one  offence  umler  s.  409,  I.  P.  C,  and  the  conviction  also  was  for  one 
offence  : 

ffeld — That  the  charge  was  valid,  as  it  was  in  accordance  with  sections  234  and  222 
sub-section  (2),  Cr.  P.  C. 

Sat  Narain  Tewari  r.  Emperor  ..  ...  ...  ...  ...         1.38 
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Criminal  Procedure  Code  [Act  v  of  i898],  as.  2U  to  240— contiimed. 

Where  (he  same  persons  were  allogctl  to  have  looted  some  linseed  on  the  22nd  and 
23nl  days  of  the  same  month 

JIM,  that  they  could  not  be  tried  jointly  for  the  two  offences. 

A  retrial  was  directed. 

BuDHAi  Sheikh  r.  Takap  Sheikh  ...  ...  ...  ...         126 

88.  235  and  iOS—Preriotut  row- 

ricfiiyn/ar  offence  vnder  seetian  366  of  the  Indian  Penal   Cbde — Sub^equetU  trial  for 
ahdnHion  not  barred. 

Where  under  a  charj?e  under  section  365  of  the  Indian  Penal  Code  a  conviction  is 
had,  a  subseiiuent  trial  for  abduction  is  not  barred  by  section  403  of  the  Code  of  Criminal 
Procedure,  the  case  being  one  which  falls  umler  section  235,  sub-section  (1). 

Baldeo  Prasad  r.  Empebor          ...              ...              ...              ...              ...  93 

8. 235.   iSee  Joinder  of  charges  350 

— 8.  235.     See  Cr.  P.  C,  8.  403  388 

88.  236,  237,  2Z^—AlUrnation 


of  charge— Irregularity— Penal  Chde  (Act  XLVoflSGO),  «s.  366,  376. 
It  is  not  competent  to  a  Judge  in  appeal  to  alter  a  charge  under  s.  376  of  the  Indian 
Penal  Code  to  one  under  s.  366  of  the  Code  ;  because  a  charge  under  the  latter  section 
involves  different  elements  and  different  questions  of  fact  from  a  charge  under  s.  376. 

Empebob  r.  Sakhabam  Ganu       ...              ...              ...              ...              ...  240 

8.237.    /S^tf  Or.  P.  C,  8. 236...  240 

— 8.  238.    ScA 8. 236...  240 

8.  239.    See s.  233...  76,391 

.^ 8.247.    ^^  Autrefois  Acquit  165 

«_ 8.  250 — False  and  te^atiau4 


charge— Compensation— First  Class  Magistrate— Sessions  Judge. 
The  Ses-^ions  Judge  has  no  power  to  interfere  in  revision  with  an  order  of  compen- 
sation passed  by  a  First  Class  Magistrate,  under  the  provisions  of  8.  250  of  the  Criminal 
Procedure  Code,  1898. 

In  re  Pitambab  Dwabkadas  ...  ...  ...  ...  ...  88 

8.  250 — Compensation  for  fri- 


rolons  compla i nt — Procedure. 
The  reasons  for  awarding  compensation  for  making  a  frivolous  complaint  and  the 
onler  awarding  it  must  be  containetl  in  the  order  of  discharge  or  actiuittal. 

Where  the  complainant's  case  is  not  an  improbable  one  compensation  cannot  be 
awarded  under  section  250  of  the  Criminal  Procedure  Code. 

Empebob  r.  Nabpat  Rai  ...  ...  ...  ...  ...         123 

s.  2o0— Compensation ^  order 

for — Reasons. 

A  Magistrate  should  give  reasons  for  awartling  compensation,  under  s.  250,  Crimi- 
nal Procedure  Code. 

Where  a  Magistrate's  judgment  did  not  contain  any  statement  of  the  facts  of  the 
case,  nor  any  criticism  of  the  incidents  involved  in  it,  and  nor  any  reasons  why  the 
case  was  considered  to  be  vexatious,  the  High  Court  set  aside  the  order  awarding  com- 
pensation to  the  accuseil. 

AMJAD  Ali  e.  ASHBAF  Ali  ...  ...  ...  ...  ...  390 

s.  250 — Compefisation — Order 


hg  appellate  C^urt— Illegal. 
The  legislature  intended  that  only  the  Magistrate,  by  whom  a  case  is  in  the  first 
instance  heard,  can  pass  an  order  under  section  250  of  Code  of  Criminal  Procetlure.  It 
would  be  inconvenient  if,  when  the  tribunal  before  whom  the  case  is  heard  finds  a 
charge  to  be  proved,  an  appellate  tribunal  when  reversing  that  finding  could  pass  an 
order  for  compensation  on  the  ground  that  the  accusation  which  was  established  in  the 
Court  below  was  cither  frivolous  or  vexatious. 

Empebob  r.  Chittan     .,.  ...  ...  ...  .„  ...         441 
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Criminal  Procedure  Code  [Act  v  of  1898],  s.  251.   See  Cr.  p.  c, s.  pjo...       426 

— — —    --      Rs.  253,  and  439 — Discharge 

of  accuMd — Application  by  police  for  revision— Technical  th^ft—  Ordtr  for  retrial. 

Where  a  son  and  his  servantw  removed  from  the  possession  of  18  months  of  his 
decease*!  father's  mistress,  certain  buffaloes  which  were  once  the  real  or  supposed  pro- 
perty of  his  father  (the  father  having  maintained  them  formerly  and  perhaps  presented 
them  to  the  mi8tre*<s)  and  where,  though  the  buffaloes  were  not  removed  peacefully,  nor 
after  notice  given,  nor  in  her  presence,  the  Magistrate  discharged  them,  held  (in  revision) 
that  a  removal  of  this  sort  was  not  consistent  with  a  A(?«rt/<;?e  assertion  of  an  owner's 
lawful  claim  ;  that,  if  there  was  such  a  belief  of  the  son,  as  was  claimed,  he  should  not 
have  slept  over  his  rights  for  so  many  months  and  then  assertetl  them  in  such  an  uncom- 
promising and  high-handed  manner  ;  that  it  was  not  a  behaviour,  from  which  honajides 
might  be  inferre(l :  and  that,  therefore,  the  accused  should  be  re-an-ested  and  re- tried 
and  the  evidence  recorded  de  novo. 

Empebob  r.  Shebkhan  Balochkhan  ...  ...  ...  ...  102 

-        — _    _    s.  253.    i^<?Cr.  P.  C.  s.  190...  426 

T"~   ' . ss.  254,  437— i?enV/V//i— C'W- 

niinal  canes — Discharge — Further  inquiry — Charge — Prima  facie  case. 

When  a  Magistrate  after  re.  ording  evidence  of  the  prosecution  feels  doubt  as  to  the 
guilt  of  the  accused  and  passes  an  order  of  his  discharge,  the  District  Magistrate  is  not 
justified  in  directing  further  inquiry  into  the  case  on  the  ground  that  proper  proceeding 
to  give  the  benefit  of  doubt  to  an  accused  person  is  after  hearing  the  case  fully  and 
framing  a  charge,  for  a  charge  must  not  be  frametl  when  there  is  no  ground  for  presum- 
ing that  the  accus3d  has  committed  the  offence. 


MuL  CiLAND  V.  Empebob 

.7;"^,  .»  •  /  /.  .  .  r  ""  ^-     263— iSfWrf     compliance 

wttlb—iSummary  trial,  nm-compliance  ivtth  lau\  effect  of. 

In  the  case  of  a  summary  trial,  the  provisions  of  sec.  263,  Cr.  P.  Code  must  be  fully 
and  strictly  complied  with,  and  complied  with  in  this  sense,  that  the  rec^nl  must  be 
sufficiently  exact  and  sufficiently  full  to  enable  the  Judges  of  the  Revisional  Court  to 
say  whether  the  law  has  been  complied  with  or  not  on  the  points  to  be  recorded. 

The  three  things  required  under  sec.  263,  (^r.  P.  Code,  to  be  recorded,  namely  the 
offence  charged,  the  offence,  if  any  proved  and  the  reasons  for  convicting,  mustbereconled 
and  recorded  in  such  a  way  as  to  enable  the  Court  of  Revision  to  say,  aye  or  no  from' 
withm  the  four  corners  of  the  record  itself,  whether  the  offence  charged  is  an  offence  in 
ponit  o.  Uw,  whether  the  offence  proved  is  an  offence  in  point  of  law,  and  whether  the 
reasons  for  the  conviction  are  good  and  sufficient  reasons. 

When,  therefore,  the  offence  charged  is  one  under  sec.  29  of  Act  V  of  1861  and  the 
case  is  tried  summarily,  it  is  not  sufficient  to  state  that  it  consisted  in  absence  from  special 
constables'  parade  on  certain  dates  without  permission  and  that  the  accused  is  guilty  of 
wdful  neglect  of  duty  in  absence  from  the  parade,  but  it  is  necessary  to  state  the  act 
consisted  of  a  breach  of  duty  lawfully  imposed  and  to  specify,  how  the  duty  was  createtl 
and  in  what  act  or  omission,  the  breach  consisted. 

Khosh  Mahomed  r.  Empbess 

"  '  -  ss.  263,  264,   408,   414,   416, 

an<l  443— 2Wa/  of  case  in  Magistrate's  private  rooni—wheth/'r  objection  to  if  w  allow- 
able on  revisional  applicnflon  if  mt  objection  taken  in  Court  below— charge  ofahne  and 
earning  hurt  again^  European  British  subject— whether  it  in  triable  mniniarilg~in 
sum  mar  g  trial  whether  Magixtrafe  in  bound  to  Jstate  hi.H  reasons  when  he  acquits— Judq- 
ment  to  embody  sub.^tan'^e  of  evidence  in  appealable  case—  Whether  European  Britisk 
subject,  convicted  under  chapter  33  of  the  Criminal  Procedure  Code  has  the  right  to 
appeal. 

This  was  an  application  to  revise  an  order  of  acquittal.  The  first  ground  taken  was 
that  the  Magistrate  failed  to  exercise  a  proper  discretion  in  trying  the  case  in  camera. 

The  Magistrate,  as  a  matter  of  personal  convenience,  sometimes  tried  cases  in  his 
private  room,  and  no  one  had  ever  objected  t-o  his  doing  so.  This  case  too  was  tried  in 
his  private  room,  instead  of  in  the  Court  room,  and,  although  the  complainant  was  repre- 
sented by  an  advocate,  no  objection  seemed  to  have  been  taken  to  the  course  at  the  time. 

Jhld  that,  as  no  objection  was  taken  at  the  time  to  the  trial  being  held  in  the  Ma- 
gistrate's private  room,  the  objection  taken  in  this  Court  as  to  its  having  been  held  there 
cannot  be  regarded  as  a  gojd  ground  for  interfering. 

The  next  ground  of  objection  was  that  the  Magistrate  failed  to  exercise  a  proper 
discretiou'ili  trying  thS  case  summarily, 
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Criminal  Procedure  Code  [Act  V  of  1898],  ss.  2G3,  264,  408,  4U,  iu 

ami  443 — continued. 

IlehJ  that,  as  the  complainant's  allcf^ation  was  that  the  accused  had  abusetl  him  and 
whijjpeil  him  with  a  carriajre  whip  and  the  Maj^strate  ha<l  power,  under  section  446  of 
tlic  Criminal  Procedure  Code,  to  sentence  any  European  British  subject  to  imprisonment 
which  may  extend  to  three  months,  and  to  a  tine  which  may  extend  to  Ks.  1,000,  and  as 
the  offence  complaincHl  of,  even  if  committal,  would  certainly  not  have  called  for  a  sen- 
tence or  sentnces  exceeding  the  above  limits,  the  case  was  manifestly  one  for  the  adoption 
uf  the  summary  prucetlure  and  for  disposal  with  despatch. 

Another  objection  was  that  the  Magistrate  failed  to  comply  with  the  provisions  of 
secticm  264  of  the  Criminal  Procedure  Code  in  that  he  did  not  record  a  judgment  embotly- 
ing  the  substance  of  the  eivdence.  Apparently  the  case  came  under  section  263  of  the 
Cotle. 

Jlcid  that,  if  it  had  come  within  that  section,  there  would  have  been  no  error  in  the 
Magistrate  writing  as  his  order  merely  the  word  "  Ac(iuitted",  as  clause  (bj  of  section 
263  reiiuircs  a  brief  statement  of  the  reasons  for  the  finding  only,  when  the  accused 
has  bi'en  convicted,  and  there  is  nothing  to  compel  a  Magistrate  to  give  his  reasons, 
when  he  acquits. 

It  was  argueil  that  section  261,  which  re  luires  a  judgment  embodying  the  substance 
of  the  evitlcnce  in  an  appcjxlable  case,  should  have  been  followed,  because  the  Local 
(rovernment  has  an  appeal  against  any  order  of  ac<iuittal  and  conse(iuently  the  case  was 
an  appealable  case. 

Jlcld  that,  to  adopt  such  an  interpretation  would  stultify  section  263,  which  must  be 
read,  as  if  tlie  words  "by  a  convicted  person"  followed  after  the  woixls  "in  cases  where 
no  appeal  lies." 

The  acousctl  cliiimed  to  be  tried  as  a  European  British  subject  and  there  was  no 
(juestion  as  to  his  being  such  consc<|uently  the  Magistrate  could  only  try  him  under 
chapter  33  of  the  Cotle  antl  it  must  be  taken  that,  as  the  Magistrate  was,  under  section 
413:  competent  to  try  him,  he  did  try  him  under  that  chapter. 

//eld  that,  assuming  that  if  the  Magistrate  convicted  the  accused  he  would  have 
sentenced  him  t  j  at  mj4  a  tine  of  some  amount  under  Ks.  200,  still  the  accused  would 
have  had  an  appeal  under  section  408,  for  section  416  enacts  that  section  414,  which 
l)re vents  an  appeal  in  such  a  case  when  the  convicteil  person  is  not  a  European  British 
subject,  docs  nut  apply  to  a  case  in  which  sentence  is  passed  under  chapter  33  on  any 
European  British  subject. 

J/rld,  therefore,  that  under  any  view,  the  case  was  an  appealable  case  and  that 
section  264  of  the  Code  applied  and  that  it  was  not  complied  with. 

As  to  the  further  (luestion.  whether  the  revisi«mal  powers  of  this  Court  should  be 
exercised  antl  the  Magistrate's  order  interferetl  with. 

Jlld  that,  the  exereis.'  of  such  powers  is  discretionary  and  it  is  not  usual  to  interfere 
(t'speeialiy  where  tiiere  had  been  an  order  of  acfjuittal)  with  the  errors  of  procedure, 
unle>s  there  is  reason  t  )  bjlievo  that  there  has  been  a  failure  of  justice,  and  there  did 
not  seem  to  be  any  failure  of  justice  in  this  case,  as  it  was  not  urged  that  the  complainant 
ami  his  v.itnesses  were  not  hcanl  and,  thtmgh  the  Magistrate  may  have  been  mistaken 
he  ac([uittcd  the  aeeusetl  and  in  the  tliiuy  classed  the  case  as  probably  a  false  one. 

Xakaynsawmy  r.  A.  Blakl  ... ,  ....  ...  ...  ...  433 

^-  b.  264.    SeeCrA\C.,s.2G^.,.  333 

ss.  271,  iOo— Lunatic.    Trial 

of- -Procedure — (ruUtij.     Plea  of,  iwt  to  he  accepted  in  capital  offences. 

The  aeeused  e«»nfL'>>cd  having  killed  his  wife,  and  pleaded  guilty  at  his  trial  for 
conuniltiiiL'  the  ollVnee  ol  numler.  Tiie  Sessions  .Judge  recordetl  brieliy  the  evidence  of 
two  prosej-uiion  witnesses  to  determine  whether  the  offence  committed  was  or  was  not 
culpable  homicide  uniniiiiting  to  munler.  He  fountl  that  the  offence  was  murder  and 
senieneeil  tlir  aeeusetl  to  tran^iK>riation  for  life  on  the  ground  that  the  accused  '  without 
iK'ing  actually  insane  so  as  nv)t  to  be  aware  of  what  he  was  doing,  appears  to  bedecidetlly 
a  man  of  weak  intellect.'  On  appeal  it  was  ip-red  that  the  accu.>etl  was  insane  or  at  any 
r.ile  incapahlt!  tu  understanding  tlie  charge  .*_"  "^l  '>i"^-  I'^c  Chief  Ctmrt  ^et  saide  the 
convieiiuu  antl  onlered  retrial  antl  eu'^uiry  under  section  465  of  the  Criminal  Brocalure 
Code. 

I'ALA  SiNtJH  r.  E.MPLllOU  ...  ...  ...  ...  80 

s.  271. 

If  a  ct)urt  is  not  absolutely  sat istietl  that  an  accused,  who  pleads  guilty  when  the 
(.•harge  i^  read  to  him,  luUy  gras;>s  the  scrit)us  nature  of  his  aihuission,  his  plea  should  be 
recunle  1  (,s.  271,  Criminal  Procetlurc  CovleJ  but  the  court  should  proceed  to  try  him. 

EMPi^iiou  i-,  ^VoMAi^  BiiiiNl  Bi:cMAU  ,..  f.t  ...  ...  317 
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Criminal  Procedure  Code  [Act  v  of  i898],  p.  273.   ficr  Cr.r.r.,  s.  403...        ir, 

ss.  200  (a),  a02,  303,  42r,,  431, 

439,  537  {d^.—Lfiters  Patent,  section  2S-'Tn(il  hy  jvrii—wh(r,rrctton  in  chavfje— 
amifiguitm  rerdict—conrk-tion  on  Irregular  second  rcrdict—rcriew  hy  Bench  under 
section  12,  Lower  Burma  Cimrts  Act,  WOO. 

In  a  trial  on  a  charge  of  murder  at  a  Criminal  Sessions  of  the  Chief  Court,  the  Ju»lp:e 
presiding  omitted  to  explain  to  the  jury  the  distinction  bctwetm  murder  aud  culpable 
homicide,  or  upon  what  views  of  the  facts  the  accused  had  committed  the  one  offcTiee  or 
the  other.  The  charge  to  the  jury  also  sn^'j^'ested  that  a  strong  inference  should  l)e  drawn 
against  the  accused  from  the  fact  that  he  hati  failed  to  take  bteps  to  bring  to  justice  a 
person  who,  it  hatl  been  suggested,  was  the  real  otfender. 

Held  2)er  curiam— Th&t  in  both  respects  the  charge  to  the  jury  contained  material 
misdirection. 

In  the  same  trial,  the  jury  after  retiring  returned  the  ambiguous  verdict  -Tiuilty  of 
stabbing,  but  without  the  intention  of  committing  muitler."     The  learne<l  Judge  presid- 


CNkIc   of 
he  Indian 
rdict 


ing  instead  of  questioning  the  jury  under  the  provisions  of  section  303  of  the 
Criminal   Procedure,  read   to  them  certain  parts  of  sections  209  and  300  of  t 
Penal  Code  and  sent  them  back  to  consider  further,  with  instructions  to  return  a  verdict 
of  *'  Guilty  "  or  "  Not  Guilty  of  murder."     The  jury  after  retiring  returnetl  a  venlict   ot 
"Guilty,"  and  accuse<l  was  convictetl  and  sentenced  to  death. 

Jfeld  Iter  Adamsf)n,  C.  J.,  and  Fox,  J.-That  the  proceilure  followed  was  illegal,  and 
that  the  conviction  and  sentence  should  be  set  asiile.     In  the  absence  of  <>xi>rcs^  ^aut lin- 
rity  for  the  ordering  of  a  re-trial,  it  seeme<l  proper  to  leave  to  the  executive 
the  question  of  the  institution  of  fresh  proceedings  against  the  accused. 


Per  Irwin  /.—Tlie  error  was  an  irreguUirity  to  which  section  537  of  the  Code  of 
Criminal  Procedure  applies.  The  conviction  and  sentence  being  set  as,<lew-.thout  the 
accused  being  acquitted,  it  wouhl  be  proper  to  onler  the  re-irial  of  the  accu,.CMl. 

Per  Adamson  C  J  and  Fox,  /.-In  a  case  in  which  there  has  been  an  illegal  verdict 
and  ^nt^nce^tion  12  of  the'Lower  Burma  Courts  Act,  lOOO,  does  not  empower  the 
Bench  to  go  into  the  facts  and  decide  the  case  on  the  evidence. 

Hla  Gyi  r.  Empebor 

WLA  uii      -c*  ^^2.    See  Cr.P.C,  s.  290  (a)  1 


_ -       -  s.  303.    See  Cr.P.C,  s.  200  (a)  1 

., ^,  ^01 —If'ujh  Courtis  poirer  to 

"  'Zhito'^idence  on  a  reference  under  the  .ectlon-^^  Opinlonr  meaning  of-Practlce, 

When  a  case  is  referre<l  to  the  High  Court  under  sec.  307,  Cr.  P.  C,  it  will  fomi  its 
own  opinion  on  the  evidence. 

The  word  ^^ opinion''  in  sec.  307,  Cr.  P.  C,  is  used  to  denote  the  concln.wn.^,  and  not 
the  reason;ii  or  grounds  for  such  conclusions. 

Fxnedient  as  it  may  be,  in  references  under  s.  307,  Cr.  P.  C,  to  have  bi'fore  the 
High  Xrt  th';  reasons  of  the  Jury,  when  any  have  been  given  for  the  view  taken  1^ 
♦llVn  in  a  narticular  case,  the  circumstance  that  no  such  rea^ns  have  been  given  by  oi 
iLSti^ecrfrr  t^^^^^^  '^'  '^'''  <^<>"-l"«i^^"^  does  not  warrant  the  High  Court  to 
Sh^Tgo  into  the  cviclenc^^  to  arrive   at  its  own   judgment  a  tcr  giving  due 

wdght  Yo  the  views  taken  by  the  Judge  and  Jury  as  to  the  guilt  on  mno.-ence  of  the 

accused. 


Empebor  r.  Chellan    ...  ...  •••  ■■•  ••*  •' 

_ s.   300 — A.'iJie.min<    differing 


371 


with  Sessions  Jud^e.    Dutg  of  Court  to  record  opnuons  of  ussc^or^. 
When  a  Sessions  Judge  differs  from  the  a«^ses.sors  in  his  view  of  a  case,   he   shou  < 
alwarrecorclSrefully  the  grounds  on  which  the  assessors  base  their  opinions  and  sli<  >uld 
make  some  reference  to  the  matter  in  the  judgment. 

^^RANBITTA  r.  EMPEROR                   ;;___:_  ^   333'    ^,  Cr.  P.' C,  S.  403:  1 
ss.  337,    33a— /''/'■(/"«.     F«r- 

Mtvre  of- Approver- fitotemont  made  hy  ap^orer  aflev  aeecptiny  pardon  if  admU- 

lihleinmdenceagain^himimfurfriturrofpardon. 

TMd  by  the  KuU  Bench,  Cliutterp  aii.l  .J,<h,i>tonr,  J  J.,  concurrinp;  «-i|h  tlio  opii.mn 
of  CMCjX^  cx,,re8se<l  in  the  onler  referring  the  case  to  the  Full  Bench,  (.hrn.„^,U„, 
and  Xrf  JJ   duJ>t:e„te)  that  when  a  par.lon  has  been  tenaere.1  a.i.l  acc.ptcl   by 
ne^T  unaer  section   337  of  the  Criminal  Pro.ch.re  C.Io  an.l  a  statement  ,s  n.a.le   ,\ 
SrSifore  a  M^lstrats  which  is  materially  inconiplcte  or  false  an.l  he  is  sub«.,aontly 
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•  8.  342 — Counsel  and  Client — 


ss.  403,  423,  434,  439,  273,  333 


Page. 


Criminal  Procedure  Code  [Act  v  of  i898],  ss.  337, 339— continued. 

tried  for  the  offence  of  which  pardon  was  granted  to  him,  without  being  examined  as  a 
witness  under  section  337  (2)  of  the  Code,  the  statement  made  by  him  is  admissible  in 
evidence  against  him  at  his  trial  for  the  offence. 

SuBA  r.  Emperor  ...  ...  ...  ...  ...  ...  55 

'■ 8.  339.    See  Cr.  P.  C,  s.  3.37...  55 

s.  ^^9— First  Usue  to  he  tried 

on  trial  of  ]>ermn  w/io  ha»  forfeited  pardon — Aequittal  of  other  aeen^ed  nut  concltusive 
for  forfeiture  of  pardon — Forfeiture  by  implication. 

The  first  issue  to  be  tried  on  trial  of  a  person  alleged  to  have  forfeited  his  pardon  is 
whether  he  has  actually  forfciteil  it  by  giving  false  evidence  or  by  wilfully  concealing 
anything  essential.  Until  this  issue  is  found  against  him  he  cannot  be  tried  and  con- 
victe<l  for  his  offence. 

The  acquittal  of  the  other  accused  is  not  conclusive  that  the  accused,  to  whom  the 
pardon  was  temiercd,  has  forfeitc<l  it.  It  must  be  found  as  a  fact  whether  the  statement 
made  by  him  while  under  pardon  is  materially  or  substantially  true  or  not. 

Bahadur  r.  Emperor    ...  ...  ...  ...  ...  ...         342 


Duty  of  Counsel  to  advice  his  client  who  is  accused  in  a  case  not  to  aimcer  questions 
put  by  Court. 

A  Counsel  may  legally  advise  his  client  at  his  trial  for  an  offence  not  to  answer 
questions  put  to  him  by  Court. 

Mr.  a.  r.  Emperor         ...  ...  ...  ...  ...  ...         134 

s.  3 14.    See  Magistrate       ...  361 

8.  364.    See  Cr.  P.  C,  s.  164...  138 

— 8.  367  (5). — Sentence  of  d^ath 


—])ractice. 

Sessions  Judge,  in  parsing  sentence  of  death,  remarked  in  his  judgment  that  "  the 
fact  that  the  accused  acted  without  premeditation  will  no  doubt  be  considered  by  the 
proper  tribunal."  The  idea  that  a  Sessions  Judtre  may  devolve  on  a  higher  tribunal  his 
responsibility  in  re^^poct  of  sontonce  in  a  capital  ease,  is  erroneous. 

Dictum  of  Irwin,  J.,  in  Crown  r.  Tha  Sin,  (1  L.  B.  R.,  21 G)  that  when  a  Sessions 
Judge  is  in  doubt  whether  a  sentence  of  death  should  be  passed  or  not,  he  should  pass 
sentence  of  death,  and  leave  it  to  be  commuted  by  the  High  Court  if  necessary,  dissented 
from. 

Shwe  Cho  r.  Emperor  ...  ...  ...  ...  ...  ...  25 


— Lower  Burma  Courts  Act,  7000,  s.  12 — Betrial  of  accused — Conviction  and  sentence 
by  Judye  of  Jliyh  Court  net  nide  by  a  Bench. 

The  accused  was  convicted  at  a  Criminal  Sessions  before  a  Judge  of  the  Chief  Court 
and  sentenced  to  death.  In  a  proceeding  under  section  12  of  the  Lower  Burma  Courts 
Act,  IDO  ',  tlic  conviction  and  sentence  were  set  aside  by  a  Bench  on  the  ground  that  the 
verdict  had  not  been  arrived  at  in  due  course  of  law  ;  but  the  accusetl  was  not  acquitted. 
The  District  Magistrate  then  took  cognizance  of  the  case  against  the  accused  and  trans- 
ferred it  to  a  subordinate  Magistrate  for  inquiry  with  a  view  to  the  recommitment  of  the 
accusetl. 

In  an  application,  for  revision  on  behalf  of  the  accused,  it  was  argued  that  the 
District  Magistrate's  order  was  illegal,  inasmuch  as  the  original  commitment  was  still 
valid  and  subsisting,  and  the  trial  upon  that  commitment  had  not  been  complet<Mi. 

//<?/«— after  reference  to  sections  423,  434,  and  439  of  the  Code  of  Criminal  Proce- 
dure, and  in  view  of  the  provisions  of  sections  403  reatl  with  273  and  333,  that  the 
District  Magistrate's  order  was  legal. 

IlLA  Gyi  r.  Emperor     ...  ...  ...  ...  ...  ...  15 

s.  403.    See  Cr.  P.  C,  s.  235...  93 

—  ^       _  s.  403.    See  Autrefois  Acquit  115 

.       „.  _^^     ._     _   _  g,  403 — Charge  of  an  offence 

under  section  414  of  the  Indian  Penal    Code — Prerious  conviction  under  s,  421  in 
respect  of  other  property  stolen  at  the  same  time  and  from  the  same  person. 

Jleld,  that  where  a  person  had  been  convicted  under  section  411  of  the  Indian  Penal 
Co<lc  in  respect  of  certain  property  stolen  on  a  particular  person,  he  coukl  not  subsc- 
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Criminal  Procedure  Code  [Act  v  of  i898],  s.  403— continued. 

quently  be  tried  for  an  offence  under  section  414  of  the  Code  in  re«i>ect  of  other  property 
stolen  on  the  name  occasion  from  the  same  person. 

Empebob  r.  Mian  Jan   ...  ...  ...  ...  ...  ...         107 

- ss.  40^,  2Z5—P(>nalCkfd^C Art 

XLVof  1860),  M,  201,  202,  176— Previous  trial  nndrr  «.  201,  202,  I.  P.  C,  rexnltiftff 
in  acqmttal—Suhneqnent  trial  under  s.  176,  I.  P.  C,  on  tli^  tame  facts—Legality  of 
trial. 

Where  a  person,  who  was  tried  an<l  acquitted  by  a  Sessions  Judge  for  offences  under 
ss.  201.  202,  I.  P.  C,  was  tried  again  on  the  same  facts  by  an  inferior  Court  under  a.  176, 
I.  V,  C,  :— 

Ileld—ThsX  the  rc-tnal  was  barretl  by  section  403,  Cr.  P.  C,  as  the  case  came  under 
sub-sec.  (2),  and  not  under  sub-section  (1),  of  s.  285,  Cr.  P.  C,  nor  did  it  come  under 
sub-section  (2)  of  s.  403,  Cr.  P.  C,  and  was  not,  therefore,  excluded  from  the  operation 
of  sub-sec.  (1)  ot  sec.  403.  Besides,  as  it  did  not  come  under  sub-sec.  (4)  of  s.  403,  the 
Sessions  Judge  was  competent  to  try  it  under  s.  176,  I.  P.  C,  at  the  previous  trial. 

Shabbekhan  Gohain  r.  Empebob... 


... 

... 

388 

8.  408. 

See  Cr.  P.  C, 

8.263... 

433 

8.  414. 

See  Cr.  P.  C. 

,  8. 263... 

433 

8.416. 

See  Cr.  P.  C, 

,8.263... 

433 

8.417. 

See  Appeal 

351 

—  ^     ._     .    88. 423, 428— 7?^Wa/ aw^/  r<?- 

cording  further  evidence,  difference  heticeen. 

When  an  Appellate  Court  passes  an  order  of  remand  under  section  423,  Criminal 
Procedure  Cmle,  it  cannot  rest  riot  the  evidence  to  be  taken  to  that  mentionetl  in  its 
onler,  but  it  should  onler  the  case  to  be  retriwl  in  view  of  the  instructions  contained 
in  its  order.  In  such  a  case  it  is  open  to  the  accused  person  to  wlduce  such  additional 
evidence  as  he  may  desire. 

MlB  SABWABJAN  r.  EMPEBOB  ...  ...  ...  ...  ...  3Q4 

— 8.  423— ^r/f/^r  directing  pa y* 

ment  of  coats  not  an  enhancement  of  sentence— Court  Fees  Act  (VII  of  1S70). 

An  onler  under  section  31  of  Court  Fees  Act  directing  the  accused,  on  appeal 
against  conviction,  to  pay  the  costs  of  the  complainant  is  not  an  enhancement  of  tho 
sentence. 

Empebob  r.  Kabuppana  Pillai    ...  ...  ...  ...  ^^^         4^^ 

-     - 8,426.    iS^^Cr.P.C.,B.299(a)  1 

— -  -    — 8.428.    .S^^Cr.  P.C.,8.423...  304 

-        -  8.428.    .S;^'^' Appeal  ...  351 

_  ^        s.  432.    *Sr<?  High  Court      ...  365 

• 8.  4.S3.     See  Cr.  P.  C,  8.  403...  16 

8.  434.     See  Cr.P.C,  s.  299  (a)  1 

8.  434.     See  Cr.  P.  C,  8.  403...  15 

—  s.  435.     See  Cr.  P.  C,  s.  476...  118 

8.  435.     See  Calcutta   Muni- 

cipal  Act,  8.  449  ...  ...  ...  ...  ...  .^^  211 

s.  436.     .S^*^  Cr.  P.  C.,s.  203...  98 

s.  437 — Ilerision — Practice — 


Lower  (hurt  ha  ring  concurrent  Jurisdiction  in  revision  with  the  High  Court. 

Where  the  Magistrate  of  the  District  dismissed  a  complaint  under  the  i)rovi8ions  of 
section  203  of  the  Code  of  Criminal  Pnx^edure,  the  High  Court  declined  to  entertain  an 
application  by  the  complainant  asking  for  further  inquiry  under  section  437  of  the 
Code,  when  no  application  for  that  object  had  been  made  to  the  Sessions  Judge. 

GULLAY  r.  BaKAB  HusaIN  ...  ...  ...  ...  ...  53 

8.  437.     See  Cr.  P.  C,  s.  203...  53 

s.     4^7—Petrial—Xotice^ 

Jteasims, 

As  a  matter  of  law,  it  is  not  obligatory  to  serve  a  notice  on  the  accuse*!  person 
before  onlering  his  retrial,  under  section  437  of  the  Criminal  Procedure  Ccnle,  but  ac- 
cording to  the  general  princi[)le  of  criminal  jurisdiction  no  order  [)rejudicially  affecting 
^he  accused  person  should  be  passed  without  giving  him  an  opportunity  of  being  hcanl. 
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p.   437 — Further    enquiry — 


Page 


Criminal  Procedure  Code  [Act  v  of  i898],  s.  437— conHnned. 

It  is  not  onHnarily  desirable  that  in  ordering  a  further  inquiry  under  s.  437  of  the 
Criminal  Procetlure  Code  a  detailed  examination  of  the  evidenee  should  be  made  and 
elaborate  reasons  jriven,  as  this  might  prejudice  the  trial  afterwards  :  but  it  is  desirable 
that  enough  should  be  stated  in  the  shape  of  reasons  to  show  that  the  order  of  further 
inquiry  is  a  proi)er  one. 

Wahed  Ali  r.  Emperor  ...  ...  ...  ...  ...         120 


Xtittce  to  accused,  if  and  when  necessary — Bcasonjtfor  the  order — Heriiion  by  JJigh 

(hurt — Mayiftrate^  duty  of. 
An  or<ler  for  further  enquiry  under  s.  437  of  the  Code  of  Criminal  Procetlure  should 
give  reasons  for  the  onler  ;  the  mere  opinion  of  a  Magistrate  that  there  should  be  a 
further  enquiry  in  a  j)articular  case  is  of  no  value  without  a  statement  of  his  reasons 
therefore  :  and  in  the  abscmce  of  such  reasons  it  is  not  possible  f<»r  the  High  Court  to 
exercise  such  supervision  over  the  Magistrate's  pro;*eeilings  as  is  necessary. 

The  practice  of  Magistrates  not  complying  with  the  orders  and  directions  of  the 
High  Court  condemned. 

It  is  not  ordinarily  desirable  that  a  District  Magistrate  in  ortlering  a  further  enquiry 
under  sec.  437,  Criminal  Proceilure  Code,  should  make  a  detailed  examination  of  the 
evi<lence  and  give  elalK)rate  reasons  which  might  prejudice  the  trial  afterwards  ;  but 
it  is  desirable  that  he  should  give  enough  in  the  shai>e  of  reasons  to  show  that  his  order 
is  pro|)er. 

As  a  matter  of  law,  it  is  not  obligatory  on  a  District  Magistrate,  before  making  an 
order  for  further  enquiry,  to  serve  a  notice  on  the  accuN(»<l  person,  but  according  to  the 
general  principle  of  Criminal  jurisprudence,  no  order  prejudicially  affc^cting  the  accuse<l 
j)erson  should  be  ]>assed  without  giving  him  an  op[M>rtunity  of  being  heard  and  there  is 
no  reason  why  that  princi[)le  shouhl  not  be  obscrvetl  in  making  an  onler  under  sec.  437 
of  the  Code  of  Criminal  Procetlure. 

Wahed  Ali  r.  Emperor  ...  ...  ...  ...  ,..         29^ 

. 8.487.    -S^Cr.  P.  C.,s.254...  34.5 

— s.  439.    iS^/' Cr.P.C,  s.  299  (a)  1 

, .. p.  439.    ^rCr.  P.  C.,s.  403...  15 

• s.  4.39.    SeeCr.P.C.,s.\i5.,.  48 

s.  4.39.    Sre  Cr.  P.  C,  s.  203...  98 

— -^ 8.  439.    See  Cr.  P.  C,  s.  258...  102 

— '^ — ^-^ 8.    439 — Beriffon — Prerlous 

conviction  discorered  after  conriction  by  a  Magistrate — Bet  rial — Practice. 

Where  the  previous  convictions  against  a  c<mvict  were  discovere<l  after  his  conviction 
by  a  Magistrate,  the  Chief  Court  refused  to  onler  his  retrial  with  a  view  to  the  passing 
of  an  enhancetl  sentence. 

Emperor  r.  Nur  Muhammad        ...  ...  ...  -  ...         143 

s.   439 — Practice — Summary 

rejection   of  an  appeal   by   the  Scftsio/i^  Judge — Berision  of  the  Judge'g  order — lUgh 
Court's  practice  where  evidence  found  in-w/Hcient — CircumMantial  evidence — Suspicion 
— Subsequent  conduct  of  the  accused  cofi  firming  suspicion. 
On  an  application  to  the  High  Court  to  set  aside  an  order  of   the   Sessions  Judge 
summarily  dismissing  an   appeal  which   the  applicants  preferretl  from  an  onler  of  the 
Magistrate  convicting  them  of  an  offence  under  tlie  Penal  Code,  the  High  Court   finding 
that   the  evidence   on   which  the  conviction  was  base<l  was  insufficient,  insteatl  of  re- 
manding the  appeal  for  a  hearing  on  its  merits,  set  aside   the  conviction   and   sentence 
and  acquitted  and  dischargeil  the  accused. 

One  G,  a  servant  of  the  complainant,  dcposite<l  for  safe  custody  a  sum  of  money 
with  I  (one  of  the  accused)  who  put  it  into  a  l)ox,  locke<l  it  and  the  key  with  himself. 
The  other  accused  (C)  used  the  box  as  a  bed  during  the  greater  part  of  the  night  and 
the  next  morning  the  lock  was  found  to  have  been  forced  and  the  money  was  missing. 
J^either  I  nor  C  was  in  continuous  possession  of  the  box  from  the  time  the  money  was 
put  into  it  to  the  time  that  it  was  missed. 

It  was  found  by  the  Magistrate  that  the  accused  set  up  a  false  story  to  account  for 
the  loss  of  the  money  and  the  evidence  showetl  that  the  accuscil  had  opportunities  to  take 
av^ay  the  money  unnotice<l. 

On  a  charge  on  these  facts  against  the  accusal  under  sees.  106  and  ,  Indian  Penal 
Code,  with  respect  to  the  money  lost. 
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Criminal  Procedure  Code  [Act  v  of  isos],  s.  439— continued. 

Ileld — That  these  facts  could  not  support  a  conviction. 

Per  Stephen,  J. — In  a  case  of  this  kind  where  there  is  no  eye-witness  and  where  the 
stolen  property  haa  not  been  found,  the  possibility  of  any  other  person  being  a  culprit 
must  be  excludctl  before  the  accused  can  be  convicteil. 

IsswAB  Chandra  Das  v.  Emperor...  ...  ...  ...  ...         335 

s.  431).    See  Cr.  P.  C,  s.  195...  400 

8.  443.    .S^^  Cr.  P.  C,  s.  263...  333 

s.  465.    See  Cr.  P.  C,  s.  271 ...  80 

8.  476 — Civil  Covrt  ordering 

enquiry  hy  Magistrate — lievisioti — Jurigdictiofi  of  Chief  Court, 

Where  the  District  Judge,  being  of  opinion  that  forgery  of  a  document  on  the  record 
of  a  civil  case  before  htm  was  committed  either  by  the  plaintiff  or  the  defendant,  passed 
an  order  under  section  476  of  the  Criminal  Procedure  C'ode,  required  both  the  paities  to 
furnish  bail  and  sent  them  to  the  Magistrate  for  enquiry  with  a  view  to  prosecution  of 
the  guilty  person  and  the  case  w^as  submitted  for  revision  by  the  liJessions  Judge  to  the 
Chief  Court  under  section  438  of  the  Criminal  Procedure  Code — 

Held,  that  the  order  was  illegal  and  must  be  set  aside  on  revision.  That  the  Chief 
Court  is  competent  to  interfere  in  revision  with  the  order  of  a  Civil  Court  passed  under 
section  476  of  the  Criminal  Procedure  Code. 

£mperor  v.  Pirbuu  Dyal  ...  ...  ...  ...  ...  73 


■  8.  476.     Sec  Sanction  to  pro- 


secute ...  ...  ...  ...  ...  ...  ...  81 

8.  376,    See  Cr.  P.  C,  s.  192...  112 

88.  435 — ^^Judieial   Proceed' 


iiiy"" — ^^  Calliftg  for  records  under  *.  435^ — twt  a  Judicial  Proceeding''' — Lapse  of 
time. 

Calling  up  for  the  records  of  a  case  from  a  Subordinate  Magistrate  under  s.  435,  Cr. 
P.  C,  will  not  constitute  it  a  "  J'udicial  Proceeding  "  within  the  meaning  of  s.  476. 

Where  a  District  Magistrate  called  for  the  reconls  of  a  case  from  a  Sub-Magistrate 
in  which  the  Sub-Magistrate  had  refused  to  accord  sanction  for  perjury  against  a  witness 
under  s.  195,  Cr.  P.  C.,  and  passed  orders  s.  476,  Cr.  P.  C,  committing  the  witness  for 
trial  before  the  nearest  magistrate,  Held  that  the  District  Magistrate  had  no  jurisdiction 
to  proceetl  under  s.  476. 

Immediate  action  is  contemplated  by  s.  476,  Cr.  P.  C,  and  procedure  taken  under  it 
after  the  lapse  of  several  months  is  illegal. 

In  re  SUBBARAYA  VATHRAU  ...  ...  ...  ...  .».  118 

8.  476.     See  Cr.  P.  C,  s.  195...  125 

■  8.  476 — Sanction  to  prosecute 


--Judicial  proceeding— Income  Tajc  Act  (IIoflSSG),  Chapter  I\\  Proceedings  under^ 

hy  Collector — Revenue  Court. 

The  Collector  acting  under  ('liapter  IV  of  the  Income  Tax  Act,  is  a  Kevenue  Court, 
and  his  proceedings  are  judicial  proceedings  within  the  meaning  of  section  476  of  the 
Criminal  Procedure  Code. 

Emperor  r.  Rup  Singh  ...  ...  ...  ...  ...         128 

s.  476 — Ohitt ruction  to  attach- 


ment hy  j)eon  in  imrauance  of  warrant  of  attachment— Order  of  prosecution  hy  Munsif 
— Judicial  proceeding. 

On  the  application  of  a  decree-holder  a  Munsif  issued  a  warrant  of  attachment. 
The  judgment-debtors  with  several  others  prevcntetl  the  attachment,  beat  the  decree- 
holtler,  and  threatened  to  beat  the  peon.  The  i)et)n  n^ported  the  matter  to  the  Munsif 
and  the  decree-holder  also  complainetl  before  him.  I.' pun  tiiis  the  Munsif  encjuired  into 
the  matter  and  acting  under  s.  476,  Cr.  P.  C,  directed  the  oUenders  to  be  prosecuted 
under  s.  183,  I.  P.  C. 

Ileld—TXmt  the  Munsif  had  power  to  direct  the  prosecution  as  he  did.  He  was 
engaged  in  a  proceeding  in  an  execution  case,  that  such  a  proceeding  was  a  judicial  pro- 
ceeding; and  that  the  facts  hatl  come  to  his  knowledge  in  the  course  of  such  proceeding. 

Bhola  Nath  Dey  r.  Emperor       ...  »..  •..  ...  «.•         H2 
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Criminal  Procedure  Code  [Act  v  of  i898],  s.  iiQ—iSanettoH  to  prmecHte 

—false  Matemfnts — Affidarit  twurn  hy  accused. 

No  one  can  be  prosecuteil  in  rcs[>ect  of  false  statements  containetl   in  an  affidavit 
gworn  by  him  in  a  case  in  which  he  was  an  accuseil  i)erson. 

BiXDESBi  Singh  r.  Emperor  ...  ...  ...  ...  ...        225 


8.     M^— Penal     O^    (Ad 

XLV of  ISGO),  gection  193  -Propriety  of  taltinj  proceedings  under  secti^^n  476,  Crimi- 
nal Procedure  Code^  until  Jinul  orders  are  jmued. 

Proceedings  un<ler  noction  476,  Criminal  Procetlure  r<Kle,  should  not  be  taken  against 
a  i>erHon  for  giving  falne  evidence  or  fabricating  false  document  under  section  133, 
Indian  Penal  Cotle,  until  the  case  in  which  the  said  evidence  was  given  or  such  document 
was  used,  has  been  finally  decided. 

Genda^  Sing  r.  Emperor  ...  ...  ...  ...  ...        303 

w.  Kl^—Affidarit,  false  alle- 
gations in — Magistrate' t  exphination—S'atementx  of  jfersons  in  supjtort  t/iereof— 
yeurest  Magistrate  of  th''  first  clast — Presidency  Magistrate  not  a  Magistrate  of  the 
first  class — 

Though  in  showing  cause  to  a  Rule  why  a  conviction  should  not  be  set  aside  it  is  not 
ojHin  to  the  Magistrate  to  submit  observations  with  a  view  to  supplement  or  add  to  his 
judgment,  yet  there  is  nothing  to  prevent  him  from  sending  along  with  his  explanation 
in  answer  to  a  liule  for  transfer,  statements  of  in^rsons  who  might  be  in  a  i)osition  to 
contradict  the  allegations  of  miscon^luct  matle  against  the  Magistrate  by  the  petitioner 
in  his  application. 

Sec.  476  of  the  Code  of  Criminal  Procedure  docs  not  appear  to  provide  for  the  case 
of  an  offence  before  a  Court  in  a  Presidency  town.  It  emjMjwers  a  Court  to  send  a  case 
for  enquiry  or  trial  to  the  nearest  Magistrate  of  the  first  cla-^s.  The  nearest  Magistrate, 
namely  the  Presi<lency  Magistrate,  is  not  a  Magistrate  of  the  first  class. 

Kedar  Nath  Kar  r.  Emperor       ...  ...  ...  ...  ...        320 

s.  476 — Iterenue   Summonses 

Ati^  Madras  (III  of  1H09) — Departmental  inquiry  tiot  a  Judicial  proceeding — 
Illegal  order  of  prosecution — High  Court'jt  power  fj  interfere  on  revision  und^r  s.  476^ 
Cr.  P.  C. 

One  B.  R.,  on  being  convicted  and  sentence<l  to  pay  a  fine  on  a  charge  of  theft, 
by  a  Sub-Magistrate,  paid  the  fine,  but  preferreil  an  appeal  to  the  Deputy  Magistrate, 
who  sent  back  the  case  to  the  Sub-Magistrate  for  reconling  further  evidence.  While  the 
matter  was  thus  pending  B.  R.  made  a  complaint  of  bribery  against  the  Sub-Magistrate. 
The  Deputy  Magistrate  who  proceede<l  to  inquire  departmentally  into  the  said  complaint 
summoned  B.  R.  to  appear  before  him  on  a  certain  day  but  he  ditl  not  appear,  where- 
upon a  warrant  for  his  arrest  was  issue<l,  but  it  was  returnetl  unexpected  with  the  report 
that  B.  R.  was  not  forthcoming.  On  a  8ul>sequent  date  when  B.  R.  came  to  the  Court 
of  the  Deputy  Magistrate  on  some  other  business,  the  Deputy  Magistrate  directed  him  to 
execute  two  recognizances — one  for  appearing  before  the  Sub-Magistrate  and  the  other 
for  appearance  before  himself,  and  pending  their  execution  he  was  detained  by  the 
Deputy  Magistrate's  peon.  B.  R.  refusal  to  execute  these  recognizances  and  in  support 
of  his  objection  got  two  pleader  tu  present  a  petition  for  his  release  without  recogni- 
zances. As  in  spite  of  this  petition  the  recognizances  were  insisted  upon.  B.  R.  executed 
them,  but  got  the  same  pleaders  to  present  another  i>etition  praying  for  cancellation  of 
the  recognizance.  In  this  petition  improper  motives  were  attributed  to  the  Deputy 
Magistrate,  who  purporting  to  act  under  s.  476,  Cr.  P.  C.  <lirected  prosecution  of  the 
two  pleaders  under  s.  228,  1.  P.  C,  and  oi  B.  R.  for  abetting  the  offence. 

Held — That  the  High  Court  has  power  to  interfere  on  levision  as  the  Deputy  Ma- 
gistrate had  acted  entirely  without  jurisdiction  in  the  matter. 

That  the  Departmental  inquiry  being  purely  an  executive  matter,  there  is  no  pro- 
vision of  law  which  enqn)weretl  the  Deputy  Magistrate  to  comi)el  the  attendance  of  B.R. 
before  him  in  connection  with  the  infjuiry.  Tliat  the  case  was  not  one  to  which  Act  III 
of  1869  applietl  and  tliat  the  issue  of  a  warrant  for  B.  R.'s  arrest  on  non-attendance  in 
pursuance  of  the  summons  was  a  void  proceeding. 

That  in  the  matter  of  recording  further  evidence,  it  was  not  competent  to  the  Deputy 
Magistrate  to  compel  the  attendance  of  B.  R.  either  before  the  Sub- Magistrate,  or  before 
himself.  The  pendency  of  B.  R.'s  appeal  would  not  give  any  Court  power  to  an-est  him 
as  there  was  no  (jucstiou  of  enhaucemeut,  but  only  of  the  reversal  or  confirmation  of 
sentence.  •  '  >  •  w 
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Criminal  Procedure  Code  [Act  v  of  i898],  s.  476— coutinued. 

The  petition  of  the  pleaders  was  not  presented  in  a  judicial  proceeding,  but  in  a 
departmental  inquiry,  so,  sec.  476,  Cr.  P.  C,  did  not  warrant  their  prosecution  under  s. 
228,  I.  P.  C. 

SURYANARAYANA  ROW  AND  BALA  RAMAYYA  f.  EMPEUOB  ...  ...  176 

^ 8S.    488    and     490— J/fl/«/r- 

nanee  of  wife,  effect  of  mhsequent  Ciril  Covrt'n  decree  declaring  the  pa  Hies  not  being 
husband  and  wife  as  to  enfareement  of  order  of. 

A  obtainetl  from  a  Bench  of  Honorary  Magistrates  against  B  an  onlcr  for  mainte- 
nance under  s.  488  of  the  Code  of  Criminal  ProcetUire,  upon  the  allegation  that  she  was 
the  wife  of  the  latter.  Thereafter  7/  obtainetl  a  declaration  from  the  MunsifH  Court 
that  A  was  not  his  wife.  B  having  failed  to  pay  the  maintenance  as  directed  by  the 
Magistrates  A  applietl  for  ths  enforcement  of  the  order.  B  put  in  a  petition  in  which 
he  recited  the  litigation  in  the  Munsifs  Court  and  contended  that  he  was  no  longer 
bound  by  the  Magistrate's  order.  The  Magistrates  without  further  enquiry  into  the 
question  of  marriage  rejected  the  petition  on  the  ground  that  they  were  not  bound  to 
take  any  notice  of  the  decree  of  the  Munsif. 

Heldj  that  when  a  competent  Civil  Court  has  decitlcd  that  A  is  not  and  never  has 
been  the  wife  of  B,  then  a  Magistratt  cannot  in  proceedings  under  s.  488,  Criminal  I'ro- 
cedure  Code,  hold  that  A  is  the  wife  of  B  and  onlcr  B  to  maintain  her  :  held,  therefore, 
that  the  Magistrates  were  bound  to  consider  the  effect  of  the  Munsifs  decree  which  was 
binding  on  them  and  that  under  s.  490  of  the  Code  they  should  have  refused  to  enforce 
the  orcler  of  maintenance. 

Nawab  Zulfikar  Khan  r.  Mt.  Zainab  Beqam  ...  ...  ...         229 

-      ^  s.  488 

The  primary  questions  to  be  decide<l  in  reference  to  the  claims  of  a  wife  for  main- 
tenance are  (1)  whether  the  husband  has  sutlicient  means  (?)  whether  h?  nogbct^s 
or  refuses  to  maintain  his  wife.  Tha  language  of  the  ssction  is  inconsistent  with  the 
capacity  of  a  wife  to  make  a  contract  absolving  her  husband  from  his  statutory  liability. 
Where  a  settlement  has  been  male,  whether  intende.l  t  j  b3  final  or  not,  the  questi'>:i  for 
determination  is  whether  that  settlemont  now  furnishes  sufficient  means  of  support. 

Ml  Le  r.  NoA  Paw  Din  ...  ...  ...  ...  ...  ...         428 

_      .  8  490.     S?^  Cr.  P.  C,  8. 488...  229 

-   —    -    -    -    -  -  s.     494 — Public     Prosecutor 

with  consent  of  Court  withdrawing  from  prosecution  on  charge  of  culpable  hvinicide — 
whether  this  action  is  illegal  orr  unreasjntble. 

The  Public  Pro563utor,  wita  the  consent  of  th3  Ses-iions  Court  and  un.ler  th3  pro- 
visions of  section  491  of  the  Criminal  Pro^e.lure  {'ode,  withdrew  from  the  prosecution  on 
the  charge  of  culpable  homicide,  and  therefore  the  accused  was  ac  ^uittetl. 

Held  that  this  action  was  not  illegal  or  unreasonable. 

Empbrob  r.  Nga  Po  Gyi  ...  ...  ...  ...  ...         234 

_     _     8.  i97— Bail— (rrant  of  bail 

in  non-bailable  oj^ences  —Practice. 

The  rule  in  rc'pect  of  non-bailable  off  jnces  U  that  bail  is  not  to  be  taken  except  in 
special  circumstances. 

Empebob  r.  Nknsi  Hansraj  ...  ...  ...  ...  ...  499 

-  -  ss.  514,  no— Act  No.  Ill  of 

1867  (Gambling  Act),  s.  VA—&^curity  for  good  beha riour—Conriction  for  gambling  in 
a  public  place— Forfeiture  of  security. 

Where  a  conviction  for  an  offence  under  the  Gambling  Act  was  had  against  a  person 
who  was  at  the  time  under  security  to  be  of  gotwl  behaviour,  it  was  held  that  such  a  con- 
viction was  a  goo<l  ground  for  taking  action  under  seetion  514  of  the  Code  of  Criminal 
Procedure,  although,  having  regard  to  the  nature  of  the  offence  the  Magistrate  might 
well  exercise  the  discretion  cunferretl  on  bim  by  clause  (5)  of  the  section. 

Empebob  r.  Abdul  Hai...  ...  ...  ...  ...  ...  91 

-      -         -  ss.  517.  521',  52H— 2>;«/;r«r//./ 

property  after  discharge  or  fic'/uit^fil--Order  «<?  to  pjXftp.^ston  if  immoreable  pi-opertif— 
Indian  Pinal  Code  (Act  XLV of  1860J  ss.  379,  447,  604— Theft  and  tre^p'tns -Crimi- 
nal intend 

A  Hindu  having  die.1. without  a  male  isHue,  his  brother  romovorl  the  pro;Uice  of  the 
deceasetrs  laud  alleged  to  be  in  the  posse-^^ion  of  his  widov/,  and  so  was  charged  by  Ucr 
for  theft  aud  trespass,  but  w^  acquitted  on  the  ground  that  ther«  was  no  criminal  in- 
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Criminal  Procedure  Code  [Act  v  of  i898],  ss.  517, 520, 523— continued. 

tcntion.  The  Majjistrate,  liowcver,  awardwl  the  land  to  her  or  hehl  that  the  land  was  in 
her  iKWsession,  ami  onlcred  the  pro  luce  to  be  han<led  over  to  her.  IleUl  (in  revision), 
as  regards  the  pr.xUice,  that  the  onler  was  illegal  as  re,i?ard.s  the  pn):luce  and  uUra  rirpn 
a«  regards  the  immove:ible  property,  as.  if  in  an  entiuiry  or  trial,  ih.*  accused  had  been 
discharged  or  actpiitted,  the  c  )urt  was  bounil  to  restore  any  ijropert}'  in  dispute  to  the 
po--s:8-ion  of  the  party  from  whom  it  was  taken  :  that,  unless  the  court  was  of  opinion 
that  an  offence  had'  been  committeil  regarding  such  property,  s.  517,  Criminal  Proce- 
dure Code,  would  not  bj  applicable  and  thil  thj  difficulty  as  to  restoration  w«is  removed 
by  the  recent  amendment  of  s.  520,  (Criminal  Procetlure  Code. 

Held,  as  regards  the  land,  that  though  the  Magistrate  had  to  detormiuc  the  question 
of  posses-jjon  in  order  to  arrive  at  a  decision  as  to  whet'.ier  criminal  trespass  had  b^'en 
committetl,  that  fact  was  by  no  mc.\ns  e  [uivalent  to  a  necessity  for  putting  that  decision 
into  operation  for  the  settlement  of  civil  rights  anil  liabilities  ;  and  that  his  finding  was 
a  mere  obiter  dictnin  in  reference  to  civil  lights. 

Jhala  Madausanuji  Jemalji  r  Bai  Jethiba  ...  ...  ...  ...  309 

s.  517.    i»^Cr.  P.  C.,s.  145...  466 

s.  520.     .N>/?Cr.  P.  C.,s.517...  309 

s.  .•>20.     ^'^£?Cr.  P.  C.,8. 145...  466 

s..->23.     -SlvfCr.  P.  C.,s.517...  309 

s.  .526.     -S^'^Cr.  P.  C.s.  476...  3?9 

H.  526 — Traurfei\gnmndit  for 
— Ilfajfonthlfi  apprr/ipn^iou  of  an  iinfuir  tri'iI—U:>/fu*rffton  ani  uHth>ritij  of  the  Magis- 
trate voncenwd  cinntt  h:'  takvi  into  comidrrution  bij  High  Court. 

In  dealing  with  an  ap[)lication  for  tra'.isfer  o"^  a  cvs?,  uuLm*  sj:*.  o2.\,  Cr.  P.  C,  the 
High  Court  has  only  to  d  'termine  wliether  gi));l  grounds  for  its  transfer  have  bejn  maile 
out  to  the  Court's  s:itisfac(iv)n.  It  will  lut  tak(?  into  consideration  the  effect  of  an  ortler 
of  transfer  o:i  tJie  reputation  a!id  authority  of  the  Magistrate  conci?rn'.'d. 

Where  trans'^er  of  a  cisj  is  s)UT:1it  o  i  tlu  groui  I  that  th:j  a^casj.l  can:i)t  have  a 
fair  and  impxrtial  triil  in  a  r  M't.iin  Cjurt,  thj  r^isoiiiblenc'^s  of  the  a'-^usjd's  apprehen- 
sion should  be  de  'Mel  by  r.:rcreuce  t  >  the  miud  of  the  Court  rather  thxn  to  the  mind  of 
the  ac^^-use  I.  If  the  High  C  )urt  cuiiiot  regard  the  apprehen-j'on  to  be  reasonable  ujiier 
the  circumstances  of  the  c.ihj  it  will  not  treat  it  as  rcisjnab'e  merely  in  <lefcrence  to  the 
susceptibilities  of  the  accused. 

Naiiain  (^handra  IUnnebjee  r.  The  Howuah  Municipality       ...  ...         379 

s.  526— 7Vfl/w/V'/*  of  Criiui- 
tia'  rwte  -It'  t^nnah^^  ap/)rr'hefiiious—f'l'idsofju<(tirr,  ej'ped  tent  for — Proceedings  sub- 
se/juvi'  to  a/fjflicifion  undpr  x^rtion  520  (Sj^—Void,  rjid ible  or  vilid. 

When  before  the  commencement  of  the  hearin-?,  an  application  is  mi  le  to  a  Magis- 
trate under  section  526  (8),  Criminal  rrocedure  Code,  to  adjourn  the  casi  for  the  pur- 
pose of  enabling  a  party  tf>  apply  the  High  Court  for  a  transfer,  the  Magistrate  is  lx)und 
to  postpone  the  hearing  of  the  case,  and  his  refus:vl  to  do  so  renders  the  sabse^uent  pro- 
ceedings voidable,  if  not  void. 

The  proceetlings  may,  however,  go  on  until  thev  arrive  at  a  stage  from  which  if  the 
procee  lings  are  cxrricd  on  further,  the  ax* used  might  be  prejudiced  in  his  defence. 

Per  JZ/Y/v/. /.--The  authoritv  to  go  on  with  the  ca-;e.  after  such  an  application,  is 
one  that  should  not  ))e  exorci:  e  I  save  in  cases  of  an  exceptional  chanicter. 

However  proper  the  c  y,\  hl"^  i^'  a  Judg^  may  be.  the  state  of  the  mind  of  the  accused 
i.s  to  be  considered  a!id  any  incidents  which  are  calculated  to  create  in  his  mind  a  reason- 
able apprehensi  m  tha"  he  miy  not  have  a  fair  a:nl  impartial  trial  are  gootl  grounds  of  a 
transfer. 

In  order  to  te4  what  is  a  re  l^onable  apprehension,  the  Court  ouglit  to  [)lace  itself 
in  the  position  of  the  accused  to  cm-^ider  the  facts  and  circumstances  attending  his 
position. 

In  the  preseiit  constitution  of  the  crimiinl  juliciil  a  Imhii^tration  of  the  country,  a 
Sub- Divisional  Magistrate  has  t)  perform  some  '»r  the  functions  of  the  Police  as  also 
those  of  a  Judge  and  a  well  balanced  mind  may  not  find  any  bias  in  the  mind  of  the 
Judge  however  incongruous  his  actions  mw'be.  But  tlie  appreciation  of  a  mind  pro- 
perly c  mstituted  cannot  be  the  standard  ♦.  ti,  Lr^  <,f  the  feelings  of  an  ordinary  man 
accused  of  an  offence.  If  the  words  use  i  oy  am  .lie  actions  of  "a  Judicial  Officer,  though 
susceptible  of  explanation  antl  traceable  to  a  superior  sense  of  duty,  are  calculat^l  to 
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Criminal  Procedure  Code  [Act  v  of  isos],  s.  52r>-continue<i. 

create  in  the  mind  of  the  aocnse<l  an  apprehension  and  not  merely  a  foolish  apprehension 
that  he  may  not  hive  an  impartial  trial,  it  is  exptnlient  for  the  ends  of  justice  totmnsfer 
the  case  to  another  Judj^e  for  trial. 

Kali  Charan  Ghose  r.  Kajjab  Ali  ...  ...  ...  ...         477 

s.  528.     XvCr.  P.C..8.14r)...  83 

ss.  .528  and  537— 7/fl //*/>/•— 
Xitth'f — JleaxoHM  foi'  transfer  nni  I'econlpd^  th^  trauxfei'  he'nig  ohltgntoi'ij — Polirr  Ojffccr 
ajainst  irhom  a  complain*  wuji  :)miie  eaUcd  upon  to  ^tthniit  an  e.rplanution. 

A  complaint  was  made  in  the  Court  of  a  Deputy  Matristrateaccusln^jja  Sub-fn^spcK'tor 
of  Police  of  offences  under  sc<'tions  323  and  3S4  of  the  Indian  Penal  C««le.  The  I)ej»uty 
Magistrate  brou^rht  the  complaint  to  the  notice  of  the  District  Ma*;istrate  who  witliout 
recording;  his  reas«jus  for  so  doinjx,  but  in  obetlience  to  an  onler  of  (ioverument,  transfer- 
re<l  the  case  to  his  own  tile.  The  district  Majristmte  als<i  calU^l  upon  the  ofhcer accused 
to  report  as  to  any  r(.«s;uis  which  he  knew  for  the  complaint  having  bL»en  made  ajrainst 
him.  This  rcj)ort  was  placc«l  on  the  record,  and  was  useil,  as  th{»  Maj^istrnte  stated  in 
his  onler,  to  supply  ^'rounds  for  cross-exam  in  injr  the  witiiessi's  pro  luce<l  by  the  com- 
plainant. Held  that  the  omission  on  the  p.irt  of  the  Magistrate  to  record  his  reasons 
fi)r  transferring  the  case  v.-as  not  under  the  circumstan<"e8  more  tlian  an  irregularity,  and 
that  his  action  in  calling  for  a  report  from  the  Sub-Insju*ctor  and  the  use  ma4le  of  that 
report  were  not  improper.  /A'/r/ also,  that  wljere  a  District  Magistrate  transfers  a  c^ase 
from  the  Hie  of  a  Subonlinate  Magi'^trat.?  to  his  own,  it  is  not  riei'es-i.iry  that  he  sh(mld 
issue  notice  to  the  complainant  before  d')ing  so. 

In  re  DUKHI  Kewat       ...  ...  ...  ...  ...  ...  .329 

-        -  s.  520  (0.  ^Si*,' Cr.  P.  C  s.  145  83 

s.  .520.     .'*'/'Cr.  P.  C.,s.  100...  42« 

s.  530.     Sep  Cy.  p.  C,  s.  100...  42G 

H.  537  (d).  Sen  Cr.  P.  (\, 
s.  299(a)  ...  ...  ...  ...  ...  ...  ...  1 

s.  537.     .S^*^  Cr.  P.  C,  s.  233...  Ill,  .301 
H.  537.     i^/*P.  0.,  s.  147       ...  153 

S.537.     /S^-z^Cr.  P.  C,  s.  .528...  327 

8.  537.     Ser  Cr.  P.  C.  s.  105...  410 

s.  540.     See  Magi-trate        ...  .3lU 

s.  55t>.     S.^e  Penal  Oxle,  s.  154  27 

8.  5(»2 — Offence*  to  wh'tch  ap- 
plicable. 

The  words  "  theft,"  •'  ilishonest  misappmpriation,"  and  ''cheating"  as  use«l  in  section 
562  of  the  CamX*^  of  Criminal  Proct^huv,  1808,  include  only  the  offences  puni-ihable  uiider 
sections  379,  403  and  417  respectively  of  the  Indian  Penal  Co  le  and  n  )t  those  puinsh- 
able  under  sections  381  and  3S2,  40rand  405,  and  418  to  420. 

Emperor  r.  Nga  Pvi      ...  ...  ...  ...  ...  ...  21 

Criminal  Tribes  Act  [\yi\n  of  18711,  sc^cti.m  lO  (n,  as  amende!  by  Act  II 
of  1807 — Ahs^encpfi'om  rillmje  without  leare  —Srnfenrc  -Jf^rixion. 

A  member  of  a  declare<l  criminal  tribe  was  convicted  under  section  10  (1)  of  the 
Criminal  Tribes  Act  and  sentenctMl  oidy  to  whipping  for  InMng  abst^nt  from  his  villngc 
without  leave  an<l  thereby  committing  a  breach  of  the  rule**.  The  Di-strict  Magi«<trate 
reportetl  tiie  ca*^  to  the' Chief  Court  on  the  ground  tluit  the  sentence  was  illegal  bc/aus? 
under  s.  19  (1)  of  the  Criminal  Tribe-^  Act  as  amendetl  l)y  Act  H  of  1807  a  sentence  of 
imprisonment  mi;st  form  part  of  the  substantive  st'iitence  and  the  accuse<l  having  two 
previt>u6  c<)nvictions  against  him  dcrerve*!  no  consideration. 

The  Chief  Court  declinetl  to  interfere  on  the  ground  that  tho-.igh  under  section  5.  as 
amende«l.  of  the  Crinn'nal  Tribes  Act,  imprisonment  should  have  Ufu  awanhnl,  the  con- 
victing Magistrate  migld  have  consitlerel  sentence  of  imprisonment  only  sulHcicnt  and 
the  sentence  o(  whipping  being  earrie<l  out,  no  enh.ancement  was  desirable. 

Emperor  r.  Jhandu      ...  ...  ...  ...  ...  ...  77 

District  IVIunlClpalltleS  Act  rWJvlra^]  IV  of   1884  s.   191.    .^e   District 

Municipalities  Act.  s.  107     ...  ...  ...  ...  ...  ...  458 
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Pige, 
District  IMuniclpailtieS  Act  [Madras]  IV  of  18S4,  88.  Id7,  191-jrarW, 
dfjin'itlin  of—('$e  of,  a»  markft^  what  amounts  to. 

Private  prop:?rty  is  osetl  as  a  market  when  it  is  usetl  as  a  public  place  for  buying 
and  sellinjj:. 

Where  a  private  market  had  been  ordered  to  be  closed,  a  person  osing  the  place  for 
pclling  fish  and  flesh  after  a  license  h«l  been  ref  Q5*etl  is  guilty  of  an  offence  under  section 
197  of  the  Matlras  District  Municipalities  Act,  or  at  any  rate,  of  an  offence  under 
Feet  ion  ID  I. 

Abu  Bakar  r.  The  MrNiciPALiTY  Of  Neoapatam        ...  ...  ...         458 

Dying"  Declaration.     ^^'^  Evidence  Act,  8.  32  ...  ...  ...  805 

Evidence,    ^e  cr.  p.  c,  s.  .">:>       ...  ...  ...  ...  —         ^ 

of  Accomplice.    *S>  Evidence  Act,  s.  33              ...  ...  ...  185 

atlmissibility  of.     *S^  P.  C,  s.  161  ...  ...  452 

Additional,    f>f  Cr.  P.  C,  s.  423       ...               ...  ...  ...  303 

' '  Circumstantial,  conclusiveness  of.     Se^  P.  C,  s.  411  ...  ...  195 

.S^  Evidence  Act,  8. 32             ...  ...  ...  305 

*«•  Cr.  P.  C,  8.  439                   ...  ...  ...  385 


Ih  appeal  from  acquittal— whether  dUrocertf  iubse/jfueMt  to  arquittal  of 

frejth  eridfNce  agaiiut  accuted  is  tuffirieM  reawnfor  setting  asid^  acquittal  ororderinj 
new  trial. 

In  an  app»l  from  an  aciuittal,  the  fact  that  freah  evidence  against  the  accused  has 
beon  dis?overe  I  subsejuent  to  the  actjuittal  is  not  a  sufficient  reason  for  setting  aside  the 
acjuiltal  or  orJeiing  a  new  tiial. 

Emperob  r.  XOA  Po  Gyi  ...  ...  ...  ...  ...         234 

of  general  repute  —Admissibility  of.    ;S^  Cr.  P.  C,  s.  110  el.  (0  ...  290 


Evidence  Act  [I  of  I872],  s.  4.    See  Evidence  Act,  s.  133  ...  ...  33 

8.  21 — Cjnfestion— Admissibility  of  confession— In* 

ducement  to  confess. 

Certain  a^cuscxl  persons  were  sent  before  a  Magistrate  to  have  their  statements  or 
confessions  recorded.  Thc'y  were  warnwl  by  the  Magistrate,  before  they  made  their 
statemants,  "  not  to  ex|)ect  any  a<l  vantage  or  disa4 1  vantage  therefrom."  Held  that  the 
confcpsions,  ma<le  by  the  accused  after  this  warning  hatl  been  given  to  them,  were  en- 
tirely inadmissible  in  evidence. 

E.¥PEROR  r.  Dasora       ...  ...  ...  ...  ...  ...  324 


s,  ^2— Dt/infj  declaration— Falsehood  in  it — Cueun- 


stanlial  eridenre— Perfunctory  conduct  of  police  in  incestigation. 

If  a  dying  declaration  Is  as  clear  as  well  could  be,  and  bears  none  of  the  signs  of 
mental  confusion  and  distress,  (which  sometimes  induce  a  dying  person  to  give  a  per- 
vertetl  account  of  the  circumstances  surrounding  his  injury),  or  if  the  deceased's  speech 
was  intelligent  and  distinct,  when  his  statement  or  dying  declaration  was  taken  down, 
it  should  be  received  without  caution,  and,  though  ifal8ehoo<l  in  it  must  be  guarded 
against,  yet,  if  it  is  supportetl  by  circumirtantial  evidence,  it  must  be  taken  as  true. 

The  pcr:nnctory  conduct  of  an  investigating  police  officer  is  no  reason,  if  there  is 
otherwise  sufficient  evidence  for  a  conviction,  to  acquit  the  accuse<l. 

Emperor  r.  Khavs  Meru  Vala     ...  ...  ..  ...  ...         305 


s.  33 — Eridence  of  accomplice — Corrohtration, 


Where  an  accusetl  was  prosecutetl  only  because  his  accomplice  had  given  his  name 
in  a  previous  trial  when  arreste<l,  and  there  was  no  other  evidence  against  him,  held 
that,  the  law  with  regard  to  the  evidence  of  an  accused,  was  that  it  must  be  corrobo- 
ratetl  in  material  particulars  ;  and  that  corroboration  must  be  in  some  material  fact 
tending  to  fix  the  guilt  on  the  particular  person  chargetl. 

Emperor  r.  Motibhai  Bhanabhai                ...              ...              ...  ...  185 

s.  91.    /*^  Penal  Code,  8.  354                  ...  ...  381 

'■ s.  114,  ill.  (b).    Se4'  Evidence  Act,  s.  133  ...  33 

: s.  114  (b).    See  Penal  CkxIc,  s.  161          .,.  .„  452 
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Pace. 
Evidence  Act  [i  of  1872],  ss.  133, 4,  lu  m.  (h)—Aeeonipiice^Ei'id^tu»-^ain^  : 

nthoratUm—Rule  of  law  ^RuU  of  guidance-- Presumptioii^  Bribery -—Corroboration  y 
of  what  hind  required. 

Section  133  of  the  Indian  Evidence  Act,  1872,  is  the  only  absolute  rule  of  law  as 
regards  the  evidence  of  accomplices.  But  there  is  a  rule  of  guidance  to  which  the 
Court  also  should  have  regard  ;  that  rule  of  guidance  is  to  be  found  in  ill.  (b)  to  s,  114 
of  the  Evidence  Act. 

Section  114  of  the  Evidence  Act  enacts  a  rule  of  presumption  :  and,  read  with  s.  4 
of  the  Act,  it  indicates  that  this  is  not  a  hard  and  fast  presumption,  incapable  of  re- 
buttal, AjfrresMiuptio  juris  et  dejnre. 

The  right  to  raise  this  ))resumption  as  to  an  accomplice  is  sanctioned  by  the  Act ; 
and  it  would  be  an  error  of  law  to  disregard  it,  what  effect  is  to  be  given  to  it  must  be 
determined  by  the  circumstances  of  each  case. 

The  evidence  of  the  accomplice  requires  to  be  accepted  with  a  great  deal  of  caution 
and  scrutiny,  because,  among  other  things,  he  is  likely  to  swear  fal^y  in  order  to  shift 
the  guilt  from  himself.  But  this  consideration  hardly  applies  to  the  evidence  of  one 
who  testifies  that  he  has  bribed  the  accused,  for  by  his  own  testimony,  so  far  from  shift- 
ing the  offence  from  himself,  he  in  fact  thereby  fastens  it  upon  himself,  for  it  is  by 
making  himself  out  to  be  a  briber  that  he  shows  another  has  been  bribed. 

The  corroboration  to  the  evidence  of  an  accomplice,  when  required,  should  be  such 
corroboration  in  material  particular  as  would  in^luce  a  prudent  man,  on  the  considera- 
tion of  all  the  circumstances,  to  believe  that  the  evidence  is  true  not  only  as  the  narra- 
tive of  an  offence  committeil  but  also  so  far  as  it  affects  each  person  thereby  implicateil. 

Emperob  r.  Shbinivas  Krishna  ..,  ...  ...  ...  ...  33 

Excise  Act  [XII  of  1896],  s.  45. 

The  use  of  artificial  means  to  hasten  the  fermentation  of  what  is  already  fermented 
liquor,  and  to  preserve  it  or  make  it  more  palatable  does  not  amount  to  making  or  manu- 
facturing fermented  liquor  within  the  meaning  of  section  45  of  the  Excise  Act. 

Empebor  r.  NaA  Beik  Kyi  ...  ...  ...  ...  ...         4.30 

. s.  id —Liquor^  sale  of^Liccme^  breach  of  conditiotis 

of— Abetment, 
Held,  that  the  accused,  who  had  purchased  liquor  for  a  British  soldier  from  a  licen- 
sed vendor  in  contravention  of  a  contlition  of  the  vendor's  license,  was  guilty  of  abet- 
ment of  the  breach  of  the  condition,  though  the  vendor  himsalf,  having  no  guilty  know- 
ledge or  intention,  committoti  no  offence. 

Emperor  r.  MuKHTAB  Khan         ...  ...  ...  \ox 

Executive  ActSf  Legality  of.    See  Title  to  immoveable  property    ...  ...  159 

False  Information  to  a  village  Magistrate.    See  Penal  Code,  s.  182  ...  108 

. given  to  Police.    See  Cr.  P.  C,  s.  195  ...  ...  123 


Statement  in  affidavit  of  an  accused  person  in  support  of  an  application 

for  transfer.    See  Cr.  P.  C,  s.  47G         ...  ...  ...  ...  ...  226 

Gambling  Act  [in  of  1867],  s.  2— Limits  within  which  in  forCe—J/unicijml 
boundaries — Subsequent  alteration  of  Munici/ml  boundaries. 

Where  the  Lieutenant-Governor  under  the  powers  conferred  by  Act  HE  of  1867  de- 
clared by  notification  that  the  Act  should  Ije  in  force  within  the  boundaries  of  the  Muni- 
cipality of  Mirzapur  and  those  boundaries  were  subsequently  revised  and  an  offence  was 
committed  within  the  boundaries  as  existing  at  the  time  of  the  notification  under  Act 
III  of  18G7,  but  without  the  boundaries  as  revised, /^Wrf  that  the  boundaries  for  the 
purpose  of  Act  HE  of  18G7  must  bo  taken  to  b2  those  as  existing  at  the  time  of  the  noti- 
fication under  that  Act. 

Janak  r.  Emperor        ...  ...  ...  ...  ...  ...         439 

8.  13.    See  Cr.  P.  C,  s.  514     ...  ...  ...  41 


General  Clauses  Act  [x  of  i867],  s.  13.  s^e  cr.  p.  0.,  s.  234  ...  ...       126 

High  Courtis  power  on  reference  under  s.  402,  Cr.  P.  C, 

Upon  a  reference  under  s.  432,  Cr.  P.  C,  the  High-  Court  will  -deal  only  with  the 
particular  points  of  law  referre  I  to  it.  It  will  not  go  into  the  facts  or  any  other  legal 
objections. 

Emperor  r.  Molla  Fuzla  Karim...  ...  ...  ...  ...        .366 

power  to  interfere  on  revision  under  s.  476,  Cr.  P.  C.    See  CV.  P. 


C.,s.476  ...  ...  ...  ...  ...  „.  ,„  376 
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Page. 
InCOme-Tax  Act  [II  of  1886],  chapter  IV  proceedings  under,  by  CoUector. 

See  Cr.  P.  C,,  s.  476  ...  ...  ...  ...  ...  ...  128 

Insanity— signs  and  indicia  of.    «Sp/?  P.  C,  s.  84  ...  ...  ...  469 

Joinder  Of  Charges.   *s^^  Cr.  p.  c.  s.  233  ...       m 

^ —     See  Cr.  P.  C,  s.  234  ...  ...  ...  126,  138 

^Criminal  Procedure  Cude^  m.  233 y  235—»ummoHM  ca9^ 

— toarrant  case. 
Charges  of  insult  and  mischief  committed  on  two  different  <laj6  cannot  be  tried 
together. 

When  an  offence  punishable  with  imprisonment  exceeding  six  months  and  an  offence 
not  so  punishable  are  tried  together  at  one  trial,  the  case  is  a  warrant  case,  and  formal 
charges  should  be  framed  for  both  offences. 

Emperor  r.  Maung  Gale  a/m*  Pan  ZiN        ...  ...  ...  ...         350 

Joint  Trial  of  several  persons  for  distinct  offences.    See  Cr.  P.  C,  s.  2.33  ...  76 

^ Accused  persons  committing  distinct  offences  of  the  same 

kind  within  twelve  months.    iS!p«  Cr.  P.  C,  s.  234  ...  ...  ...  ...  126 

not  prejudicing  the  aeenued^  illegalittf  of. 


Jleld^  that  where  there  is  no  evidence  of  habitual  association  beyond  the  fact  of  the 
two  accused  being  master  and  servant,  a  joint  trial  is  illegal  but  it  nee<l  not  be  set  aside 
unless  it  is  shown  that  the  accused  was  actually  prejudiced  or  that  the  trial  leil  to  an 
improper  order  being  passeil. 

Babu  Murtaza  Hu.sain  r.  Emperor  ...  ...  ...  ...         200 

See  Cr.  P.  C,  s.  233      ...  ...  ...  ...  ...  391 

Judicial  Proceeding,     calling  up  for  the  records  of  a  case  from  a  Sub- 

ordinate  Magistrate  under  s.  435,  Cr.  P.  C.,  will  not  constitute  it  a  Judicial  Procealing 

within  the  meaning  of  s.  476. 

//e /•<!  Subaraya  Vathyar  ...  ...  ...  ...  ...         118 

See  Cr.  P.  C,  s.  476  ...  ...  ...  128, 142 

An  investigation  under  Chap.  XIV,  Cr.  P.  C,  is  a  stage  of  a  *'  judicial  proceeding." 
and  any  person  who  makes  on  oath  a  statement  which  he  knows  to  be  fals3  before  the 
Magistrate  conducting  that  investigation  give^  false  evidence  and  commits  an  offence, 
under  s.  193,  1.  P.  C. 

SUPPA  Tevan  r.  Emperor             ...              ...              ...  ...  ...  370 

Jurisdiction*    iSW*  Magistrate  as  such  acting  executively  ...  ...  199 

***»/•  Cr.  P.  C,  s.  107                ...               ...  ...  ...  323 

of  Criminal  Courts  to  enquire  into  the  legality  of  notice.  See 

Cantonment  Code,  1899,  Rules  94  and  104             ...                ...  ...  ...  .340 

^ *e  Cr.  P.  C,  8.  195  ...  ...  ...  ...  400 


Landlord  and  T^tldLllX— Tenants  right  to  enclose  laud  by  wall — Interference 
with  landlord's  right. 

The  enclosing  by  a  tenant  of  agricultural  land  in  his  occupation  with  a  wall  insteatl 
of  hedge  is  not  jfrlma  facie  an  interference  with  the  landlord's  rights. 

Arunachallam  Chettiar  r.  Chidambaram  Chettiar  ...  ...  31 

Letters  Patent,  s.  26.   5^  Cr.  p.  c,  s.  299  (a)         ...  ...  ...  1 

Lower  Burma  Courts  Act  [VI  of  1900],  s.  12.    Review  by   Bench  under. 
See  Cr.  P.  C,  s.  299  (a)        ...  ...  ...  ...  ...  ...  l 

s.  12.     See  Cr.  P.  C,  s.  403        ...  15 


•  Village  Act,  1889,  s.  9  (2). 


A  breach  of  rules  made  by  the  Commissioner  under  section  6  (I J  of  the  Lower 
Burma  Village  Act,  1889,  does  not  justify  a  conviction  under  section  9  (2)  of  the  Act. 
To  support  such  a  conviction,  it  must  be  proved  that  the  headman  made  a  certain 
requisition  to  the  accused,  and  that  the  accused  refu;3cd  or  neglecte<l  to  comply  with  it. 

Emperor  r.  Pai?  Zi       ...  ...  ...  ...  ...  ...  22 


s.  13A — FiHft'racc—pwe, 


In  the  absence  of  a  Notification  by  the  Local  Government  under  sub-section  (3)  of 
section  ISA  of  the  Ix)wer  Burma  Village  Act,  1889,  a  foot-race  is  not  a ^wv  for  the 
purposes  of  that  section. 

Emperor  r.  CHA17  £      .,.  ...  ...  ...  ...  ...  18 
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Madras  District  Police  Act  [xxiv  of  1859],  s.  u~Poiice  eonttahie  not  • 

returning  to  diUij  after  expiry  of  leave  guilty  of  offence  under, 

A  police  constable,  who,  having  obtained  casual  leave,  tloes  not  return  to  duty  on 
the  ex[>iry  of  such  leave  and  stays  away  without  obtaining  fresh  leave,  is  guilty  under 
section  44  of  Act  XXIV  of  1859  of  the  offence  of  'ceasing  to  perform  the  duties  of  his 
office  without  leave. 

Empeuor  r.  Ramasawmy  Raju      ...  ...  ...  ...  ...         403 

Magistrate  and  Collector  of  the  Dintrict^  dutien  and  renpo nubilities  of. 

The  Magistrate  and  Collector  of  the  District,  being  for  most  purposes  the  principal 
representative  and  administrator  of  the  law  in  the  eyes  of  the  people  of  the  District,  a 
l>osition  of  great  power  and  great  responsibility,  it  is  of  supreme  importance  that  his  acts 
should  be  examples  of  equal  justice,  rigid  impartiality  and  obedience  to  the  law. 

GOPINATH  PAUYAH  r.  EMPEROB       ...  ...  ...  ...  ...  169 

■as9uch  acting  ewecutirehj — Orders  n'ft   in  accordance  with  law  — 


Jurisdiction. 


Where  a  Magistrate  acting  high-handetlly  deprived  one  person  of  the  possession  of 
certain  moveable  and  immoveable  properties  and  put  another  in  possession  of  them  in 
total  tUsregard  of  the  provisions  of  the  law : 

Jleld—Thsit  there  was  no  justification  for  such  order. 

The  onlers  were  set  a<iidc. 

Akhileshwar  SiNQH  Roy  r.  Emperor  ...  ...  ...  ...         199 

Duty  of.    See  Cr.  P.  C,  s.  437       ...  ...  ...  ...  191 

-  duty  of  to  ascertain  facts  of  case — Criminal  Procedure  dtde^  tSOS,  ss. 


344,  640, 

It  is  a  Ma^j'istrates  business  to  fin<l  out  the  truth,  and  to  supplement  defects  in  the 
ca**c  either  of  the  prosecution  or  of  the  defence  by  using  the  powers  to  postpone  or 
adjourn  proceci lings,  and  to  summon  material  wituesia^,  which  are  conferred  by  sections 
344  and  540  of  the  Criminal  Procedure  Cmlc. 

Shwe  Kg  r.  Emperor    ...              ...              ...              ...  ...  ...  361 

Duty  of,  to  record  information.    See  Cr.  P.  C,  s.  200  ...  ...  473 

Opinions  of.    See  Possession          ...                ...  ...  ...  109 

— Power  of,  to  transfer  a  case.    iS^^  Cr.  P.  C,  s.  145  ...  ...  83 


Maintenance  of  wife,     see  Cr.  p.  C,  s.  488  ...  ...  ...  ...  229 

MerchanCilSe  Marks  Act  [IV  of  1889],  s.  C.    See  Penal  Code,  s.  482        ...  106 

Misjoinder  of  charges.    Sfe  Cr.  P.  C,  s.  233  ...  ...  ...  ...  141 

N.-W.  P.  and  Oudh  Municipalities  Act  [i  of  i9oo],  ss.  88, 147  and 

152 — Remoral  of  building — Right  of  accused  to  challenge  validity  of  order  under  s,  SS 
— Xotice — Itetrial, 

Held,  that  by  s.  152  of  the  N.-W.  P.  and  Oudh  Municipalities  Act,  an  accused  per- 
son is  not  prohibited  from  challenging  the  validity  of  a  notice  issued  under  s.  88  of  the 
Act,  where  the  Boanl's  order  is  wholly  ultra  tires, 

Chhote  r.  The  Municipal  Board  op  Lucknow  ...  ...  ...         205 

Notice.    See  Cr.  P.  C.  s.  437  ...  ...  ...  ...  ...  120 

S^e  Vr.  P.  C,  s.  528  ...  ...  ...  ...  ...  327 

to  repair  Bungalow.    S^e  Cantonment  Code,  Rule  94  and  104     ...  ...  345 

to  accusetl  person  necessary  before  order  in  his  favor  can  be  set  aside.    See 

Accusetl  person  ...  ...  ...  ...  ...  ,.  ...  459 

Oaths  Act  [X  of  1873],  s.  4.  5.     N.v  Cr.  P.  C,  s.  164  ...  ...  ...  370 

OpXnXon -Meaning  of. 

The  word  ^^ opinion''  in  sec.  307,  Cr.  P.  C,  is  usetl  to  denote  the  conclusions,  and  not 
the  reasons  or  grounds  for  such  conclusions. 

Emperor  r.  Chellan    ...  ...  ...  ...  ...  ...         371 

Penal  Code  [Act  XLV  of  18(W)],  s.  21.     see  Bengal  Police  Act  ...  ...  420 

— 8.71.    *Sfg  Whipping  Act  ...  ^.  848 
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•  88.  99  and  Z^fi—AMJultiny  public  xercattt  in  the 


Page. 


Penal  Code  [Act  XLV  of  i860],  ss.  72,  302  and  201—Gnirietion  in  the  alternaiire, 
vm  offence  being  murder — Sentence, 

When  an  accusal  person  is  convicted  in  the  alternative,  one  of  the  offences  of  which 
he  might  be  gniltj  being  murder,  punishable  under  section  302  of  the  Indian  Penal 
Code,  section  72  so  far  overrides  section  302  as  to  admit  in  such  a  case  of  a  less  punish- 
ment than  transportation  for  life  being  inflicted. 

Empbrob  r.  Sajbeb  Singh  .,.  ...  ...  ...  ...         364 

'■ '- 8.81.    iSft?  P.  C,  8.  279   ...  ...  ...  494 

88.  84,  .302 — Jfurder — Lvsanitij^  ttigiu  and  indicia 

of — Melanc/udie  hitmicidal  mania— Incapability  ofknnoing  illegal  nature  of  act. 
The  prisoner  who  was  charged  with  committing  murder  was  a  young  man  of  weak 
intellect,  and  the  motive  actuating  the  offence  was  trivial  and  inadequate.  As  soon  as  she 
had  killed  his  uncle  by  hacking  him  on  the  head  and  neck  with  a  sword,  the  prisoner, 
rushed  about,  brandishing  his  weapon  and  shouting  "  Victory  to  Kali."  He  attempted 
to  strike  other  persons,  including  his  own  father.  When  the  paroxysm  had  passed  off, 
during  ths  police  enquiry,  the  prisoner  appeared  to  be  rational,  but  immediately  after- 
wards, he  developed  aphasia^  attempted  to  commit  suicide  and  was  undoubtedly  insane 
from  that  time  for  a  period  of  five  years  : 

Held— That  the  above  are  the  signs  and  indicia  of  insanity  as  expressed  in  works 
on  the  subject  of  Medicial  Jurisprudence,  and  that  the  prisoner  was  suffering  from  a  fit 
of  melancholic  homicidal  mania  at  the  time  he  hackeil  the  deceased  with  the  sword  and 
was,  by  reason  of  unsoundness  of  mind,  Incapable  of  knowing  that  he  was  doing  an  act 
which  was  wrong  or  contrary  to  law,  and  ther^ore  he  was  not  guilty  of  murder. 

Shibo  Koebi  r.  Empebob  ...  ...  ...  ...  ...         469 

L-: -« :_' s,  dQ— Right  of  pricate  defence  of  body — Extent 

of  rigfU, 

The  view  that  a  person  could  have  escaped  further  injury  by  resorting  to  less  vio- 
lence or  running  away  places  a  greater  restriction  on  the  right  of  private  defence  of  the 
body  than  the  law  requires.  The  principle  is  that  a  man  who  is  assaulted  is  not  bound 
to  modulate  his  defence  step  by  step  according  to  the  attack,  before  there  is  reason 
to  believe  the  attack  is  over.  He  is  entitle<l  to  secure  his  victory,  as  long  as  the  contest 
is  continued.  He  is  not  obliged  to  retreat,  but  may  pursue  his  adversary  till  he  finds 
himself  out  of  danger.  The  ([uestion  in  such  cases  is  not  whether  there  was  an  actually 
continuing  danger,  but  whether  there  was  a  reasonable  apprehension  of  danger. 

Alikgal  KuNHiNAYAN  r.  Emperor  ...  ...  ...  ...  43 


execution  of  his  duty — Vacci-nator  attempting  to  racoinate  a  child  forcibly — Right  of 

pricate  defence, 

A  vaccinator  attempted  against  the  wishes  of  the  child's  father  to  vaccinate  a  child, 
the  son  of  6ne  Bahal.    Bahal  and  some  of  his  relations  interveneil  and  assaulted  the  vac- 
cinator, but  did  iiot  do  him  any  particular  haim.    Jff^ld  that  the  child's  father  and  other 
relations  were  perfectly  justified  in  interfering,  and  under  the  circumstances  could  not 
be  said  to  have  acted  in  excess  of  their  right  of  private  defence. 

Empebob  r.  Bahal        ...  ...  ...  ...  ...  ...         368 

s.  100— Right  of  pricate  defence  extending  to  can^ 

eing  of  death  of  auailant. 
Where  the  deceased,  sturdy  and  dissolute  youngman,  upon  a  quarrel  with  the  accused, 
his  uncle  and  his  uncle's  son,  aged  70  and  35  years  respectively,  after  an  exchange  of 
abuse  snatched  up  a  heavy  jatu  (side  post  of  a  cart)  3  feet  long  and  aimed  a  blow 
with  it  at  his  uncle  and  possibly  another  at  his  uncle's  son  and  his  uncle's  son  seized  a 
second  jatu^  two  feet  long  and  struck  the  assailant  twice  on  the  head  with  it  in  conse- 
qut^nce  of  which  he  died. — 

I£el4.  that  there  was  no  excoss  of  the  right  of  private  defence  and  the  accused  had 
committed  no  offence — 

Empebob  t.  Nga  Po  Gyi  ...  ...  ...  ...  ...         232 

8.107.    iS^/j  P.  C,  s.  302  ...  ...  317 

— -^ s.  109.     S?.e  P.  C,  s.  496  ...  ...  488 

— s.  141,   l^\— Members  of  un^^itpfnl  assembly — 

Physical  jfossession^   and  right  to  possession — Dishonesty — Remocal  of  joint  property 

by  joint  owner  without  other  owner's  consent — Joint  possejssion — Postession  as  trustee — 

Difference  between  maintaining  right^  and  taking  or  enforcing  right. 

In  a  partition  effected  between  two  Kathi  Talukdars,  the  joint  account  books  were 

agreed  to  be  kept  in  the  pos^tession  of  the  elder  brother,  and  a  list  of  the  books  signed 

by  that  brother  was  to  be  banded  over  to  the  younger  brother.    Before  the  books  were 
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Penal  Code  [Act  XLV  of  ISeo],  ss.  Ul,  144— contlnueil. 

haudctl  over,  they  were  kept  in  a  room  belonging  to  the  latter,  an^l  thj  key  v/lth  a 
servant  of  the  former.  Another  servant  of  his.  then  went  to  prepare  the  list-,  but,  as 
the  Agency  Manager  of  the  younger  brother,  who  was  minor,  objected  to  the  entry  of 
certain  books,  alleging  they  were  the  minor's  exclusive  property,  he  did  not  finis'.i  liis 
task  and  left,  but  returned  with  a  cart  to  take  away  the  books,  when  the  Manriger  pro- 
liibite<l  the  removal  of  the  cart  owing  to  that  clerk  not  having  passed  a  receipt.  He 
Ihr.i  brought  armed  men,  and  in  spite  of  tlie  Jlanager's  having  posted  two  policcnicn 
wiih  a  written  order  not  to  allow  the  removal  of  the  cart  containing  the  books,  he 
rt-movwl  the  books  without  passing  any  receipt.  These  persons  were  accortlingly  con- 
victel  under  8.  144, 1.  P.  C. 

Udd  that,  as  the  elder  brother  had  admittedly  the  key  of  the  library  room,  and  als ), 
as  such  was  the  reasonable  interpretation  of  the  partition  dee<l,  the  physical  pjs-H^asion 
was  with  him  :  that  the  provision  in  the  deed  for  lists  to  be  made  and  the  el<ler  brother's 
receipt  to  be  obtained  below  one  list,  was  a  subsequent  provision  ;  that  there  was  no 
reason  to  regard  it  as  a  condition  precedent ;  that  a  Criminal  ('ourt  was  conceruc;!,  not 
with  title,  but  with  actual  physical  possession,  which  was,  of  course,  a  very  different 
thing  from  the  right  to  possession;  (S.  145,  1.  P.  C,  I.  L.  R.  XXIV  Cile.  08^,  and 
XXV  Mad,  624):  and  that,  if  the  elder  brother  had  the  exclusive  possession,  he  was  not 
taklnj  possession  enforcing  the  right  in  possession,  but  merely  maintaining  it  (W.  K. 
for  1865,  p.  43). 

//<?W  also  that,  supposing  he  was  only  in  joint  posse^^sion  as  a  qunfl  trustee,  even 
then  he  did  not  appear  to  have  committed  any  offence,  such  removal  being  con-i-^tent 
with  joint  possession  ;  that,  though  he  was  not  asserting  an  exclusive  title  by  sujh  re- 
moval, still  he  was  removing  as  a  trustee  and  was  entitled  to  maintain  his  joint  po  ses- 
sion (XXV  Mad.  624)  ;  and  that  the  omission  to  give  a  receipt  did  not  bring  the  accused 
persans'  action  within  the  sphere  of  s.  141,  I.  P.  C,  nor  could  the  police  sjpoyj  be  held 
to  be  in  physical  possession  of  the  books  when  they  were  placed  in  the  cart. 

Ahmad  Kasam  r.  Emperob  ...  ...  ...  ...  ...         443 

s.  144.     S.-e  Penal  Co  le,  s.  141  ...  ...  443 

s.  147 — lUotinfj — Common  ohjert — Chnnjc^  fJr/r^'- 

tire — Precaufimix^  if  may  he  taken  by  partf/  in  poMe,t.xinn—Arfffrr^gi(m -Preluding— 
Code  of  Criminal  Procedure  (Act  V  of  189S)^  sec.  537— Failure  of  Justice — Jtight  (f 
private  defence, 

Pv  Jlampini^J. — When  a  person  does  something  improper  and  illegal  and  encroaebas 
stealtliily  on  the  land  of  othei-s  sometime  before  the  (lay  of  occurrence,  thosj  other 
persons  have  no  right  to  come  with  a  large  b  xly  of  armed  men  and  to  attack  the  p'.Tso:i 
encroaching  and  his  companions  and  to  beat  one  or  more  of  them  and  they  have  no  right 
of  private  defence. 

When  persons  endeavour  to  take  possession  of  some  property  by  means  of  criminal 
force  or  to  enforce  a  right  or  8Upj>08etl  right  on  it,  and  are  prosecutal  and  know  that  they 
are  tried  for  the  riot  they  committed  for  the  purpose  of  taking  forcible  [MMsession  of  the 
property,  they  cannot  be  said  tt>  have  been  prejudice<l  in  any  way,  and  sec.  537  of  tho 
Code  of  Criminal  Procedure  is  applicable. 

Per  Wtwdroft'e  and  MMfffrJee,  JJ.—Jt  is  essential  to  sustain  a  conviction  under  sec. 
147  of  the  Penal  Code  that  the  persons  forming  the  unlawlnl  assembly  should  be  aiiimat* 
ed  by  a  common  object ;  and  in  the  absence  of  such  a  finding  the  conviction  is  not  sus- 
tainable and  ought,  on  that  ground  alone,  to  be  set  aside. 

Where  the  findings  of  a  Court  negative  the  common  object  which  is  not  very  i>recisely 
set  out  in  the  charge,  and  the  charge  is  itself  defective,  ami  docs  not  specify  tht^  properly, 
the  taking  posicssivm  of  which  is  supposed  to  be  the  common  object  of  the  unlawful 
assembly,  the  accused  are  thereby  prejudiced  and  S2c.  537  of  tlie  Code  of  Criminal  Pro- 
cetlure  should  not  be  taken  recourse  to,  particularly  when  the  hpecification  of  the  pro- 
perty would  alt?r  the  whole  complexion  of  the  case. 

If  at  the  time  of  the  occurrence  the  ac-'us2d  wore  in  jw-se^sion.  their  common  objcft 
could  not  have  been  t>  take  possession  by  criminal  force,  and  v.'Jien  the  common  object 
fails  and  the  substantive  charg.i  is  <lisbjlieved,  the  ac:*usL»  1  should  be  a<'  juitted.  It  is  not 
proper  for  an  appellate  Cjurt,  wliichdisbelieves  the  alleged  common  object  of  an  unlawful 
aaMimbly,  tj  find  out  a  different  common  object  regarding  which  tlie  accuse  I  were  never 
called  upon  to  plead  nor  trieil,  and  affinn  the  conviction. 

Per  Maokerjee^  ./.—Although  the  High  Court  will  not,  as  a  rule,  in  the  exercise  of 
its  revisional  jurisdiction,  go  into  thi  evidence  and  examine  the  validity  of  the  conclusions 
of  the  Court  below,  it  may,  in  exceptional  cases,  enter  into  mattsrs  of  fact  if  it  thinks  tit. 
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Penal  Code  [Act  XLV  of  18C0],  s.  147— continued. 

If  persons  are  rightfully  in  possession  of  land  and  find  it  necessary  to  protect  them- 
selves from  aggression,  they  are  justified  in  taking  precautions  and  using  such  force  as  is 
necessary  to  prevent  the  aggression. 

Pares  Nath  Sibcau  r.  Emperor   ...  ...  ...  ...  ...         153 


8. 154— rV'/w/w///  Procedure  (\tde  (Act  V  of  1898), 


M,  190  and  S66 — JCuft — Vnlaicfnl  attscmblij. 

Held,  that  in  order  to  convict  an  accused  person  of  an  offence  under  s.  154,  Indian 
Penal  Code,  the  following  facts  must  be  established : — (1)  That  an  unlawful  assembly  or 
riot  has  taken  place  on  the  land  owned  or  occupied  by  the  accused  or  in  which  he  claims 
an  interest ;  (2)  that  he,  knowing  that  such  an  offence  is  being  or  has  been  committed  or 
having  reason  to  believe  that  it  is  likely  to  be  committed,  does  not  give  the  earliest  notice 
thereof  to  the  princi(>al  officer  in  the  nearest  Police  Station  ;  (.S)  in  the  case  of  his  having 
reason  to  believe  that  it  was  about  to  be  committc<l  he  does  not  use  all  lawful  means  in 
his  power  to  prevent  it ;  and  (4)  in  the  event  of  its  taking  place  he  does  not  use  all 
lawful  means  in  his  power  to  disperse  or  suppress  the  riot  or  unlawful  assembly. 

Baja  Bhagwan  Bakhsu  r.  Emperou  ...  ...  ...  ...  27 

s  Ul—Brihery-^Bcid^Hce  Act  (I of  1872),  #.  114 

(b) — Utidence  of  accomplice — Admissibilittf — Corroboratiim—Bribe^girerandwitMtiteA 
to  payment  of  bribe. 

The  person  who  gives  the  bribe  is  an  abettor  of  the  offence  under  s.  161, 1.  P.  C,  and 
as  such  an  accomplice.  But  all  persons  coming  technically  within  the  category  of  ac- 
complices cannot  be  treated  as  precisely  on  the  same  I'ooting,  and  no  general  rule  on  the 
subject  can  be  laitl  down.  The  witnesses  to  the  payment  of  a  bribe  are  not  accomplices 
unless  they  hatl  co-operated  in  the  payment  of  the  bribe,  or  were  instrumental  in  the 
negotiations  for  its  i)ayment. 

Where  the  bribe-giver  does  not  offer  a  bribe  ivillingly,  but  the  official  concerned  makes 
use  of  his  official  position  to  enforce  his  illegitimate  demand,  and  the  witnesses  as  to 
])ayment  of  bribe  are  not  striving  to  save  themselves  by  throw^ing  the  blame  for  the 
offence  upon  the  bribe-taker : 

i/<?W— That  a  conviction  could  be  based  on  the  uncorroborated  testimony  of  such 
witnesses  though  accomplices.  At  any  rate  they  arc  such  witnesses  that  a  much  slighter 
degree  of  coiToboration  is  needed  to  establish  their  credit  than  would  be  the  case  if  they 
were  entirely  voluntary  accomplices  in  the  offence  which  they  speak  to. 

Deokakdan  Pershad  Sinoh  r.  Emperor       ...  ...  ...  ...         452 


— s.  172 — AbjtcondiHg  in  order  to  avoid  being  serred 

with  a  summnns,  nttice  or  order— Uunninrj  atony  to  avoid  arrest  under  a  warrant, 
Hection  172  of  th3  Indian  Penal  Code  has  no  application  in  the  case  of  a  warrant 
which  is  not  a  'summons,  notice  or  onler'  and  a  conviction  under  that  section  for  abs- 
conding in  order  to  avoid  being  served  with  a  warrant  is  bad  in  law. 

Majhi  Mamud  f.  Emperor  ...  ...  ...  ...  ...         117 

: s.  173.     Sse  Police  Regulation  Act,  s,  17  ...  169 

• — ■• s.  175 — Order  directing  production  of  a   deed — 

Sub-RegtJftrar^  power  of  to  order  production—PaHy,  if  legally  bound  to  produce  it— 
Xon-production^  if  an  offence, 

A  person  called  upon  by  a  Sub-Registrar  to  produce  the  original  document  which 
was  registered  in  his  office  to  enable  him  to  compare  it  with  the  copy  of  the  tleed  in  the 
Registration  Office  Register,  which,  it  was  suspected,  was  tampered  with,  is  not  legally 
bound  to  produce  it,  and  he  cannot,  on  his  failure  to  do  so,  be  convictetl  under  sec.  175 
of  the  Penal  Code. 

Armatullah  r.  Emperor  ...  ...  ...  ...  ..,         114 

s.  176.    See  Cr.  P.  C,  s.  403  ...  ...  388 


TTT"": — 7~Z s-  ^S2— False  information  to  a  Village  Magistrate 

—Cnmtnal  Procedure  Code  (Act  VoflSOSJ,  w.  154  102, 

It  constitutes  an  offence  under  s.  182  of  the  Penal  Cotle  if  a  false  complaint  with  evil 
intention  is  made  to  a  Village  Magistrate  for  the  purpose  of  being  passed  on  to  a  Station- 
house  Officer,  and  which  it  is  his  boun<len  duty  so  to  pass  on.  On  such  passing  on  of  the 
complaint  the  Station-house  Officer  is  justifietl  to  take  the  complaint  in  writing  from  the 
informant  and  such  written  complaint  is  one  under  s.  164  and  not  under  s.  162  of  the 
Criminal  Procedure  Code. 

Emperor  c,  Jonnalagadda  Venkatrayudu  ...  ...  ...  ...         108 

— 8*182.    iS5p^  Cr.  P»  C.J  8. 195  .„  ,,,         lU 
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Penal  Code  [Act  XLV  of  ISOO],  88. 183,  n^-Attachment,    Obitrmthn  of-^Waf^^ 
rant,    Illegalitiei  in— 

The  petitioner  was  convicted  for  obstructing  an  attachment  of  his  property  and  the 
conyiction  was  upheld  on  appeal. 

It  was  objei  ted  on  revision  that  the  warrant  of  attachment  being  illegal  the  attach- 
ing  officer  was  not  duly  empowered  to  affect  the  attachment  and  no  oflfence  was  commit- 
ted  by  the  petitioner  obstructing  him. 

It  appeared  that  the  order  of  the  C!ourt  was  for  attachmentof  the  judgment-debtor's 
property  which  might  be  pointal  out  by  the  decree-holder  but  the  petitioner  was  not  the 
judgment-debtor,  and  the  attaching  officer  was  not  provided  with  a  list  of  the  property 
to  be  attached  as  contemplated  by  sections  236  and  486  of  the  (Mvil  Procedure  Cotle. 
Further  the  warrant  was  not  signed  by  Court,  the  provisions  of  last  paragraph  of  section 
483  of  the  C5ivil  Proeotlure  Code  were  not  complied  with  and  the  parts  of  the  Form  used 
relating  to  security  were  left  blank. 

Held^  that  the  objections  were  valid  and  the  conviction  must  be  sat  aside. 

Prabh  Dyal  f.  Emperob  ...  ...  ...  ...  ...  75 

8.186.    i»V8.  188  ...  ...  ...  75 

s.  ISS— Disobedience  to  order  duly  promulgated  by 

public  servant — Contempt  of  court. 

Where  a  person,  who  had  unsuccessfully  sued  for  a  declaration  of  his  right  to  make 
a  window,  and  who  had  been  restrained  by  a  civil  court's  order  in  his  first  attempt  to 
make  openings  in  his  wall,  having  again  made  holes,  the  defendant  applied  to  prosecute 
him  under  s.  188,  I.  P.  C.  Held  that  disol^edience  to  a  lawful  onler  was  not  an  offence 
under  that  sactioii,  unles^i  such  disobedience  caused  or  tcndetl  to  cause  some  of  the  spe- 
cific consequences  stated  in  that  section  ;  that  that  saction  applied  to  orders  made  public 
functionaries  for  public  purposes  and  not  to  an  order  made  in  a  civil  suit  between  party 
and  party  (I.  L,  R.  VI  Cat.  445)  ;  that  a  contempt  of  a  civil  court  was  a  matter  within 
the  jurisdiction  of  the  civil  court ;  and  tliat  no  order  passed  by  a  criminal  court  could 
take  effect. 

J^#/i  also  that,  as  the  wonl Ing  of  the  application  indicated  that  the  court  was 
moved  as  a  Criminal  Court,  the  application  could  not  be  treated  as  a  civil  one,  as  both 
the  functions  being  distinct,  there  was  grave  risk  involval  in  their  confusion  or  combi- 
nation :  but  that  the  civil  court  was  still  open  to  the  applicant. 

McMON  Haji  Habib  Varindsheixhu  r.  Memon  Haji  Jusab  Habib  ...  150 

ss.  191,    \W^~Santiijn  tj  prosecute — Perjury — 

Statement  not  material  to  thf  case  ~Xot  goinj  tj  the  credit  of  the  witness — Past  hixtjry 
of  the  witness — Intentional  falseh. Hid — Criounul  Procedure  O^de^  section  195, 

In  sanctioning  proceedings  for  perjury  against  a  witness  the  Magistrate  should 
remember  that  the  statement  must  be  intentionally  false  in  order  to  justify  a  prose- 
cution. When  the  question  is  neither  material  to  the  issue  in  the  case,  nor  goes  to  the 
credit  of  the  witness,  (,tembl^)  he  is  not  liable  to  prosecution.  Some  allowance  ought 
to  be  made  to  a  witnesj  seeking  to  evade  sjme  matter  relating  to,  for  instance,  his  past 
history. 

Sheodahin  Singh  r.  Bandhan  Singh  ...  ...  ...  ...  46 


tals  in  a  document  implying  false  statements— Criminal  Procedure  Code  (Act  V  of 
1808),  s.  195,  cl,  (b)—Sinction  —Public  sei* cant— Court. 
The  accused  fabricated  a  zaminnama,  in  which  he  made  certain  false  recitals  imply- 
ing that  two  excise  licensees  had  executed  a  sub-lease  in  his  favour,  which  if  they  had 
done  so,  would  have  rendereil  their  license  liable  to  be  cancelled.  After  fabricating  the 
zaminnama  the  accusetl  petitioned  the  Excise  Collector  stating  execution  of  the  sub- 
lease. On  enquiry  all  this  was  found  to  be  false  and  the  zaminntima  a  fabrication. 
Upon  this  the  Collector  ordcretl  that  if  the  licensees  did  not,  within  three  days,  take 
action  against  the  accurictl  in  a  Criminal  Court  their  license  would  be  cancelled.  Ac- 
tion was  taken  acconliugly  and  the  accused  was  convictal  under  s.  193,  I.  P.  C. 

//<»/rf—(l)  That  the  offence  of  fabricating  the  ^/M//e««/w/i  having  been  committed 
long  before  the  application  was  made  to  the  Collector,  no  sanction  was 
necessary  for  the  prosecution  of  the  accused  for  such  an  offence. 

(2)  That  the  Collector  is  not  a  Court  within  the  meaning  of  s.  195,  cl.  (b). 

(3)  That  a  document  containing  recitals,  implying  a  false  statement,  is  fabri- 

cated lalsely  within  the  meaning  of  s.  192,  I.  P.  C. 

MOHADEO  MiSSEB  T,  NABAYAN  RAH  SHA  ...  ...  ...  ...  196 

8.  193.    See  P.  C,  s.  191  ...  ...  .,.  45 
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Penal  Code  TArt  XLV  of  i8r/»],«.  198.   s^p.c„%.\9f  ...  ...       i9« 

I ^  8.  193.     S^  O.  p.  r.,  p.  IW  ...  ...  370 

, ■ R.  193.     S^  Ct.  p.  C.  8.  476  ...  ...  303 

. ?.  '2S^\—Erideiire—Caujfing  iitappfarcfiee  of  eri- 

d-'/ire  of  cr'utu*  -(iiring  fiil*^  infer ni.tfntM  to  ptdirf  to  *rrfen  offender. 

Ihld,  that  the  a^vni-oil  wan  not  Lijilt  v  *>f  an  offence  umler  section  201  of  the  Penal 
fVwlp  hv  m«T«ly  liK-kint'  the  outer  «l«»-»r  of  h<T  hou-<i  where  her  «on  baci  committeil  mur- 
der, a«  it  ai'iK-an-il  that  the  (or|»^e  hail  not  JxH^-n  move*!  or  concealeil  bj  the  accused. 

KMPr.nOB  r.  Mrs-^AMMAT  Rajax      ...  ...  ...  ...  ...  136 

8.  201.    f^  p.  C.  72       ...  ...  ...  364 

«.  201.     .Srt- Tr.  p.  C,  ft.  403  ...  ...  388 

8.  202.     Set  Cr.  P.  C,  ».  403  ...  ...  388 

8.  2<m;  — 7wji*/>r  i/a  decree  tnhjeei  to  attaehment 

—  \t4  fra  wiHlrnt. 

There  i-  nothing  to  prevent  a  Jmljnnent-Debtor  from  disposing  of  his  intere^  in 
an  attaeh'tl  deKt.  The  Court  shouhl  not  presume  a  fraudaleot  intention  because  he  does 
wliat  lie  iH  enlillel  to  «lo. 

Ram  Xarayan  r  Jokhai  Ram       ...  ...  ...  ...  ...  92 

8.  2\0^Off€nce  under  fraudulent  decree. 

An  r.*T.'nee  under  8.  210  is  committe<l  as  noon  as  a  decree  is  fraudulently  obtained. 

The  »^^ett:n'j  aside  hv  a  rivjl  Court  of  a  fraudulently  obtaine«l  <lecree  in  not  evidence, 
in  a  Criniiii  d  C«.urr  of  the  exi'-t»Miee  t>f  frauil  whieh  it  is  necessary  to  prove  independently 
in  eiiiuiiial  pr  .  •'  diii^'-i.  llenfore  tlie  faet  that  *»ueh  a  <le<'ree  has  not  been  Pet  asi<le  is 
no  \k\y  to  a  pr.  s-,  mifu  under  s.  210,  I.  p.  ('.,  though  it  might  be  admissible  as  evitlence 
to  prove  lliut  theie  is  no  fraud. 

Empkh  )R  /•.  MoLLA  Fazla  Kartm  ...  ...  ...  ...  ...  3C5 

8.  211.     See  Cr.  P.  C,  s.  195  ...  ...  121 

s.  22:>(b\     *S>/' Cr.  P.  C,  8.  54  ...  ...  201 

—  8.  21^—Sde  of  njj-iouM  food — Definition — Sale  of 


(jrnin  in  iiHih  in  a  vU:xr  pit. 

Whore,  a**  a  matter  of  trade,  the  owner  of  a  prain  pit  Fold  the  contents  of  the  pit 
iK^rore  it  Wiis  opene<l  at  a  certain  sum  per  nmund  whether  the  grain  was  good  or  bail, 
and  on  the  pit  In-in^'  opene<l  it  was  found  tiiat  a  large  proportion  of  the  grain  was  unfit 
for  human  {<»ns.m»ption.  it  was  field  that  the  vendor  could  not  be  tonvicteil  under 
5.e<'t:on  273  of  tlu  In<i:an  I'enal  Code. 

Emper^)U  r.  Salio  Kam  ...  ...  ...  ...  ...  208 

ss.  279,  HI— Punirhment— Sentence  of  one  dnif'jt 

simple    iiiiprit)nment — llaMh    dririwj— Offence  triable  under  Sifeclal  Act — Bombay 
Mofor-Vrliich.^  A:t  ( liomhaij  Ad  JI of  1004). 

Per  Ji'nf:'nM,  C.  J. — "  The  purpose  of  inflicting  one  day's  simple  impriainment  is  to 
cxereire  eleniency  towards  an  accused,  and  so  ii  is  ordinarily  passed  where  imprison- 
ment is  the  only  puni-hment  allowe<l  by  law,  ami  the  Court  s-ees  in  the  circumstances 
of  the  cr.si*  [grounds  for  pas.-ing  the  lightest  po«>sihle  sentence.  In  practice  the  person 
on  whom  it  is  pass^tl  is  not  placed  in  prison,  but  is  to  all  intents  and  pur[K>ses  as  free 
as  though  the  sentence  had  not  been  passed." 

Per  Axfon,  J.-  "  Where  there  has  b.*en  special  legislature  for  a  particular  type  of 
offence  thvi  maximum  punishment  j)rovide<l  in  such  special  Act  for  that  particular 
olTonco  may  be  a':ceptL'd  as  an  appr«)priate  maximum.'' 

"  Though  the  punishment  for  rash  and  negligent  driving  to  the  public  danger  pro- 
vi  IcmI  by  s.  271)  of  the  Indian  Penal  Cotle  i>  greater,  the  more  general  provisions  of  the 
Penal  ('(mIc  are  calculated  to  remind  the  Magistrate,  when  the  prosecution  is  under  that 
Code,  and  the  danger  is  alleged  to  have  been  cau<e<l,  by  rash  and  negligent  driving, 
thit  it  is  n  )t  only  on  the  part  of  the  drivers  of  vehicles  tliat  the  Penal  Code  enforces 
th.'  civil  duty  of  circumspection,  from  the  neglect  of  which  the  improbability  of  culp- 
abl  i  n-»gligonce  arises. 

Kmpeuor  r.  H.  C.  Bayne  ...  ...  ...  ...  ...  494 

s.  28.3.    .*?vCr.  P.  C,  s.  133  ,..  .,.  331 
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Penal  Code  [Act  XLV  of  ISeO],  es.  28«  and  SS7-'DfiJlHUioii- Causing   huH   hj 
MMKS  of  a  guH — Ecldence  of  Tiegligence, 

Held  that  the  causing  of  hurt  by  negligence  in  the  use  of  a  gun  would  fall  within 
the  purview  of  section  337  rather' than  of  section  286  of  the  Indian  Penal  CJode.  But 
where  all  the  evidence  against  the  accused  was  that  he  went  out  shooting  in  the  month 
of  July  when  people  were  likely  to  be  about  in  the  fields  and  that  a  single  pellet  from 
his  gun  struck  a  man  who  was  sitting  in  a  field,  it  was  held  that  this  was  not  sufficient 
evidence  of  rashness  or  negligence  to  support  a  conviction  under  section  337  of  the  Cofle. 

Empebob  r.  Abdus  Sattab  ...  ...  ...  ...  ...  .S.36 

P.  286.     6^<?  P.  C,  8.  3.37  ...  ...  ...  .363 

s.  299.    See  P.  C,  s.  300 ...  ...  ...  355 

8.  ZOO— Murder— Proof— Prartice, 

Where  one  is  charged  with  the  murtler  of  another,  three  facts  obviously  have  to  be 
established.  First  of  all  that  the  person  alleged  to  be  murtiered  is  dead  :  secondly,  that 
he  died  by  the  means  alleged  on  the  ]'.art  of  the  prosecution  :  and,  thirdly  that  the 
accused  intentionally  took  that  part  in  causing  bis  death  which  is  attributed  to  him  by 
the  prosecution. 

Empebob  r.  Ananoa  Bhau  ...  ...  ...  ...  ...  85 

88.  300,  299,  ^i— Murder— Blows  on  th/;  head— 

Intention. 

The  fourth  elaus2  of  section  30D,  Indian  Penal  Code,  does  not  apply  to  a  cas2  in 
which  death  has  been  causctl  by  an  act  done  with  the  intention  of  causing  bodily  injury 
to  a  particular  person.  In  such  a  case  the  question  whether  the  offence  is  murtler  or  not 
must  be  decided  by  reference  to  the  first  three  clauses  of  that  section  and  the  exceptions. 

Shwe  Ein  V,  Empebob  ...  ...  ...  ...  ...  ...         355 

gg,  .302,  and  325 — l^lien  viurder  changed  to  grie- 

roys  hurt — Cattle  TreitjuiM  (Act  I  of  1871)^  s,  10 — Driring  cattle  to  pond  though  graz- 
ing on  another""*  land  not  tantamount  to  grare  and  sudden  pro rocation. 

Where  some  shepherds  of  a  village,  who  were  grazing  their  goats  in  the  limits  of 
another  village,  and  who  had  a  fight  with  some  villagers  of  that  village  while  the  vil- 
lagers were  trying  to  drive  the  goats  to  their  Tillage  pond,  killetl  one  and  grievously 
hurt  two  of  the  villagers  with  sticks,  held  that,  the  plea  that  under  s.  10,  Cattle  Trespass 
Act,  the  villagers  were  only  entitled  to  drive  to  the  pond,  cattle  found  on  their  own 
fielcls,  was  a  highly  technical  one,  which  would,  no  doubt,  have  weight,  were  the  ques- 
tion of  the  accused's  liability  to  pay  a  pond  fine  being  considered  ;  but  that  the  more 
fact  that  another  person  instead  of  the  real  owner,  was  driving  off  the  cattle,  unques- 
tionably trespassing,  was  no  excuse  for  striking  him  a  violent  blow  on  the  head  ;  that 
the  accused  could  have  followed  them  to  the  pond  and  there  stated  their  case  ;  and  that, 
as  the  shepherds  wilfully  brought  their  goats  and  damaged  the  village  crops,  the  vil- 
lagers* action  could  not  be  fairly  pleadetl  as  grave  and  sudden  provocation. 

Held  also  that,  as  there  was  admittedly  no  intention  to  cause  death,  the  accused 
causing  the  death  was  also  guilty  of  grievous  hurt. 

Empebob  r.  Haja  Naban  ...  ...  ...  ...  ...         181 

88.  302,  %2?^— Murder  bg  stick— Deceased  suffer- 
ing from  intestine  or  wind  colic, 

A  husband  in  an  extra-judicial  confession  said  he  struck  his  wife  at  supper  time 
with  a  stick  and  that  she  curled  up  (goto  walio)  and  died  at  3  a.  m.  Before  a  Magis- 
trate he  confe-i?ed  having  struck  her,  but  added  that  that  night  she  complained  of  a  vio- 
lent pain  in  her  stomach  (g^tto  chadyo).  Subsequently  he  retracte<l  the  confea^iion.  De- 
fence brought  evidence  that  she  hml  been  previously  suffering  from  fever,  and  for  two 
months  had  had  a  violent  internal  complaint.  The  stick  was  heavy  and  ironshod.  It 
was  also  in  evidence  that  some  nickel  or  Garman  silver  earrings  worn  by  her  excited  h's 
suspicions  though  she  explained  that  she  had  bought  them.  Held  that  he  should  be 
convictetl  of  simple  hurt,  as  the  witness,  to  whom  he  confessed  out  of  court,  might  have 
misunderstoml  what  the  accused  said. 

Empebob  r.  JiwA  Amba...  ...  ...  ...  ...  ...         \\% 

— 8.  302.     Se£.  P.  C,  s.  72   ...  ...  ...  364 

—^ 8.  302.     S.-e  P.  C,  8.  84    ...  ...  ...  469 


Fs.  ,302,  107,  n^— Murder,  abetment,  and  conceal- 
ment of  birth — Throwing  alive  a  newly  born  rhild  into  an  ojtcn  pit. 

Where  a  woman,  who  had  thrown  her  newly  born  child  naked  into  a  pit  in  an  open 
place,  said  in  her  first  statement  that  she  did  give  birth  to  it  but  that  it  died  after  de- 
livery, while  her  second  statement  that  she  at  once  threw  it  away  there  without  looking 
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Penal  Code  [Act  XLV  of  l8U»]i  ss.  SOS,  107,  31 8— continued. 

at  it,  and  where  the  witnesses,  who  said  that  the  child  was  alive  when  thiown  aw«y, 
contradicted  them«*elve8  and  each  other  at  every  point,  h^ld  that  she  was  guilty  under 
8.  .31 8,  ami  not  under  s.  302, 1.  P.  C. 

EMPEB9B  r.  Woman  Behni  Bbchab  ...  ...  „.  ...         317 

: — -.J 8.304.    iSe<?P.  C,  8.  300...  ...  ...  .355 

^   •••"  """'Z 8.  318.    See  P.  C,  s.  302...  ...  ...  317 

__: 8. 318. 


The  offence  punished  by  section  318,  Indian  Penal  Code,  cannot  be  committed  unless 
the  chiid  has  reached  such  a  stage  of  maturity  at  the  time  of  birth  that  it  might  have 
been  a  .living  child. 

£Mf  EROB  V.  Ml  Pyo  Nyo  ...  ...  ...  ...  ...  432 

8.  328.  See  P.  C,  s.  302  ...                ...  ...          148 

"     "      '   ^ ^325.  iSw  P.  C,  8. 302 ...                ...  ...           181 

— '. '-— 88.  337  and   2%%—DeJinit'ion-—Cau4ing  hurt   by 

meana  of  a  gun — Eridence  of  negligence. 

Held  that  the  causing  of  hurt  by  negligence  in  the  use  of  a  gun  would  fall  within 
the  ]purview  of  section  337  rather  than  of  section  286  of  the  Indian  Penal  Code.  But 
where  aU  the  evidence  against  the  accused  was  that  he  went  out  shooting  in  the  month 
of  July  when  people  were  likely  to  be  about  in  the  fields  and  that  a  single  pellet  from 
his  ^n  sttUck  a  man  who  was  sitting  in  a  field,  it  was  held  that  this  was  not  sufficient 
e/idaice  of  rashness  or  negligence  to  support  a  conviction  under  section  337  of  the  Code. 

Empeboe  r.  Abdus  Sattab  ...  ...  ...  ...  ...  363 

'■ 8.347.     5iv  Cr.  P.  C,  s.  517  ...  ...  309 

•  8  353 — AMavltiug  jfroee^n-serrer  when  e-xecuting  a 


tmrrant — proditction  ofimrrarU  in  eddenee—Etidenve  Act,  1872^  s.  91, 

The  acciiscfl  were  convicted  of  assaulting  a  process-server  while  executing  a  warrant 
isRucil  bj'ft  Civil  Court.  The  warrant  was  not  producoil  before  the  Magistrate,  and  the 
Magistrate' did  not  require  its  production. 

Jlefd—thai  the  contents  of  the  warrant  were  an  essential  part  of  the  case  for  the 
prosecution  and  that  those  contents  can  only  be  provetl  in  the  manner  prescribed  in 
iseotion  91 ,  Evidence  Act. 

Shwe  Kg  r.  Empeboe    ...  ..,  ...  ...  ..,  ...         361 

^ s.  353.    See  Penal  Code,  s,  99  ...  ...  368 

1- 8.  .360.    See  Penal  Code,  s.  496  ,.,  ...  488 

ss.  3G6,  SGS—Xid  napping  from  lawful  guardian-' 


shijj—JJuhammadan  Law— Girl  having  attained  the  age  of  15  yean, 

A  Muhammadan  girl  after  having  attained  the  age  of  15  years  does  not  cease  to  be 
under  the  fewful  guardianship  of  her  mother  with  whom  she  is  actually  residing  within 
the  meaning  of  sections  366  and  368  of  the  Indian  Penal  Code. 

Ea^pe^oB  r.  MiBAN  Bakhbh  ...  ...  ...  ...  ...  296 

8.  368.    See  Penal  Code,  s.  366  ...  ...        296 

■  88.  372.  373 — Selling  or  buying   minart  for  the  . 


pyrpose  of  prostttvtion— Minor  already  leading  an  immoral  life— Protection  of  the 
secttoni  tb  mch  minors. 

The  offence  of  selling  or  buying  a  minor  for  the  purpose  of  prostitution,  punishable 
under  ssl  372  and  373  of  the  Indian  Penal  Code,  is  committed  even  where  the  minor, 
pri6r  to  such  transaction,  has  been  leading  an  immoral  life. 

Dmpeboe  e.  Ismail  Rustomkhan  ...  ...  ...  ...  ...         334 

_1 : 8.  373.    See  Penal  Code,  s.  372  ...  ...  334 

— 8.  ^Sl—Serrant— Unpaid  apprentice. 

An  unpaid  apprentice  is  a  "clerk  or  servant"  within  the  terms  of  section  381  of  the 
Indian  Penal  Code. 

gOHA^  LAL  r,  ElfPEEQB ...  ,„  «.«  m.  m.  ...  70 
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Penal  Code  [Act  XLV  of  ISOO],  s.  fm^Defimtlon—Dacoit^  with  murder— Mur- 
der commuted  while  dacoit*  were  etcajnng. 
Where  after  the  commission  of  a  dacoity,  in  which  however  the  dacoits  being 

interrupted  by  the  Tillagers,  did  not  get  any  plunder,  the  dacoits  were  attempting  to. 

escape,  antl  one  or  more  of  them  in  order  to  facilitate  the  escape  attacked  and  killed  oiie 

of  the  pursuing  party,  it  was  hsld  that  section  396  of  the  Indian  Penal  Code  did  not 

apply,  but  only  the  person  or  persons  actually  taking  part  in  the  killing  were  liable 

therefor. 

Em PEBOR  r.  Chandab    ...  ...  ...  ...  ...  ...         294 

8.  397 — Dacoitff  with   ute  of  deadly  wmjmm — 

Applicability  of  section. 

Held  that  section  397  of  the  Indian  Penal  Cotle  applies  only  to  the  actual  pereou 
or  persons  who  at  the  time  of  committing  robbery  or  dacoity  may  use  any  deadly  weapoi^ 
or  may  cause  grievous  hurt  to  any  person,  or  may  attempt  to  cause  death  or  grievous 
hurt  to  any  person. 

Empebob  r.  Naoesuwab  ...  ...  ...  ...  ...         322 

s.  397 — Dacoity — One  of  band  of  dacoits  uniny 

deadly  weapon. 

The  fact  that  one  of  a  band  of  dacoits  uses  a  spear  does  not  necessarily  bring  tb^; 
other  dacoits  within  the  provisions  as  to  punishment  in  section  397  of  the  Indian  Penal 
Code. 

Kga  Hein  r.  Empebob  ...  ...  ...  ...  ..  ...         3ol. 


■  8.  403 — MimppropriatioH — Burden  of  proof ^Bit- 


kone4ity — Vte  of  itt rayed  animal — False  statement  by  accused. 
The  accusal  was  found  riding  on  a  mare  which  had  strayed  away  from  the  possession  * 
of  its  owner.  The  day  after  be  was  found  riding  he  confessed  that  he  had  found  the 
mare  hobble^l,  had  unfastened  the  rope,  and  used  it  as  a  bridle,  had  mounted  the  marc 
intending  to  ride  her  to  his  house,  being  tired,  and  to  loose  her  when  he  reached  his 
house.  Subsequently  he  stated  before  Magistrate  that  his  intention  was  to  take  the 
strayed  mare  to  a  Police  Station.  He  was  convicted  under  section  403  of  the  Indian 
Penal  Code. 

Held^  that  the  conviction  was  illegal,  for  it  could  not  be  assumed  that  the  intention 
of  the  accused  was  dishonest.  The  subsequent  statement  being  attributable  to  fear  did 
not  affect  the  question  of  the  accused's  guilt. 

Empebob  r.  Muhammada  ...  ...  ...  ...  ...         2$9 

8.411.    iSw  Cr.  P.  C,  8.  233  ...  ...     76,391 

■■■ s.  411 — Possession  and  disposal  of  stolen  property 

under  suspicious  circumstances — Conclnsireness  of  circumstantial  evidence. 
The  accused  was  the  father-in-law  of  one  S.  C.  the  cousin  of  P.  N.  one  of  the  actual 
thieves.    He  was  found  in  possession  of  the  stolen  property  three  days  after  the  theft.' 
He  disposed  of  it  in  a  suspicious  manner : 

7/c/rf— That  though  the  circumstances  formed  grounds  for  very  grave  suspicion,  still 
they  did  not  furnish  conclusive  evidence  against  the  accused  to  sustain  his  conviction 
under  s.  411,  I.  P.  C. 

AsviKi  KUMAB  Rot  r.  Empebob  ...  ...  ...  ...         195 

B.  411.    See  Cr.  P.  C,  s.  181  ...  ...  347 

■     ■ ss.  4 1 5, 417 —  Clieating — Beht  really  due— Payment 

wade  in  the  expectation  of  bond  securing  the  debt  being  returned — JMurn  ofamtther  a/id 
a  false  htnd — Monjey  paid^  available  jor  other  existing  debt — False  pretence — False 
inducement — Fraud  and  deceit —Bamaye  or  loss  remote^  if  contemplated — Conduct  of 
parties. 

Per  llimpini,  J, — When  a  person  makes  a  false  document,  a  bond,  with  the  object 
of  inducing  another  person  by  means  of  the  counterfeit  bond  to  pay  him  his  debt  aiid 
then  by  means  of  the  genuine  registered  bond  executed  by  him  to  sue  him  for  the  money 
and  so  recover  it  from  him  twice,  he  is  guilty  of  cheating. 

In  the  absence  of  express  finding  that  th?-  complainant  was  induced  by  the  show  of 
the  counterfeit  bond  to  part  with  his  money,  or  any  express  statement  in  the  complain- 
ant's evidence,  it  is  sufficient  to  constitute  the  offence  if  the  conduct  of  the  parties  or  the 
other  evidence  in  the  case  makes  it  clear  that  the  complainant  parted  with  his  money  on 
the  understanding  that  the  genuine  bond  would  be  returned. 

Per  Wmdroffe^  J. — To  constitute  the  offence  of  cheating  there  must  be  a  deception 
which  must  precede  and  induce,  under  the  first  part  of  sec.  415  of  the  Penal  Code,  the 
delivery  or  retention  of  property  or  the  act  or  omission  referred  to  in  the  second  part. 
But  such  deception  may  be  by  words  or  conduct. 
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Penal  Code  [Act  XLV  oC  18G0J,  b.  415— continaeiL 

Afl  to  what  is  sufficient  to  coiiHtitute  a  deception  must  be  decided  in  each  case  on  it« 
own  facts. 

When  a  person  owes  money  to  another,  he  is  not  boitn<l  to  pay  in  respect  of  any  debt 
other  than  that  he  a<lmits  and  is  in  fact  due  an<l  only  then  upon  the  return  of  the  bond 
securing?  tliat  debt,  if  at  the  time  of  tender  he  asks  for  it 

When  a  person  receives  money  due  to  him  from  another  which  that  other  person 
pays,  with  the  intention  not  to  credit  the  money  to  the  real  debt  tlue  but  to  deceive  him 
inti)  paying  money  due  on  a  real  debt  and  keeps  th2  money  under  the  pretence  of  credit- 
ing it  to  a  debt  which  the  other  per-wm  did  not  owe  upon  a  bond  which  he  did  not  execute, 
the  debt  for  which  the  |)ayment  is  matle  remains  unpaid  and  the  i>erFon  is  guilty  of 
cheating. 

The  payment  of  the  money  cannot  be  «evere<l  from  the  other  incidents  of  its  having 
bei»n  |>aid  without  getting  back  the  bond,  and  the  fact  that  it  has  been  cretlitetl  to  another 
and  a  false  debt,  and  the  po-tsibility  of  a  fraudulent  claim  on  the  retained  bond  cannot 
be  consi^loretl  to  be  a  damage  too  remote. 

Ihldfuiih^r^  on  the  evi<lence  the  case  for  the  prosecution  is  untrustworthy  and  the 
conviction  shoul<l  be  set  aside. 

Per  MiHtkerjef,  J.—ln  order  to  bring  a  case  within  the  first  part  of  sec.  415,  I.  P. 
Code,  it  is  essential  in  the  first  place,  that  the  person  who  delivers  the  property  should 
have  been  <leceived  before  he  makes  the  delivery,  and  in  the  second  place,  that  he  should 
have  been  induced  to  do  so  fraudulently  or  dishonestly. 

When  a  jK-rnon  makes  a  payment  in  the  ho|)e  or  cx|)ectation  that  after  he  has  made 
the  payment  the  bond  woukl  be  returne<l,  it  is  not  by  itself  sufficient  to  show  that  he 
has  been  deceive.l  by  the  accuse<l  into  making  the  payment. 

When  a  debtor  jwiys  his  just  <lues,  he  cannot  be  said  to  be  fraudulently  or  dis- 
honestly inducetl  to  i)ay  within  the  meaning  of  sees.  24  and  25  of  the  Penal  Code.  The 
payment  itself  of  such  just  dues  cannot  be  said  to  cause  any  wrongful  loss  to  the  debtor 
or  wrongful  gain  to  the  creilitor,  and  assuming  that  the  creditor  might  have  sued  the 
tlebtor  upon  the  bond  and  hueil  successfully  in  spite  of  the  fact  that  the  debt  has  been 
discharged,  the  wrongful  loss  of  the  complainant  would  be  the  result  of  enforcing  such 
decree  and  the  fraud  of  the  creditor  would  consist  in  obtaining  such  a  decree. 

The  damage  or  harm  i*eferred  to  in  sec.  415.  I.  P.  Code,  must  be  the  necessary  con- 
sequence of  the  act  done  by  reason  of  the  deceit  practised  or  must  be  necessarily  likely 
to  follow  therefrom  ;  the  iM)ssibility  of  a  successful  fraudulent  litigation,  is  too  remote 
to  be  in  contemplation  of  the  Statute. 

However  immoral  a  deception  may  be,  it  does  not  constitute  the  offence  of  cheating, 
if  its  object  is  only  to  cause  a  distribution  of  property  which  the  law  recognizes  as  right- 
ful :  there  must  be  an  intention  to  actjuire  or  i-etiin  wrongful  i>osses^ion  of  that  to  which 
some  other  person  has  a  bctt<'r  claim,  and  which  that  other  person  is  entitled  to  recover 
by  law  ;  in  all  ^uch  cases  the  object  is  wrongful  gain  attendal  with  wrongful  loss. 

Kamanath  Kalapahar  r.  Emperob  ...  ...  ...  ...  1^ 


^— ; ss.  415,  i20—OteutiHy—jrisr<*j)tr^ntatim — />**- 

honesty — "  M'ron/ifnl  gain  " — **  Wrongful  lojtM,"* 

The  accuse<l  falsely  representing  himself  to  be  an  employee  in  the  Accounts  De- 
partment of  the  Calcutta  Municipal  CorjKjration  and  as  authorlsetl  to  collect  subscrip- 
tioHs  towards  a  charitable  fund,  prcxluced  befori  Dr.  Pearse,  the  Health  Officer  of  the 
Corporation,  a  subscription  book  containing  the  names  of  resi>ectable  subscribers,  ami 
solicitetl  Fome  subscription  for  the  fund.  The  Doctor  subscribetl  ten  rupees  which  were 
duly  made  over  by  the  accused  to  the  intended  charity.  V\}on  these  facts  he  was  pro- 
secuted for  cheating  and  sentenced  to  rigorous  imprisonment  and  fine  under  s.  420, 1.P.C. 

Held,  that  the  accusetl  was  not  guilty  of  cheating.  The  money  went  where  the 
donor  intendeil  it  t«  go.  There  was  no  '*  wrongful  lo«8  "  to  the  donor,  nor  any  "  wrong- 
ful gain  "  to  the  acxiusetl  or  the  charitable  sm-iety,  and  that  the  misrepresentation  of  the 
accused  as  to  his  being  an  employee  of  the  Cor|)oration  hail  not  in  any  way  induced  or 
deceived  the  donor  to  subscribe. 

ASHUTOSH  Mallick  r.  Emperob    ...  ...  ...  ...  ...         244 

s.  417.     .S^/?P.  C,  8.  415...  ...  ...  160 

s.  420.     6<vP.  C,  b.  415...  ...  ...  244 

HS.    425    to    429 — yi'mchief—Inteniiun    to    cause 


wrongful  loss  or  damuge^  or  knncledge  that  such  loss  or  daiuuge  is  likely  to  be   caused 
an  essential  element  in  the  offence — maiming. 

The  word  "  Maiming"  as  used  in  ss.  428,  429,  I.  P.  C,  means  the  privation   of  the 
use  of  a  limb  or  member,  and  implies  a  permanent  injury,    Xo  bring  a  case  under  8. 436, 
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Penal  Code  [Act  XLV  of  i860],  ss.  425  to  429— continued. 

the  intention  or  knowledge,  requisite  to  constitute  the  offence  should  be  proved.  An 
injury  caused  by  a  small  stick,  usually  used  in  <lriving  cattle,  cannot  be  presumed  to 
have  been  caused  with  such  intention  or  knowledge. 


FS.   482,   4S6— Merchandise  Marks  Act   (IV  of 


■  • ' — ~ s?.  496,   109,   ^CtO—Man'ia^e  ceremony  fraudu- 

Untly  gone  through^  and  its  abetment — Kidnapping— Criminal  Procedure  Q*de  (Act  V 
§f  1898)^  s,  198 — Prosecution  for  offence  against  marriage — Sacred  Jire  indisitemihle 
\n  Hindu  nmrriage  ceremony. 

Where  a  Magistrate,  while  taking  cognizance  of  an  offence  of  kidnapping,  having 
found  from  the  facts  proved  that  that  section  was  inapplicable,  substituted  sections  493 
and  496,  held  that  the  change  must  be  allowed  (I.  L.  K.  XX  Cal.  483),  as  the  principle 
on  which  s.  198,  Criminal  Procedure  CJode,  was  based,  in  no  way  contravened  the  in- 
tention of  the  law  being  to  prevent  Magistrates  from  enquiring  on  their  (own)  motion 
into  cases  connected  with  marriage. 

And  where  a  Hindu  went  through  a  marriage  ceremony,  performed  by  a  priest  of 
another  caste  in  the  fields  and  also  in  the  absence  of  sacred  fire,  with  a  minor  girl  with- 
out  her  guardian's  consent,  held  that  it  was  well  settled  that  under  the  Hindu  Law  a 
marriage  duly  performed  was  not  invalid  simply  because  there  was  no  consent  by  a 
minor's  guardian,   but  that  the  element  of  sacred  fire  was  indeed  the  mysterious  sacred 

rbol  of  divine  approval  imparting  solemnity  and  divine  sanction  to  the  rite,  and  that, 
e  its  absence  was  proved  and  admitted  by  the  priest  performing  the  marriage,  the 
narria^  would  appear  to  be  an  nalawfal  one ;  that  the  noal  ingredient  was  dishonestj 
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Nabaik  Singh  r.  Empebob           ...              ...              ...  ...  ...  107 

8.447.     6^Cr.  P.  C,  8. 517  ...  ...  807 

8.458.    -&?#  Or.  P.  C,  8.  233  ...  ...  76 

ss.  463,  i^\— Forgery, 


Whenever  the  words  "fraud"  or  "intent  to  defraud"  or  "fraudulently"  occur  in  the 
definition  of  a  crime,  two  elements  at  least  are  essential  to  the  commission  of  the  crime  ; 
namely,  first,  deceit  or  an  intention  to  deceive,  or  in  same  cases,  mere  secrecy  ;  and 
secondly,  cither  actual  injury  or  posuble  ii^ury,  or  an  intent  to  expose  some  person  either 
to  actual  injury  or  to  a  risk  of  possible  injury  by  means  of  that  deceit  or  secrecy. 

Under  section  463  of  the  Indian  Penal  Ckxle  the  making  of  a  false  document  with 
any  of  the  intents  therein  mentioned  is  forgery  and  section  464  sets  forth  when  a  person 
is  said  to  make  a  false  document  within  the  meaning  of  the  Ckxle. 

Therefore,  if  a  person  faMcatcs  documents  with  the  view  of  assisting  another  to 
bring  a  search  on  which  he  has  been  engaged  to  a  successful  issue  and  intending  to  de- 
ceive the  p<dice  officer  or  officers  to  wViom  they  are  directed  into  acting  on  them  as 
genuine  documents,  he  is  guilty  of  forgery. 

Alt  Hasan  n  Empebob  ...  ...  ...  ...  ...         249 

: r-. 8.  464.    See  P.  C,  s.  463  ...  ...  ...  249 

'■ 8.  471 — Copy  offoi^ged  document — u^e  of. 

Where  a  person  took  copies  of  forged  documents  and  put  these  copies  forwaril  as 
evidence  in  support  of  his  title,  held  that  this  was  a  use  by  him  of  forged  documents. 

MuLAi  Singh  r.  Ehpebor  ...  ...  ...  ...  ...         255 


1889),  s.  6-— false  or  counterfeit  trade-mark. 

Some  woolen  Shawls,  bearing  the  labels  of  **K.  L.  Dass  and  Sons"  were  made  in  and 
sent  from  Germany  to  the  order  of  K.  L.  Dass  and  Sons,  who  refused  to  take  their  deli- 
very in  Cal  utta.  Upon  this  they  were  sold  in  the  market  without  removing  the  labels. 
The  accused  (Petitioner)  purchased  the  Shawls  and  sold  them  with  their  labels  on. 
They  were  convicted  under  s.  486,  I.  l\  C. 

The  High  Court  set  aside  the  conviction  and  held  that  the  Petitioner  had  commit- 
ted no  offence  either  under  s.  482  or  s.  486,  1.  P.  C. 

Matilal  Pbemsuk  t,  Kanhai  Lal  Dass       ...  ...  ...  ...         106 

'■ 8.486.    6<v  P.  C,  8.  482....  ...  ...  106 

g.  494,    See  Or.  P.  C,  s.  198  ...  ...  187 
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Penal  Code  [Act  XLV  ut  18G0],  ^.8.  4DJ»,  IOD,  3G0— continuetl. 

or  fra'ululent  intention.  ])Ut  tliat  from  the  point  of  view  of  Hindu  I>aw,  marriage  being 
a  <<acTt^l  rite  rather  than  a  c  Mitiwt.  there  eould  hanlly  be  involve<l  any  hiss  of  property 
to  which  the  jfuanlian  was  entitletl,  and  so  dishonesty  would  hanlly  be  satisfiwi  (sr.  23 
iV:  2f,  I.  P.  ('.):  that  fraudulent  intention  was  however  proved  by  the  accusaVs  conduct, 
as  the  definition  of  •  fraudulently'  iniplieil  an  attempt  to  deceive,  whether  it  were  from 
anv  expectation  of  ivlvautaj^e  to  the  party  himself  or  from  ill  will  towanls  the  other  (I. 
li/ll.  XIll  lU).  5U  ami  XV  All.  218):  thit.  if  it  were  said  that  the  girl  was  not  deceivetl 
and  that  in  fact  no  body  w.is  imposed  ui)on,  then  the  reply  was  that  under  s.  496,  I.  1*. 
('..  fvs  in  many  other  cases,  men  hacl  to  be  judged  by  their  intentions  rather  than  by 
results  :  that  the  arf^ument  that  the  deceit  must  be  practised  or  the  intention  aimed  at 
any  particular  ])ers)n,  could  not  be  accepte<l,  since  s.  496,  I.  P.  (\,  di<l  not  state  or  imply 
any  such  limitation. 

Ifrid,  as  rc«;artl<  the  abettor,  the  priest,  that  it  must  be  provetl  that  he  joine<l  in  a 
conspiracy  witli  the  britlejjjrojm  or  that  he  was  privy  to  the  fraudulent  intention  ;  that 
it  was  insutficient  t.)  s:iy  that  he  solemnizetl  an  unlawful  marriage  at  his  peril;  that 
thou'^h  lie  would  in  such  case  be  morally  culpable,  he  <lid  not  appear  ta  be  criminally 
liable  under  the  1.  P.  C.  unless  it  was  establishetl  that  he  sharejl  the  fraudulent  intention  ; 
that,  if  there  ha<l  Ixxin  evidence  to  prove  that  the  bride  objected  or  resisted  in  his  pre- 
sence and  that  he  nevertheless  performed  the  ceremony,  then  the  as^ct  of  hisconauot 
might  be  different. 

Ili'ld  also  that  people  might  go  through   sham   marriages,   if  they  chose,   without . 
being  liable  under  the  Intlian  Penal  Cwle.  unless  fraudulent  intention  was  proveil. 

Emperor  r.  Kugiinath  Giga         ...  ...  ...  ^.  ...  488 

: s.  504.     iS<v  C.  P.  C,  s.  r>17  ...  ...  309^ 


Police  ReffUlavlOn  Act  [V  of  I86I].  s.  Xl—Sim-ldl  Cu.iatuhlef,  appelntment 

oj\   ohjrct   of — tSpcn'd    C\m4tihlvs,    vefum^   to  gerre  uk.  ntf**nce — Indian,  Penal  Code^ 
m:  273. 

The  only  legitimate  object  for  appointing  Special  Constables  under  sec.  17  of  Act  V 
of  1861,  is  to  strcu'LithcM  the  ordinary  Police  force  by  the  adiiition  of  suitable  persons  to 
their  nund)er,  wlicn  the  ordinary  force  find  themselves  to^^  few  to  meet  an  emergency. 
In  a  casj  of  dispute  a>  t  >  proprietary  rights,  it  is  an  abuse  of  tho  law  an<l  an  act  of  op- 
pre-sion  to  ai»point  thj  active  men  on  ona  side  as  Special  Constables,  in  onler  to  prevent 
their  asserting  their  alleged  rights,  and  so  to  give  an  ail  vantage  to  the  opposite  party. 

A  refusal  to  serve  as  a  Special  Constable,  when  onlercd  to  do  so,  is  no  offence  under 
sec.  173  of  the  Indian  Penal  C'vxle  and  proceedings  tiken  under  that  section  for  such  re- 
fusal are  bad  in  law  and  should  be  quvhed. 

The  arrest  of  persons,  appointed  as  S^jjcial  Constables,  by.-the  Police,  their  detention 
in  Police  custody  till  they  execute  a  recognizance  to  appear  before  the  Magistrate  or  the 
Police  Inspector,  and  the  taking  of  such  recognizances  from  them  are  absolutely  illegal. 

GoPijTATH  Paryah  r.  Empress       ...  ...  ...  ...  ...         169 

: b.  [y,    ^<y  Police  Regulation  Act,  s.  29,  256 

ss.  21),  18 — Pi'o«evfitioH  of  special    Con* 


(stahlen  for  refusal  to  act  as  ttifch. 


Section  29  of  the  Police  Act  (V  of  1861)  does  not  apply  to  a  Special  Constable  who 
refuses  to  act  as  such. 

Umes  CHANDRA  Gupta  r.  Eaiperor  ...  ...  ...  ...         256 

• s.   29 — Applicahilittj  of-S/teclal  Con- 

titahlex^  alj{trncefnnn  parade,  offence. 

The  framersof  sec.  29  of  Act  V  of  1861  could  never  have  intended  it  to  apply  to  a 
ca'^e,  where  tlic;  otTence  charged  is  absence  from  Special  Constable's  parade  on  certain 
dates  with  out  perrdssion. 

Sec.  29  of  Act  V  of  1861  is  an  exceeilingly  stringent  provision  of  the  law  which  should 
not  be  put  in  fonx*  except  in  extreme  cases,  and  where  milder  remedies  have  been  tried 
and  have  failed  ;  it  ought  not  to  Ijc  applied  to  casey  like  the  above. 

Khosh  Mahomed  v.  Empress         ...  ...  .,,  ^,,  ^  lyg 

* ^ —  Report.   .Sfe  Cr.  p.  c,  s.  200         ...  «..  ,.,  w.       4n 
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T^OSS^SBlOftf  jv-dieial  determiimfwH.  of^-Maghirate,  ophiions  of. 

An  ortler  made  by  a  Magistrate  in  a  case  of  disputed  ix>ssession,  to  maintain  one  side 
in  possession,  and  to  restrain  the  other  side,  without  any  judicial  detennination  of  the 
fact  of  possession,  is  illegal. 

As  to  the  question  of  {wssession,  the  law  contemplates  not  the  opinions  of  Magistrate 
on  such  questions,  but  their  judicial  decisions  arriveti  on  proper  materials  in  regular 
proceedings. 

The  action  of  a  Collector  in  altering  the  register  kept  under  the  liand  Registrati«m 
Act  for  the  mutation  of  names,  by  striking  out  the  name  of  the  registered  owner  and 
substituting  that  of  another  without  a  proper  procee»ling  or  enquiry  and  without  notice 
to  the  party  whose  name  is  struck  out,  oondemne<l.  ' 

GOPINATH  PARYAH  t.  EMPRESS         ...  ...  ...  ...  ...  IfiO 

PrStCtlCCa     Kxaminntion  of  witHfissng — cnms-ejrumination. 

In  criminal  cases,  it  is  customary  for  the  cross-examination  of  each  witness  for  the 
defence  to  be  made  immediately  after  his  cxami nation-in-chief,  an<l  not  |)ostponetl  till 
after  the  exam ination-.in -chief  of  all  the  def'^nce  witne.«vses.  This  practice  should  not  l)e 
departed  from  against  the  wishes  of  the  accused,  and  to  his  possible  prejudice. 

Po  Wa  r.  Emperor         ...  ...  ...  ...  ...  ...  23' 

Pa  ni'h  iia  ma — Prmf 

It  is  necessary  if  &  paftc/tnanta  is  to  be  put  in  tliat  it  should  bo  legally  proved,  for  it 
does  not  prove  itself.  • 

Emperor  r.  Moti  Dongarshet  Gu.jar  ...  ...  ...  ...  41 

-    Judge — Jury — Tuhifig  eridenre  in  ahapnce  of  jury — Utfrrenee  to   High 


Ckmrt. 

It  is  not  competent  to  a  Sessions  Judge  to  examine  witnesses  in  a  jury  trial  after 
the  Juiy  has  gone  and  in  the  absence  of  the  accusiwl,  and  then  to  act  on  the  eivdence  in 
determining  whether  or  not  he  should  differ  from  the  Jury  an<l  refer  the  matter  to  the 
High  Court. 

Emperor  r.  Ningappa  Sayadappa...  ...  ...  ...  ...  42 


The  practice  on  the  Original  Side  of  the  Court  is  to  lay  th^  paper .^  before  the 
Government  Solicitor  for  him  take  action  thereon  if  he  thinks  fit.  An  ana!o;zous  course, 
riz.,  of  laying  the  papers  be.''ore  the  Legal  Remembrancer,  was  a<l«^ptetl. 

Kedar  Nath  Kar  r.  Emperor      ...  ...  ...  •-.  •••         ^29 

— : Plea  of  guilty — Murder  caneif. 

It  is  not  in  acconlance  with  the  usual  practice  to  accept  a  plea  of  guilty  in  a  case 
where  the  natural  sequence  would  be  a  sentence  of  death. 

A  man  may  plead  that  he  hit  some  one  who  thereby  died,  and  that  he  did  it  for  the 
purpose  of  taking  away  the  ornaments  of  the  person  injure<l  without  nece-s:\rily  admitting 
that  he  committetl  murder,  for  murder  under  the  Penal  Code  re<iuires  a  certain  intentian 
or  a  certain  knowledge. 

EMiEROR  r.  CHINIA  BHIKA  KOLl     ...  ...  ...  ...  •.•  ^^"^ 

See  Cr.  P.  C,  s.  307         ...  ...  ...  -  -  -^"1 
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.S^^  Cr.  P.  C,  s.  867  (5) 

S'>e  Cr.  P.  C,  s.  437 

\S^/?  Cr.  P.  C,  s.  43U  ...  ...  ...  ...  •.•  341 

iS^r  Cr.  P.  C..  s.  439  ...  ...  ••.  -  -  '^^'' 

.S^c  Cr.  P.  C,  s.  497  ...  ...  •..  -  -  ^99 

S-r  Penal  Ctxle,  s.  30(»  ...  ...  .-.  -  -  ^•"» 

*»<?  Remand  of  Appeal  ...  ...  —  •••  •••  ^^2 


Presumption.     S^vEvidence  Act,s.  133       ... 
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Presumption  as  toforeU produce  being  property  of  Chtemment  even  tkmifk  the 
Forest  is  not  in  direct  possesstm  of  Ooremment,  See  Assam  Forest  BegulatioDf  s,  3, 
cl.  4(a)  ...  ...  ...  ...  ...  ...  ...  202 

Preventlonof  Cruelty  to  Animals  Act  [XI  of  1890],  s.  8,  ci  (a), 

(c) — starving  a  calf  to  death — lU-treatment^  if  includes  star  ration. 

The  mere  starying  a  calf  to  death  is  not  an  offence  within  the  meaning  of  s.  3  clanse 
(c)  of  the  Prevention  of  Cruelty  to  Animals  Act  (XI  of  1890)  which  applies  only  where 
a  person  offers,  exposes  or  has  in  his  possession /w  sale  any  live  animal. 

Starvation,  however,  is,  in  view  of  the  collocation  of  words  in  the  said  section,  one 
kind  of  ill-treatment,  and  the  words  'otherwise  ill  treats  any  animal"  in  s,  3  clause  (aj 
include  starvation  of  an  animal. 

Maluka  Goala  r.  Empebor  ...  ...  ...  ...  ...         116 

Private  Defence-jR/W  a/"-   See  p.  c,  s.  99  ...  ...  ...       36o 

8.  100  ...  ...  ...  232 

8.147  ...  ...  ...  163 

Public  Servant.   AvP.c,  8.142  ...  ...  ...  ...       i96 

—     See  Bengal  Police  Act      ...  ...  ...  ...  420 

Punjab  Municipal  Act  [XX  of  189l],  s.  92,  clause  (e^Suilding  eom* 
menced  within  one  year  from  date  of  sanction  to  kuild— Discontinuance  of  building 
operations—  Competition  of  se2)arate  jHtrts  of  building  after  one  gear. 

Section  92,  clause  (G)  of  Act  XX  of  1891,  does  not  make  it  obligatory  to  complete 
the  building  within  a  year  or  even  to  commence  each  separate  part  of  the  building  wthiu 
that  period.  All  that  is  necessary  is  that  some  jmii  of  the  building  should  be  commenced 
within  a  year  of  the  date  of  sanction.  The  rest  may  be  commenced  and  finished  at  the 
convenience  of  the  person,  who  has  been  given  the  requisite  "sanction. 

Banwabi  Lal  V,  Empebob  ...  ...  ...  ...  ,.,         344 

8.  164— -PifWic  Ureet,     Obstruction 


of  ^Placing  of  moras  on  public  road. 

The  placing  of  moras  on  a  public  road  is  an  obstruction  of  a  public  street  within  the 
meaning  of  section  164  of  the  Punjab  Municipal  Act,  though  the  road  at  the  spot  may  be 
broad  enough  to  allow  vehicles  to  pas3  even  with  moras  set  there. 

Empebob  r.  Ghasi  Ram  ...  ...  ^  •*.  •••         ^^ 

Reference  to  a  High  court.    See  Practice       ...  ...  ...  •••  <* 

Remand  of  Hl^p^Bl— Jurisdiction  of  Appellate  QmH—Practiee, 

A  Sessions  Judge  has  no  authority  under  any  section  of  the  Criminal  Procedure 
Code  to  remand  a  case  on  appeal  on  finding  that  the  judgment  of  the  Lower  Court  ia 
not  as  satisfactory  as  it  should  have  been.  In  such  a  case  it  is  his  duty  as  Sessions 
Judge  to  go  into  the  facts  fully  and  dispose  of  the  appeal.  He  cannot  devolve  this  duty 
^n  the  Lower  Court. 

Taba  Chand  Singh  r.  Empebob    ...  ...  ...  ...  ...         US 

Retrial.   5:^  Cr.  p.  c,  s.  437        ...  ..  ...  ...  ...       120 

Revenue  Sunrimonses  Act  Madras  [in  of  i869].    See  Cr.  p.  c, 

s.  476  ...               ...  ...  ...  ...  ...  ...  876 

Revision.  See  Cr.  P.  C,  s.  145  ...  .  ...  ...  ...  ...  48 

: —  See  Cr.  P.  C,  s.  195  ...  ...  ...  ...  ...  400 

See  Cr.  P.  C,  s.  254  ...  ...  ...  ...  ...  846 

^tf  Cr.  P.  C,  8.  437  ...  ...  ...  ...  ...    58,191 

&5tf  Cr.  P.  C,  s.  439  ...  ...  ...  ...  ...  S41 

See  Cr,  P.  C,  s.  476  ...  ...  ...  ...  ...  78 

— —  See  Calcutta  Municipal  Act^s.  449  .„  .„  ,.,  „,  211 
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ReviSiOli.    Aw  Cantonment  Code,  Bule  »4  and  104  ♦^  ...  —         **• 

Aw  Criminal  Tribes  Act,  s.  19  0)    .,♦  ..♦  ••  •••  ^^ 

RlOtlnff.    5wP.C.,e,ur  ...  -  

Sanction  to  Prosecute.   Aw  Ponai^Code,  s.  m  ... 

i_ PaHleulart  neeetmr^.  omlttum  to  daU-Sanct'toi^ 

for  effonce  wt  oomplaiHMi  of-^lMue  of  warrawt-^ampUint,  cognizance  of-^I^am^ 

QhU  ofCrimiml  Procedure  (Act  V  of  1898)  9^.  m,  47Q. 

A  MaRiBtrate  cannot  grant  sanction  or  take  cognisance  of  a  'n^^J.^jf^.^^ji  ?^^ 
come^ritWn  bis  cognisan^n  the  course  of  a  judicial  proceeding  and  section  476  of  the 
Criminal  Procedure  Coile  is  not  applicable  to  such  a  case. 

A  sanction  under  s  195  of  the  Code  of  Criminal  Procedure  which  omits  to  ij^wi^ 
the  {s^liuto  J^^iJ^^^^^^^^  (4)  of  s.  195  of  the  Criminal  Procedure  Code  is 

bad  in  law^*- 

It  is  not  competent  to  a  Magistrate  to  sanction  the  prosecution  of  a  person  for 
having  used  dishonestly  documents  in  regard  to  which  the  application  for  sanction  is 
silent  and  does  not  complain. 

I 

A  Magistrate  has  no  power,  upon  an  application  for  sanction,  at  once  to  grant  sanc- 
tion and  issue  warrants  against  the  accused,  even  without  examining  the  complainant 
on  oath. 

Sabopa  ChabanHaldab  r.  EMPBi^pB 

■  '. —  A»P.  C.,8,192 

See  Cr.  P.  C.  s.  195            H^i  1«.  2«7.  400 

— _ Aw  Cr.  P.  C^  s.  195  (1)  cl.  (b)              ...  -.          ^^ 

.  Sw  Cr.  P.  C,  s.  476             ...               ...  ...128,225 

Security Ar  good  bekatiour.    See  Cr.  P.  C,  s.  110              243,  246,  456 

OKA 

Summons  Case.    Aw  Joinder  of  (%arges    ..•  ^ 

Title  to  immoreahl^proi^i,  Judicial  determnath^  h^  Civil  QmH^B^cktiee  aete, 
legality  of—Tranrfert.groundt  of. 

QucsUons  reUting  to  title  to  immoveable  property  J';^/^^ J^^*^**^  J^^^ 

Te^dSms  itWsary  to  take,  to  keep  within  the  limits  of  the  law. 

Disputes  as  to  title  to  immoveable  property  can  be  dealt  with  only  by  the  Civil 

Court. 

Where,  as  in  the  present  case,  a  Magistrate  has  repeatedly  ^f  ^««^  .Jf  ,f,^ 
by  unauthorised  executive  acttoTof  matters  which  tbe  lawj^^es  f or  J«^icial  det^i- 
nation,  and  he  has  been  betrayed  into  many  illegal  and  irregular  acts,  and  ^^^^  ^ 
Sv  oppressive  character,  he  disqualifies  himself  for  the  discharge  of  any  judicto^ 
ffiLT^ind  small,  in  inymattir  connected  t^^^^^^  should  be 

transferrSl  from  his  file  or  from  the  file  of  any  Biagistrate  of  his  selection. 

OOPINATH  PABYAH  t,  EMPBESS 
TrSlSf  erf  Orounde  of    See  Title  to  immoveable  property  ,.♦ 
See  Cr.  P.  C,  s.  626     ...  ..•  —  —  ^79 
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Page. 
Jury — Trial  hy — MMitection—Jni'y  mtt  warned  thU  gtatem^nt  ef  oma  a^^eused  wa*  not 
to  be  itJted  agalnnt  his  eo-acevsed — 0im9$lmi  hy  Jndge^  while  Matting  kU  men  opinivn^  to 
tell  the  jury  that  they  could  draw  their  own  independent  conclusions  from  fact* — Con- 
duct of  a  brother  of  the  accused^  eeidence  vf— Admissibility. 

An  omigBion  to  warn  the  jury,  that  the  statement  of  one  accused  is  not  to  be  nsecl 
against  his  co-accused  is  a  material  error  and  misdirection,  fatal  to  the  trial,  although 
the  Judge,  deals  separately  with  tji^e  evidence  against  oach  accoseil. 

While  the  Judge  is  entitle*!  to  state  his  own  opinion  to  the  jury  it  is  advisable  that 
he  should  guard  himself  by  indicating  clearly  that  tlie  opinion  is  his  own,  and  that  the 
jury  are  entitled  to  draw  their  independent  conclusions  upon  the  facts. 

"Where  there  was  nothing  beyond  surmise  to  indicate  that  the  source  of  knowledge 
of  the  brother  of  the  accused  was  necessarily  derived  from  the  accused  antl  that  he  hat  I 
not  acted  entirely  upon  his  own  initiative  and  without  any  suggestion  from  the  accused, 
the  evidence  proving  his  conduct  as  against  the  accused  was  orderetl  to  be  excluded  upon 
the  trial  of  the  case. 

SOUBSNDRA  NATH  MITTRA  V,  EMPBBOR  ..,  ...  ...  ...  144 

village  ChOWkldarl  Act  [VI  of  1870  B.  C],  s.  39.    .S^  Cr.  p.  C,  s.  61    ...         201 

Police  Act  [Bom.  Act  VIII  of  1867],  s.  U—PkUice  Patel—Verbal order 

by  a  Police  Patel  sent  through  a  messenger  asking  a  person  to  be  present  before  him — 
Personally, 

A  verbal  oider  sent  through  a  messenger  by  a  Police  Patel,  under  s.  15  of  the  Vil- 
lage Police  Act,  1867,  asking  a  person  to  pi*esent  himself  bafore  him  to  answer  an  accu- 
sation, is  not  a  lawful  onler  issue*  1  by  the  Polica  Patel  personally  within  the  meaning  of 
8.  15  (1)  of  the  Village  Police  Act,  1867. 

EMPBBOR  r.  Shivoo  OOWBI  ...  ...  ...  ...  ...  2.S9 

Warrant  Case.     6^«  Joinder  of  charges  ...  ...  ...  3.50 

WftlpplnfiT""^^'*^"*'*^^*'''^  %  nig/ft— ptrvioHS  conrictions  of  theft— Criminal  Pro- 
cedure Cod^.  s.  35— 'Indian  Penal  Code,  s,  71. 

When  an  accused  with  previous  convictions  of  theft  is  convicte<l  of  house-breaking 
by  night,  a  double  sentence  of  imprisonment  and  whipping  is  not  legal  under  section  3 
of  the  Whipping  Act,  1864  :  but  if  the  house-breaking  fs  accompanied  with  theft,  the 
accused  may  be  convictetl  on  separate  charges  under  sections  475  and  380  ami  sentenced 
to  imprisonment  and  whipping  for  the  theft. 

Empbbob  r.  Kyaw  Hla  Aung       ...  ...  ...  ...  ...        348 

WltneSSe8-'i^«»'<««^«<'t  of— Cross-examination  of    See  Practice     ...  ...  23. 

Workman's  Breach  of  Contract  Act  [xiii  of  i850],  s.  2-Contrae- 

tor.    Liability  of. 

Though  Act  Xlll  of  1895  applied  to  artificers,  workmen  or  labourers  who  contract 
o  employ  other  men  ;  it  does  not  make  a  contractor,  who  is  not  an  artificer,  labourer  or 
workman,  liable. 

Empsbor  r.  Ghazi  ...  ...  ...  ...  ...  ...  133 


t'  / 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google  J 


«-..  im 


isW'jyw-v  HflBfe 


Digitized  by 


Google 


Digitized  by 


Google 


